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PROCEEDINGS OF COURT 
HAD UPON THE 


ME ATILT OF JUDGE BALDWIN. 


Av the opening of the Court this morning, Mr. Nelson, the Attor- 
ney General of the U. S., addressed the Court as follows : 

«1 have been requested, this morning, to present to your TLonors, 
a series of resolutions, adopted yesterday, at a meeting of the members 
of the Bar, and other officers, connected with this tribunal, evincive 
of their admiration of the character, and respect for the memory of the 
Hlon. Hexry Baipwsn, late an Associate Justice of this Court. 

“tn acqyuilling myself of this melancholy duty, L cannot forbear the 
expression of my sincere concurrence in ull that my brethern have 
testified of the distinguished merits of the deceased, with whose 
friendship, originating in an intimate association in the popular branch 
of the national Legislature, | have for years been honoured. 

«1 have known him—as we all knew and appreciated him—as 
frank, generous, and benevolent, as a man, and as pure, and pro- 
found, and independent, as a judge; and whilst the resolutions, 
which | hold in my hand, evidence the consideration, in which his 
illustrious services, political and judicial, covering more than thirty 
years of the history of this confederacy, are held by those who have 
adopted them, L am sure that I shall not be regarded as presump- 
tuous, in assuming, that they equally won for him the este em, con- 
fidence, and affection of his brethren on the bench. 

«In this assurance, | now present these resolutions to your Honors, 
which, after they shall have been read, | respectfully move may be 
entered on the minutes of your proceedings.’ 


+ Ata meeting of the Members of the Bar of the Supreme Court 
of the United States, and of the Officers of the Court, at the Court 
room in the Capitol, on the 3d day of Dee’r. a. p. 1844. 

‘The Honourable James Buchanan was called to the chair, and 
the Honourable William L. Dayton, appointed Seeretary. 

The followimg resolutions were submitted by the Honourable Joseph 
R. Ingersoll, and unanunously adopted :— 

















i! ON Pith DEATH OL JUDGE BALDWIN. 


+ Resolved, That the Supreme Court of the United States, and the 
country, have sustained, in the death of the Honourable Henry 
Datpwin, a loss of extensive learning, indefatioable industry, pure 
integrity, and sterling abilities: a long and laborious practice at the 
Bar, had prepared and disciplined his mind for the severer studies 
and more responsible duties of the Bench, and he has left to the 
Profession lasting proofs how faithfully he pursued the one, and how 
actively he discharged the other. 

+ Resolved, That this meeting sincerely laments Judge Batpwin’s 
decease, inthe midst of a career of aetive usetulness ; and that the 
members of this Bar, and Officers of this Court. will wear the usual 
badge of mourning during the residue of the term. 

«+ Resolved, Phat the chairman and secretary transmit a copy of 
these proceedings to the family of the deceased, and assure them of 
our sincere condolence, on account of the great loss they have sus 
rained. 

* Resolved, Phat the Attorney General be requested to move the 
Court that these resolutions be entered in the minutes of their pro- 
ceedings. 

3 


Jas. Bucuanan, Chairman. 


Win. L. Dayton, Secrewry.”’ 


lo which Chief Justice ‘Taney, replied as follows :— 

+The Court very sincerely unite with the Bar, in the testimony 
of respect proposed to be offered to the memory of our departed brother. 
We have at the present term, as at the last, assembled together under 
painful circumstances ; and are again called upou to deplore the loss 


of one, who for many years was associated with us in the labours of 


the court; and whose great learning commanded the confidence of 
all who had an opportunity of knowing him. He was indeed full of 
the learning of the law; strikingly familiar with its records and 
decisions, in ancient as well as modern times; and perhaps scarcely 
any one can fully appreciate his high claims to respect, unless, like 
ourselves, he had often met him in the calm discussion of the con- 
ference room, and heard him from time to time discussing the 
various, abstruse and difficult questions which are continually arising. 
We sincerely feel his loss, and deeply deplore it; and shall direct 
these proceedings to be entered on the records of the Court, as evi- 
dence of the respeet and regard whieh we all entertained for him.” 
Dec’r. 4th 
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RULES OF PRACTICE 


Or tue Courts or THE UnitTEep Srates 1n Causes oF ADMIRALTY 
AND MARITIME JURISDICTION ON THE INsTANCE SIDE OF THE 
CourRT—IN PURSUANCE OF ACT OF THE 23p oF AuGuST, 1842.— 
cH. 188. 


_—_—— 


I. 


No mesne process shall issue from the District Court in any civil 
cause of admiralty and maritime jurisdiction, until the libel or libel of 
information shall be filed in the clerk’s office, from which such pro- 
cess is to issue. All process shall be served by the marshal or by 
his deputy, or where he or they are interested, by some discreet and 
disinterested person appointed by the court. 


II. 


In suits in personam, the mesne process may be by a simple 
warrant of arrest of the person of the defendant in the nature of a 
capias, or by a warrant of arrest of the person of the defendant with 
a clause therein, that if he cannot be found, to attach his goods and 
chattels to the amount sued for, or if such property cannot be found, 
to attach his credits and effects to the amount sued for in the hands of 
the garnishees named therein ; or, by a simple monition in the nature 
of a summons to appear and answer to the suit, as the libellant shall, 
in his libel or information, pray for, or elect. 


III. 


In all suits in personam,—where a simple warrant of arrest issues 
and is executed, the marshal may take bail with sufficient sureties from 
the party arrested by bond or stipulation, upon condition that he will 
appear in the suit and abide by all orders of the court, interlocutory 
or final, in the cause, and pay the money awarded by the final decree 
rendered there in the court, to which the process is returnable or 
in any appellate court. And upon such bond or stipulation, sum- 
mary process of execution may and shall be issued against the princi- 
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pal and sureties by the court to which such process is returnable to 


enforce the final decree so rendered, or upon appeal, by the appellate 
court. 


IV. 


In all suits in personam, where goods and chattels, or credits 
and effects are attached under such warrant authorizing the same, the 
attachment may be dissolved by order of the court to which the same 
warrant is returnable, upon the defendant, whose property is so 
attached, giving a bond or stipulation with sufficient sureties to abide 
by all orders, interlocutory or final, of the court, and pay the amount 
awarded by the final decree rendered in the court to which the 
process is returnable, or in any appellate court ; and upon such bond 
or stipulation, summary process of execution shall and may be issued 
against the principal and sureties by the court to which such warrant 
is returnable to enforce the final decree so rendered, or upon appeal, 
by the appellate court. 


V. 


Bonds or stipulations in admiralty suits may be given and taken 
in open court, or at chambers, or before any commissioner of the court 
who is authorized by the court to take affidavits of bail, and depositions 
in cases pending before the court. 


VI. 


In all suits in personam, where bail is taken, the court may, upon 
motion for due cause shown, reduce the amount of the sum contained 
in the bond or stipulation therefor: and in all cases where a bond or 
stipulation is taken as bail, or upon dissolving an attachment of 
property as aforesaid, if either of the sureties shall become insolvent 
pending the suit, new sureties may be required by the order of the 
court to be given, upon motion and due proof thereof. 


Vil. 


In suits in personam, no warrant of arrest, either of the person or 
property of the defendant, shall issue for a sum exceeding five hundred 
dollars, unless by the special order of the court upon affidavit or other 
proper proof showing the propriety thereof. 


Vill. 


In all suits in rem against a ship, her tackle, sails, apparel, furniture, 
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boats, or other appurtenances, if such tackle, sails, apparel, furniture, 
boats or other appurtenances are in the possession or custody of any 
third person, the court may, after a due monition to such third person, 
and a hearing of the cause, if any, why the same should not be 
delivered over, award and decree that the same be delivered into the 
custody of the marshal or other proper officer, if upon the hearing the 
same is required by law and justice. 


IX. 


In all cases of seizure and in other suits and proceedings in rem, 
the process, unless otherwise provided for by statute, shall be by 
a warrant of arrest of the ship, goods or other thing to be arrested, 
and the marshal shall thereupon arrest and take the ship, goods or 
other thing into his possession for safe custody ; and shall cause public 
notice thereof and of the time assigned for the return of such process 
and the hearing of the cause to be given in such newspaper within 
the district as the District Court shall order, and if there is no news- 
paper published therein, then in such other public places in the dis- 
trict as the court shall direct. 


X. 


In all cases where any goods or other things are arrested, if the 
same are perishable, or are liable to deterioration, decay or injury by 
being detained in custody, pending the suit, the court may, upon the 
application of either party, in its discretion order the same, or so 
much thereof to be sold, as shall be perishable or liable to depreciation, 
decay or injury, and the proceeds or so much thereof as shall be a 
full security to satisfy in decree to be brought into court, to abide the 
event of the suit; or the court may, upon the application of the 
claimant, order a delivery thereof to him upon a due appraisement to 
be had under its direction, either upon the claimant’s depositing in 
court so much money as the court shall order, or upon his giving a 
stipulation with the sureties in such sum as the court shall direct to 
abide by and pay the money awarded by the final decree rendered 
by the court or the appellate court, if any appeal intervenes, as the 
one or the other course shall be ordered by the court. 


XI. 


In like manner where any ship shall be arrested, the same may, 
upon the application of the claimant, be delivered to him upon a due 
appraisement to be had under the direction of the court, upon the 
claimant’s depositing in court so much money as the court shall 
order, or upon his giving a stipulation with sureties as aforesaid ; and 
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if the claimant shall decline any such application, then the court may 
in its discretion, upon the application of either party, upon due cause 
shown, order a sale of such ship, and the proceeds thereof to be 
brought into court, or otherwise disposed of as it may deem most 
for the benefit of all concerned. 


XII. 


In all suits by material men for supplies or repairs or other neces- 
saries for a foreign ship or fora ship in a foreign port, the libellant 
may proceed against the ship and freight in rem, or against the 
master or the owner alone in personam. And the like proceeding in 
rem shall apply to cases of domestic ships, where by the local law 
a lien is given to material men for supplies, repairs, or other neces- 
saries. 


XIII. 


In all suits for mariners’ wages, the libellant may proceed against 
the ship, freight, and master, or against the ship and freight, or against 
the owner or master alone in personam. 


XIV. 


In all suits for pilotage, the libellant may proceed against the ship 
and master, or against the ship, or against the owner alone, or the 
master alone, in personam. 


XV. 


In all suits for damage by collision the libellant may proceed 
against the ship and master, or against the ship alone, or against the 
master or the owner alone, in personam. 


XVI. 


In all suits for an assault or beating on the high seas or elsewhere 
within the admiralty and maritime jurisdiction, the suit shall be in 
personam only. 


XVII. 


In all suits against the ship or freight founded upon a mere mari- 
time hypothecation, either express or implied, of the master for 
moneys taken up in a foreign port for supplies or repairs or other 
necessaries for the voyage, without any claim of marine interest, the 
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libellant may proceed either in rem or against the master or the owner 
alone in personam. 


XVII. 


In all suits on bottomry bonds, properly so called, the suit shall be 
in rem only against the property hypothecated, or the proceeds of the 
property in whosesoever hands the same may be found, unless the 
master has without authority given the bottomry bond, or by his fraud 
or misconduct has avoided the same, or has subtracted the property, 
or unless the owner has by his own misconduct or wrong lost or sub- 
tracted the property, in which latter cases the suit may be in per- 
sonam against the wrong-doer. 


XIX. 


In all suits for salvage, the suit may be in rem against the property 
saved, or the proceeds thereof, or in personam against the party 
at whose request and for whose benefit the salvage service has been 
performed. 


XX. 


In all petitory or possessory suits between part owners or adverse 
proprietors, or by the owners of a ship or the majority thereof against 
the master of a ship for the ascertainment of the title and delivery of 
the possession, or for the possession only, or by one or more part 
owners against the others to obtain security for the return of the ship 
from any voyage undertaken without their consent, or by one or more 
part owners against the others to obtain possession of the ship for any 
voyage upon giving security for the safe return thereof, the process 
shall be by an arrest of the ship and by a monition to the adverse party 
or parties to appear and make answer to the suit. 


XXI. 


In all cases where the decree is for the payment of money, the 
libellant may, at his election, have an attachment to compel the 
defendant to perform the decree, or a writ of execution in the nature 
of a capias and of a fieri facias, commanding the marshal or his deputy 
to levy the amount thereof of the goods and chattels of the defendant, 
and for want thereof to arrest his body to answer the exigency of the 
execution. In all other cases the decree may be enforced by an 
attachment to compel the defendant to perform the decree ; and upon 
such attachment the defendant may be arrested and committed to 
prison until he performs the decree, or is otherwise discharged by law, 
or by the order of the court. 
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XX. 


All informations and libels of information upon seizures for any 
breach of the revenue or navigation or other laws of the United States, 
shall state the place of seizure, whether it be on land, or on the high 
seas, or on navigable waters within the admiralty and maritime juris- 
diction of the United States; and the district within which the pro- 
perty is brought and where it then is. The information or libel of 
information shall also propound in distinct articles the matters relied on 
as grounds or causes of forfeiture, and aver the same to be contrary to 
the form of the statute or statutes of the United States in such case 
provided, as the case may require, and shall conclude with a prayer 
of due process to enforce the forfeiture and to give notice to all 
persons concerned in interest to appear and shew cause at the return- 
day of the process why the forfeiture should not be decreed. 


XXIII. 


All libels in instance causes, civil or maritime, shall state the nature 
of the cause, as for example, that it is a cause civil and maritime, of 
contract, or of tort or damage, or of salvage, or of possession, or other- 
wise, as the case may be, and if the libel be in rem, that the property 
is within the district ; and if in personam, the names and occupations 
and places of residence of the parties. The libel shall also propound 
and articulate in distinct articles the various allegation of facts, upon 
which the libellant relies in support of his suit, so that the defendant 
may be enabled to answer distinctly and separately the several matters 
contained in each article ; and it shall conclude with a prayer of the 
process to enforce his rights in rem, or in personam, (as the case may 
require,) and for such relief and redress as the court is competent to 
give in the premises. And the libellant may further require the 
defendant to answer on oath all interrogatories propounded by him 
touching all and singular the allegations in the libel at the close or 
conclusion thereof. 


XXIV. 


In all informations and libels in causes of admiralty and maritime 
jurisdiction, amendments in matters of form may be made at any 
time on motion to the court as of course. And new counts may be 
filed and amendments in matters of substance may be made upon 
motion at any time before the final decree upon such terms as the 
court shall impose. And where any defect of form is set down by the 
defendant upon special exceptions, and is allowed, the court may, in 
granting leave to amend, impose terms upon the libellant. 


| 
| 
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XXV. 


In all cases of libels in personam, the court may in its discretion, 
upon the appearance of the defendant, where no bail has been taken 
and no attachment of property has been made to answer the exigency 
of the suit, require the defendant to give a stipulation with sureties 
in such sum as the court shall direct, to pay all costs and expenses, 
which shall be awarded against him in the suit upon the final 
adjudication thereof, or by any interlocutory order in the process of 
the suit. 


XXVI. 


In suits in rem, the party claiming the property shall verify his 
claim on oath or solemn affirmation, stating that the claimant, by whom 
or on whose behalf the claim is made, is the true and bona fide owner, 
and that no other person is the owner thereof. And where the claim 
is put in by an agent or consignee, he shall also make oath, that he is 
duly authorized thereto by the owner, or if the property be at the time 
of the arrest in the possession of the master of a ship, that he is the 
lawful bailee thereof for the owner. And upon putting in such claim, 
the claimant shall file a stipulation with sureties in such sum as the 
court shall direct, for the payment of al] costs and expenses which 
shall be awarded against him by the final decree of the court, or upon 
an appeal, by the appellate court. 


XXVII. 


In all libels in causes of civil and maritime jurisdiction, whether 
in rem or in personam, the answer of the defendant to the allegations in 
the libel shal] be on oath or solemn affirmation ; and the answer shall 
be full and explicit and distinct to each separate article and separate 
allegation in the libel, in the same order as numbered in the libel; 
and shall also answer in like manner each interrogatory propounded 
at the close of the libel. 


XXVIII. 


The libellant may except to the sufficiency or fullness or distinct- 
ness or relevancy of the answer to the articles and interrogatories in 
the libel ; and if the court shall adjudge the same exceptions or any of 
them to be good and valid, the court shall order the defendant forth- 
with within such time as the court shall direct, to answer the same, 
and may further order the defendant to pay such costs as the court 
shall adjudge reasonable. 
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XXIX. 


If the defendant shall omit or refuse to make due answer to the 
libel upon the return-day of the process or other day assigned by 
the court, the court shall pronounce him to be in contumacy and 
default, and thereupon the libel shall be adjudged to be taken pro 
confesso against him, and the court shall proceed to hear the cause 
exparte and adjudge therein as to law and justice shall appertain. 
But the court may in its discretion set aside the default, and upon the 
application of the defendant, admit him to make answer to the libel at 
any time before the final hearing and decree, upon his payment of 
all the costs of the suit up to the time of granting leave therefor. 


XXX, 


In all cases where the defendant answers, but does not answer 
fully and explicitly and distinctly to all the matters in any article of 
the libel, and exception is taken thereto by the libellant, and the excep- 
tion is allowed, the court may, by attachment, compel the defendant 
to make further answer thereto, or may direct the matter of the 
exception to be taken pro confesso against the defendant to the full 
purport and effect of the article to which it purports to answer, and as 
if no answer had been put in thereto. 


XXXI. 


The defendant may object by his answer to answer any allegation 
or interrogatory contained in the libel which will expose him to any 
prosecution or punishment for a crime, or for any penalty or any 
forfeiture of his property for any penal offence. 


XXXII. 


The defendant shall have a right to require the personal answer 
of the libellant upon oath or solemn affirmation to any interrogato- 
ries which he may at the close of his answer propound to the 
libellant touching any matters charged in the libel, or touching any 
matter of defence set up in the answer, subject to the like exception 
as to matters which shall expose the libellant to any prosecution or 
punishment or forfeiture as is provided in the 31st Rule. In default 
of due answer by the libellant to such interrogatories the court may 
adjudge the libellant to be in default and dismiss the libel, or may 
compel his answer in the premises by attachment, or take the subject- 
matter of the interrogatory pro confesso in favour of the defendant, 
as the court in its discretion shall deem most fit to promote public 
justice, 











FOR THE COURTS OF ADMIRALTY. xi 


XXXII. 


Where either the libellant or the defendant is out of the country, 
or unable from sickness or other casualty to make an answer to any 
interrogatory on oath or solemn affirmation at the proper time, the 
court may in its discretion, in furtherance of the due administration 
of justice dispense therewith, or may award a commission to take the 
answer of the defendant when and as soon as it may be practicable. 


XXXIV. 


If any third person shall intervene in any cause of admiralty and 
maritime jurisdiction in rem, for his own interest, and he is entitled, 
according to the course of admiralty proceedings, to be heard for his 
own interest therein, he shall propound the matter in suitable allega- 
tions, to which if admitted by the court, the other party or parties in 
the suit may be required by order of the court to make due answer 
and such further proceedings shall be had and decree rendered by 
the court therein as to law and justice shall appertain. But every 
such intervenor shall be required upon filing his allegations, to give a 
stipulation with sureties to abide by the final decree rendered in the 
cause, and to pay all such costs and expenses and damages as shall 
be awarded by the court upon the final decree, whether it is rendered 
in the original or appellate court. 


XXXV. 


Stipulations in admiralty and maritime suits may be taken in open 
court, or by the proper judge at chambers, or under his order, by any 
commissioner of the court, who is a standing commissioner of the 
court, and is now by law authorized to take affidavits of bail, and also 
depositions in civil causes pending in the courts of the United States. 


XXXVI. 


Exception may be taken to any libel, allegation or answer for 
surplusage, irrelevancy, impertinence or scandal, and, if upon reference 
to a master, the exception shall be reported to be so objectionable, and 
allowed by the court, the matter shall be expunged at the cost and 
expense of the party in whose libel or answer the same is found. 


XXXVII. 


In cases of foreign attachment, the garnishee shall be required to 
answer on oath or solemn affirmation, as to the debts, credits or effects 
of the defendant in his hands, and to such interrogatories touching 
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the same as may be propounded by the libellant ; and if he shall refuse 
or neglect so to do, the court may award compulsory process in per- 
sonam against him. If he admit any debts, credits or effects, the 
same shall be held in his hands liable to answer the exigency of the 
suit. 


XXXVIII. 


In cases of mariners’ wages, or bottomry, or salvage, or other pro- 
ceedings in rem, where freight, or other proceeds of property are 
attached to, or are bound by the suit, which are in the hands or pos- 
session of any person, the court may, upon due application by petition 
of the party interested, require the party charged with the possession 
thereof to appear and show cause, why the same should not be brought 
into court to answer the exigency of the suit; and if no sufficient cause 
be shewn, the court may order the same to be brought into court to 
answer the exigency of the suit, and upon failure of the party to 
comply with the order, may award an attachment or other compulsive 
process to compel obedience thereto. 


XXXIX. 


If in any admiralty suit, the libellant shall not appear and prosecute 
his suit according to the course and orders of the court, he shall be 
deemed in default and contumacy, and the court may, upon the 
application of the defendant, pronounce the suit to be deserted, and 
the same may be dismissed with costs. 


XL. 


The court may in its discretion, upon the motion of the defendant 
and the payment of costs, rescind the decree in any suit in which on 
account of his contumacy and default the matter of the libel shall 
have been decreed against him, and grant a rehearing thereof, at any 
time within ten days after the decree has been entered, the defendant 
submitting to such further orders and terms in the premises as the 
court may direct. 


XLI. 


All sales of property under any decree in admiralty shall be made 
by the marshal or his deputy or other proper officer assigned by the 
court, where the marshal is a party in interest, in pursuance of the 
orders of the court; and the proceeds thereof, when sold, shall be 
forthwith paid into the registry of the court by the officer making the 
sale, to be disposed of by the court according to law. 
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XLII. 


All moneys paid into the registry of the court shall be deposited 
in some bank designated by the court, and shall be so deposited in the 
name of the court, and shall not be drawn out except by a check or 
checks signed by a judge of the court and countersigned by the clerk, 
stating on whose account and for whose use it is drawn, and in what 
suit and out of what fund in particular it is paid. The clerk shall 
keep a regular book containing a memorandum and copy of al] the 
checks so drawn and the date thereof. 


XLIII. 


Any person having an interest in any proceeds in the registry of 
the court, shall have a right by petition and summary proceeding to 
intervene per interesse suo, for a delivery thereof to him; and upon 
due notice to the adverse parties, if any, the court shall and may 
proceed summarily to hear and decide thereon, and to decree therein 
according to law and justice; and if such petition or claim shall be 
deserted, or upon a hearing be dismissed, the court may in its discre- 
tion award costs against the petitioner in favour of the adverse party. 


XLIV. 


In cases where the court shall deem it expedient or necessary for 
the purposes of justice, the court may refer any matters arising in the 
progress of the suit to one or more commissioners to be appointed by 
the court to hear the parties and make report therein. And such 
commissioner or commissioners shall have and _ possess all the powers 
in the premises which are usually given to or exercised by masters 
in chancery in references to them, including the power to administer 
oaths to and examine the parties and witnesses touching the premises. 


XLV. 


All appeals from the District to the Circuit Court must be made 
while the court is sitting, or within such other period as shall be 
designated by the District Court by its general rules, or by an order 
specially made in the particular suit. 


XLVI. 


In all cases not provided for by the foregoing rules, the District 
and Circuit Courts are to regulate the practice of the said courts 
respectively, in such manner as they shall deem most expedient for 
the due administration of justice in suits in admiralty. 

















Xiv RULES OF PRACTICE, ETC. 


XLVII. 


These rules shall be in force in all the Circuit and District Courts 
of the United States from and after the first day of September next. 


It is Ordered by the court, That the foregoing Rules be and they are 
adopted and promulgated as Rules for the regulation and government 
of the practice of the Circuit Courts and District Courts of the United 
States in suits in admiralty on the instance side of the courts. And 
that the reporter of the court do cause the same to be published in the 
next volume of his Reports; and that he do cause such additional 
copies thereof to be published as he may deem expedient for the due 


information of the bar and bench in the respective districts and 
circuits, 
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RULES AND ORDERS. 





ORDER OF COURT. 


Allotment of Judges. 


Tuere having been an Associate Justice of this court appointed 
during the present term, it is ordered, that the following allotment 
be made, of the Chief Justice and the Associate Justices of said 
Court, among the Circuits, agreeably to the act of Congress in such 
case made and provided; and that such allotment be entered of 
record, viz. : 

For the 1st Circuit. The honourable Josepu Story. 

For the 2d Circuit. The honourable Samuent Nexson. 

For the 3d Circuit. The honourable 

For the 4th Circuit. ‘The honourable Rocrr B. Taney, C. J. 

For the 5th Circuit. The honourable Jonn McKiniey. 

For the 6th Circuit. ‘The honourable James M. Wayne. 

For the 7th Cireuit. ‘The honourable Jonn McLean, 

For the 8th Circuit. The honourable Joun Catron. 

For the 9th Circuit. The honourable Perer V. Dante . 

March 5th, 1845. 


Norte, by the Reporter. The honourable Samurt Nerson produced his com- 
mission, and took his seat upon the bench, on the 3d of March, 1845. 


ORDER OF COURT. 


OrvereD, That the Court will not hear arguments on Saturday, 
(unless for special cause it shall order to the contrary,) but will de- 
vote that day to the other business of the Court; and that on Friday 
in each week, during the sitting of the Court, motions in cases not 
required by the rules of the Court to be put on the docket, shall be 
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vl ORDERS OF COURT. 


entitled to preference, if such motions shall be made before the Court 
shall have entered on the hearing of a cause upon the docket; and 
the rule No. 34, adopted at February term, 1524, be and the same 
is hereby, rescinded. Dec. Ath. 


ORDER OF COURT. 


OrvereD, That no printed or written argument be hereafier re- 
ceived, unless the same shall be signed by an atiorney or counsellor 


of this Court. Dec. 18th. 


ORDER OF COURT. 


Orperep, That printed arguments, under the 49th rule, will be 
received hereafter, and at the present term, until the first Monday 
in February, in each and every term, while the Supreme Court con- 
tines to meet on the first Monday in December; and that the 49th 
rule of the Court, adopted at January term, 1842, be, and the same 
is hereby, rescinded. 
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THE DECISIONS 


OF THE 


SUPREME COURT OF THE UNITED STATES, 


AT 


JANUARY TERM, 1815. 


ANDREW ALDRIDGE AND OTHERS, PLAINTIFFS IN ERROR, U. NATHANIEL 
EF. Witiiams. 


The act of Congress, of March 2d, 1833, commonly called the Compromise Act, 
did not, prospectively, repeal all duties upon imports after the 30th of June, 
1842. 

Repealing only such parts of previous acts as were inconsistent with itself, it 
left in force, after the 30th of June, 1842, the same duties which were levied 
on the Ist of June, 1842. 

Duties were directed by the act of 1833 to be levied according to a home valua- 
tion, “under such regulations as may be prescribed by law.” This phrase 
embraces all regulations lawfully existing at the time the home valuation 
went into operation, whether made before or after the passage of the act of 
1833. 

And the regulations established in the 7th and 8th sections of the act of 1832 
are sufficient for the correct performance of the duty. 

The regulations prescribed by the secretary of the Treasury, under a power 
given to him by the 9th section of the act of 1832, are also “regulations 
prescribed by law.” 

The court, in construing an act, will not consider the motives, or reasons, or 
opinions, expressed by individual members of Congress, in debate, but will 
look, if necessary, to the public history of the times in which it was passed. 


Tris case was brought up by writ of error, from the Circuit Court 
of the United States for the District of Maryland, and involved the 
construction of the act of Congress of March 2d, 1833, commonly 
called the Compromise Act. Williams was the collector of the 
port of Baltimore, and the plaintiffs in error were importing mer- 
chants, who sued to recover duties paid under protest. 

The title of the act was “ An act to modify the act of the 14th 
of July, 1832, and all other acts imposing duties on imports.” 

The Ist section provided that from and after the 31st of Decem- 
ber, 1833, in all cases where duties shall exeeed twenty per centum 
on the value thereof, one-tenth part of such excess shall be deducted ; 
from and after the 31st of Deceinber, 1835, another tenth-part; from 

Vor. III.—2 














10 SUPREME COURT. 
Aldridge et al. w. Williams. 


and alter the 31st of De ce eine, 18: 37, another tenth part; from and 
alter the 31st of December, 1839, another tenth part; from and after 
the 31st of December, 1841, one-half of the residue of such excess 
shall be deducted ; and from and after the 30th of June, 1842, the 
other half thereof shall be deducted. 

The 2d section raised the duty upon certain woollens from five 
to fifty per centum. 

The 3d section was as follows: 

“That, until the 30th day of June, 1842, the duties imposed by 
existing law s, as modified by this act, shall remain and continue to 
be collected.’ And from and after the day last aforesaid, all duties 
upon imports shall be collected in ready money; and all credits, 
now allowed by law, in the payment of duties, shall be, and hereby 
are, abolished ; and such duties shall be laid for the purpose of 
raising such revenue as may be necessary to an economical adminis- 
tration of the government; and from and afier the day last afore- 
said, the duties required to be paid by law on goods, wares, and 
merchandise, shall be assessed upon the value thereof at the port 
where the same shall be entered, under such regulations as may be 
prese tribed by law. 

The 4th section exempted certain articles from duty during the 
interval between the 31st of December, 1833, and the 30th of June, 
1842. 

The 5th section exempted certain articles from duty after the 30th 
of June, 1842, and concluded as follows: ‘¢ And all imports on 
which the first section of this act may operate, and all articles now 
adinitted to entry free from duty, or paying a less rate of duty than 
twenty per centum, ad valorem, before the said 30th day of June, 
1$42, from and after that day may be admitted to entry, subject to 
such duty, not exceeding twenty per centum, ad v alorem, as shall 
be provided for by law. % 

The 6th and last section was as follows: 

“That so much of the act of the 14th of July, 1832, or of any 
other act as is inconsistent with this act, shall be, and the same is 
hereby repealed: Provided, ‘That nothing herein contained shall 
be so construed as to prevent the passage, prior or subsequent to 
the said 30th day of June, 1842, of any act or acts, from time to 
time, that may be necessary to detect, prevent, or punish evasions 
of the duties on imports imposed by law, nor to prevent the pas- 
sage of any act prior to the 30th day of June, 1842, in the con- 
tingency either of excess or deficiency of revenue, altering the rates 
of duties on artittes which, by the aforesaid act of 14th of July, 
1832, are subject to a less rate of duty than twenty per centum, ad 
valorem, in such manner as not to exceed that rate, and so as to 
adjust the revenue to either of the said contingencies.”’ 

The statement of facts agreed upon in the court below was as 
follows :— 
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‘In this case it is admitted that, on the 20th August, 1842, the 
plaintiffs in this cause imported into the port of Baltimore, from 
Liverpool, in England, a large quantity of goods, wares, and mer- 
chandise, and on the same day entered the same at the custom-house 
in the port of Baltimore ; that the following is a true entry and list 
of said goods, their quality, character, and value. 

(Here followed a list of the goods, with their value, amounting to 
£8254 16s.) 

Adjustment. 
Value at Baltimore per appraisement - - - $44,346 00 
20 per cent.—am’t duties paid collector under protest 8,869 20 


Value per invoice, £ str. 8254 16 0, or - - - $36,651 00 


20 per cent. - - - - - - - - _7,3830 20 
Duty per home valuation - : - - - $8,869 20 
Per invoice value - - - - - - - 7,330 20 

1,539 00 





“That, on their entry, the defendant exacted and required of the 
plaintiffs to pay, as and for duties on said goods, the sum of eight 
thousand eight hundred and sixty-nine dollars and two cents, which 
the plaintifls first refused to pay, but not being able to get their goods 
without paying the same, they did pay the same under protest ; that 
the value of the goods, by the true invoice cost, adding freight and 
other charges, was thirty-six thousand six hundred and fifty-one 
dollars, (336,651 ;) that the home valuation in Baltimore, as fixed 
by the appraisers, was forty-four thousand three hundred and forty- 
six dollars, ($44,346 ;) that the duties upon the invoice cost and 
charges would have been seven thousand three hundred and thirty 
dollars and twenty cents, ($7,330 20.) 

“It is further agreed, that the duties, so collected as aforesaid by the 
defendant, were exacted under, and in pursuance of, orders and 
regulations from the ‘Treasury Department of the government of the 
United States, and with the approbation, and sanction, and direction 
of the President of the United States. 

“¢ And it is also admitted, that the amount exacted as aforesaid by 
defendant of plaintiffs, and by them paid him as aforesaid, was de- 
posited by the defendant in the Merchants’ Bank of Baltimore, to 
the credit of the Treasurer of the United States, on the 29th August, 
1842. 

‘Tt is also agreed, that the court may infer, from the facts herein- 
before agreed upon, whatever a jury might infer. - 

“Tf, upon the foregoing statement of facts, the court shall be of 
opinion that the plaintiffs are entitled to recover the above sum of 
eight thousand eight hundred and sixty-nine dollars and twenty 
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cents, ($8,869 20,) or any part thereof, then judgment to be enter- 
ed for the plaintiffs, for the amount so determined to be due, with 
interest ; if they should be of opinion that the plaintiffs are not en- 
titled to recover at all, then judgment to be entered for defendant. 

ft is further agreed, that this court enter up a judgment upon the 
aforegoing case stated, for the defendant, and that the plaintiffs be 
at liberty to appeal, or prosecute a writ of error to the like effect 
and purport, as if the above facts were stated in a bill of exceptions, 
and judgment rendered upon them for the defendant. 

** And it is further agreed, that either party shall be at liberty, in 
the Supreme Court, to raise and argue, in that court, any points or 
questions which, it may appear to that court, could be raised upon 
the aforegoing facts. 

Revervy Jounson, for plaintiffs, 
29th November, 1842. Z. Coutuiss Ler, U.S. Jltorney.” 
The court below gave judgment for the defendant, and a writ of 

error brought the proceedings up to this court. 


R. Johnson, for the plaintifls in error. 
Nelson, attorney-general, for the defendant. 


R. Johnson made three points. 

1. That when the duties were exacted of the plaintiff by the de- 
fendant, there was no law imposing any duties upon such an importa- 
tion. 

2. That if there was, there was no law authorizing their being 
levied on the home valuation, and that the plaintiff is entitled to 
recover the diflerence stated in the record of $1539. 

3. That if such duties were in whole, or in part, exacted without 
law, the amount may be recovered in an action for money had and 
received, upon the facts of this case. 

He said that the judgment below was pro forma, and the question 
raised by the first point was now for the first time brought betore any 
court. ‘The amount in all the cases is about a million and a hall. 
Before 1842, all duties were levied upon foreign valuation. There 
are two constructions of the Constitution ; one, that under it, there 
is a power to collect revenue for the sake of the revenue only; the 
other, for protection. The act of 1833 was a compromise between 
these two. Each class was supposed to surrender something. ‘The 
law was intended to terminate at a certain period, viz., d0ih June, 
1842, and the question is, what was the condition of the revenue- 
sysiem after that day. Was there any law to impose duties? We 
say not. From the history of the act and the act itself, we infer, 
that it was the intention of its framers to leave the subject wholly to 
Congress afier 1842. The former attorney-general decided other- 
wisc, and gave two opinions; but, upon examining them, we do not 
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find that clearness of conviction which he always had when clear- 
ness Was attainable. He evidently doubted upon the subject. The 
secretary of the ‘Treasury differed trom him in opinion. ‘The Com- 
mittee of the House of Representatives reported unanimously that 
there was no authority to collect duties at all afier the 30th of June, 
1842. What is the construction of the act, taken by itself, apart 
from its history? ‘The title is, An act to modily,” Ke, showing 
an intention to change the entire system, and make it just what this 
law would leave it, as if all other acts were specially repealed. The 
first two sections provide for the period anterior to June, 1842, with- 
out saying what shall be done afterwards; the third says, that, until 
that day, other laws, as modified by this act, shall continue in force. 
Congress, therefore, was not content with leaving the collection of 
duties as a matter of inference, but gave an explicit direction that 
they should be collected, showing its opinion to be that unless there 
Was an express authority granted to the executive power to collect 
the modified duty, that branch of the government would not have it 
all. ‘The remainder ef the section applies to a time after June, 
1842, and says that credits shall be abolished. But upon what is the 
payment to be calculated, or how much is it to be? ‘This part of the 
act issilent. ** Duties shall be laid only sufficient for an economical 
administration of the government.” But the amount wanted from 
year io year can only be determined when the year comes, and could 
not be foreseen in 1833. There is a constant reference in the act to 
the discretion of future Congresses. Who was always to decide 
upon the amount which would be consistent with an economical 
administration? Not the executive, nor the judiciary, but the 
framers of the law well knew that Congress alone could settle the 
annually recurring question. What might be economy at one time, 
might not at another. ‘The act says ‘such duties shall be laid, &e., 
using prospectiy e terms. Again, the phrase ** duties required to be 
paid by law,” implies that the law is “ be passed thereatier. So, 
the phr: ase, é shall be assessed, &e., under such regulations as may 
be prescribed by law.” The object of the law is quite apparent. 
It was to give quict to the country for nine years, and then the 
government was to go en under an economical adiinistration, the 
amount of expenditure being settled by the then Congress. The 
only mode of assessing the dues then known, was to take the 
foreign valuation; but frauds were practised under that method, 
and in order further to protect domestic indusiry, a home valuation 
was substituted. But as this would be different in the respective 
cities, the mode of producing uniformity was lelt to the leyislative 
and not the execuiive power. 

The 4th section enlarges the list of free articles. 

The 5th provides also for free articles, and then says that ‘all 
imports, &c., may be admitted at such duty as shall be provided for 
by law.” Why was that clause put in? ‘The previous part of the 
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law substitutes cash for credit, and home for foreign valuation. 
Supposing these to be positive enactments, what does the clause in 
question enact? No one knew better than the framers of the law 
that it contained nothing which could be enforced by the judiciary. 
But it was a time when all parties united for great objects; and 
though they knew that it would be idle to attempt to trammel and 
tie up future Congresses, yet they could chalk out a broad line, and 
rely upon the same patriotism which animated them, for its being 
followed out. ‘The limit was, that only such an amount of revenue 
should be raised as was necessary for an economical administration 
of the government, and the duties were to be collected * under such 
regulations as may be prescribed by law.’? Could they suppose, 
When they used this language, that the regulations already existed 
upon the statute-book? In the latter part of this section it is said, 
that importations may be admiticd upon such duties not exceeding 
twenty per cent. “as may be provided by law.” What does the 
government say? ‘That twenty per cent. must be paid, and the dis- 
cretion as to a lesser amount is gone. The result of the argument 
will be, that the free articles must pay twenty per cent. also, because 
the government says this is the duty. If there was any duty at all 
after June, 1842, the executive must deduce his right to collect it 
from the Sth section, for no preceding section fixes the amount. 
But the Sth section includes more articles than those paying upwards 
of twenty per cent., and there is no process of reasoning by which 
one class can be taken out and the other left. How, then, are free 
articles to get in? The act shows that it was to be done by subse- 
quent legislation. But if any articles can be considered as free, by 
the o ype ration of the act itself, the same reading will include protect- 
ed articles and bring them in free also. "The words *‘as shall be 
provided for by law”? ride over the whole section. If the attorney- 
general supposes that these words mean such regulations as the 
executive might make under prior laws, it appears to me that he 
confounds the mode of assessing the duty with the power to assess 
it. The opinion of the late attorney-general takes this ground. 
Suppose there was a prior law giving to the Treasury Department 
the power of making regulations for the collection of the tax ; this 
only reaches one of the two things that must be done, viz., Ist, a 
tax is to be imposed, and, 2d, the mode of collecting it is to be 
pointed out. Bui a power to carry out the second branch of the 
proposition does not give to the executive an authority to name the 
amount of the tax nor the articles upon which it shall be levied. 
The imposition of a tax is a high exercise of legislative power, and 
Congress could not vest the “executive with it. The act states 
twenty per cent. as a maximum, but, within that, there is a discretion 
to be exercised by Congress. There are three classes of articles 
recognised in the bill; one paying more than twenty per cent. duty, 
one Jess, and the third entirely free. Are ail these to be taxed 
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equally with twenty per cent. ? If so, the language of the 1st sec- 
ten would have been diflerent from what it is. 

As to the history of the act, derived from the Journal of the Se- 
nate and Register of Debates. 

The 3d section now has the “‘ domestic valuation under regulations 
to be preseribed by law.” It was so in the original bill. 9 vol. 
Reg. Deb. part 1, pages 711—713. 

Mr. Dickinson proposed to strike out ‘by law,” and insert “the 
secretary of the Treasury, with the approbation of the President.” 
Mr. Clay said, ‘leave it to a future Congress to legislate on the sub- 
ject of ihe amendment.” He ‘doubted the constiutional power to 
leave it to the executive ;”’ and again, ‘he would not give them the 
power, for if they were opposed to protection,” &e. 

‘The amendment was rejected by nearly an unanumous vote. ‘This 
court has a right to look at the hist ory of the bill. In the discussion 
of the power to create a Bank of the United States, the listory of the 
country has constantly been referred to; and so with regard to the 
power of states to make insolvent laws. If the executive had the 
power now contended for, it is because Congress failed to keep it 
away When it intended so to do. If the ground had been taken 
during the discussion of the bill, which is now assumed on the part 
of the government, would the Senate have acted as they did? 

2d point. If we are not entitled to the whole, we are to the differ- 
ence between the home and foreign valuation. Suppose the twenty 
per cent. duty is to stand; if Congress were to regulate the mode of 
assessment, and there is no law pointing out the manner of adopting 
the home valuation, the invoice must be the guide. The secretary 
of the ‘Treasury issued two different regulations. 1. That the ap- 
praisers should ascertain the current market value of the articles, and 
charge twenty per cent. upon it. This, of course, included the first 
cost, duty, charges, and profit. All these enter into the cash value, and 
a duty upon the aggregate compelled the importer to pay a duty upon 
the very duty itselt, The secretary directed that the amount of 
duty should be ay Me from the aggregate, and twenty per cent. 
charged upon the residue. This plan might or might not have been 
just ‘to the government. The secretary seems to have found so 
much difficulty in supplying the want of legislation, that this court 
can scarcely feel itself warranted in saying that legislation existed. 

3d point. It is contended by the other side, ‘that, even allowing 
that this money was improperly exacted, an action for money h: id 
and received will not lie against the collector. The record says that 
the plaintiffs could not get their goods without paying, and did ac- 
cordingly pay, under a protest. ‘This protest was notice to the col- 
lector not to pay over to the Treasury. ‘That he was bound to pay 
over, begs the whole question; because, if the government had no 
right to exact it, the collector was only an ‘ordinary agent, and bound 
by the same rules. ‘The suit was brought on the day after the money 
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was paid over, and this circumstance is thought by the opposite coun- 
sel to make a diflerence, and to free the collector from responsibility. 
But if the pendency of a suit would protect the collector, the exist- 
ence of a notice would do the same thing. An action for “* money 
had and received” is the proper one in all cases like this. If the 
other side are right, all that the collector has to do is to pay over the 
money Lumediaicly to the ‘Treasury, and we must then fight it out 
with the government. But this is not the intention of the law. ‘The 
moment that the collector received our money, our right of action 
commenced, and nothing that he can do can divest us of the right 
which has accrued. 

Nelson, attorney-general, for defendant, made the two following 
points :— 

‘That the amount of duties as aforesaid, paid by the plaintiffs in 
error, upon the goods, wares, and merchandise imporied by them 
into the port of Baltimore, was properly demanded by the defendant 
in error, under the provisions of the act of the 2d of March, 1833, 
entitled “An act to modify the act of the 14th of July, one thounaeal 
eight hundred and thirty-two, and all other acis imposing duties on 
imports.” 

‘That even assuming the same to have been demanded without 
authority of law, the action for money had and received, instituted 
by the plaintills against the defendant in error in the court below, was 
not maintainable. 

The first proposition involves two inquiries: 

Ist. Whether any duties were collectable under the act of the 2d 
of March, 1833? 

2d. If so collectable, by what rule were they to be ascertained and 
assessed ? 

Ist. It is admitted that prior to the act of March, 1833, the goods 
in question were subject to a duty of more than twenty per cent., by 
virtue of the act of 14th July, 1832, to be assessed according to the 
rules prescribed by that act. ‘The question then is, how far have the 
provisions of the act of 1832 been changed by that of 1833? All 
are familiar with the nature and cause of the Compromise Act. It 
bears upon its face marks of a friendly spirit between the advocates of 
two very different classes of opinions. As a statute, it is singularly 
constructed. It states political propositions, promises money, prohi- 
bits money, but enacts few things. But the only quesiion before us 
is, to what extent has it changed the Jaw of 1832? It consists of six 
sections, the 2d and 4th of which are not material to the present 
inquiry. 

The Ist section carries out the purpose indicated in the preamble, 
and provides that from and after the 30th of June, 1842, a duty of 
twenty per cent. is to be collected upon all goods imported into the 
United States, and embraced within its terms. It deals only with the 
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excess above twenty per cent., and provides for its gradual diminu- 
tion; but ihe duty, then existing, of twenty per cent., is no where 
repealed. Reducing it to twenty is not repealing the twenty. The 
section is therefore equivalent to a fresh and positive enactment that 
a duty of twenty per cent. should be collected after June, 1842. But 
it is thought that this effect of the Ist section is controlled by the 
subsequent sections. Let us examine them seriatim. 

The 3d contains five distinct propositions, viz.: 

1. ‘That until the 30ih day of June, 1842, the duties imposed by 
the Ist section shall remain and continue to be collected. 

2. ‘That all duties thereafier shall be collected in ready money, and 
all credits abolished. 

3. ‘That all duties shall be laid for the purpose of raising revenue 
necessary to an economical administration of the government. 

4. ‘That a home valuation shall be adopted. 

5. That the regulations for the assessment shall be provided by law. 

It is said that the first of these propositions limits the duration of 
the act to 30th June, 1842, and then repeals it. But it is merely 
declaratory of the existing law, and provides that the mode and man- 
ner of collecting the duties should continue the same until June, 
1842, when a new mode and manner of collection was to be pursued. 
It does not repeal the Ist section either expressly or by implication; 
because, if such had been the intention of the legislature, the expres- 
sions used would have been co-extensive with those of the Ist sec- 
tion; and the language of the Ist section provides for the state of 
things after June, 1842, whereas that of the clause which is said to 
repeal it, stops short at that day. Besides, the provision is merely 
affirmative in regard to the act of 1832, which was in its terms a per- 
petual act. An affirmative provision never repeals, where a perma- 
nent law is re-enacted for atime. Sir Thos. Raymond, 397. 

2d proposition. ‘This clause is operative by the mere force of its 
terms—proprio vigore. It establishes the system of cash, and abo- 
lishes credit duties, but the duiies upon which it is to operate are 
those provided for in the Ist and 2d sections. It does not profess 
to change them in amount, but merely the mode in which they 
shall be paid; and caa be read in connection with the 1st section so 
as to be pertectly consistent with it, except that it repeals the credit 
system. 

3d proposition. This isa mere declaration or promise of what 
should be done by future legislatures—of itself inoperative. It varies 
no duty; abolishes none; establishes none. It therefore leaves the 
Ist section in full operation. 

4th proposition. ‘This establishes a principle and enacts a law, 
viz.: that the duty shall be calculated on the value of the goods at 
the place of importation, after 39:h of June, 1842. Its effect is to 
repeal the mode of ascertainment provided in the act of 1832. It 
was a strong provision for the protection of home industry, and jeo- 
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parde ‘d the bill. But does it repeal the Ist section? Or does it not 
rather ~—e the continued exisience of the duties laid in that 
section? ‘lhe duties are to be collected in cash. What duties? Not 


those thereafier to be laid, but those then imposed. 

5th proposition, ‘This points to the mode in which such home va- 
luation shall be established, by directing that the ‘regulations shall 
be prescribed by law.” It is said that the existence of these regula- 
tions is a pre-requisite to the power of collecting. Assuming ihis to 
be so, what would be the legal effect? Only to leave the duties to 
be ascertained as they were by the act of 1532. If this clause should 
become inoperative by legislative omission, it cannot repeal the other 
provisions of the act. ‘This will be considered more particularly 
hereafier. The result is, that the third section of the act, when ana- 
lysed into its five propositions, modified the act of 1552 in but two 
particulars, viz.: by introducing cash duties and a home valuation. 

The 4th section, as has slnnaly been stated, can have no bearing 
upon the question, as it is temporary in its character. 

Let us proceed to the Sth section of the act. Does it repeal the 
Ist section? It provides only that Congress may reduce the whole 
duties below twenty per cent., in case there should be a redundancy 
of money in the treasury, or raise them to twenty upon free articles, 
in case there should be a deficiency. How is this consistent with 
the Ist section? It made no change in it, but only reserves a power 
which existed without such reservation. We must harmonize these 
sections, if possible. ‘The rule which requires us to do so is so well 
known that it is useless to cite authorities in support of it. A reser- 
vation of power to legislate is not legislation. It would be exira- 
ordinary that in a case of mutual concession, all duties should be 
repealed, and the manufacturing interest left without any protection 
at all. 

The 6th section provides ‘that so much of the act of 1832, or 
of ¢ any other act, as is inconsistent with this act, is c ~~ repealed.” 

The rate of duties differing from the act of 1833; the credit on 
duties; the duties on articles made free by the os of 1833, are in- 
consistent with this act, and necessarily repealed by it. But the pro- 
visions of the act which merely contemplate future legislation, and 
yet enact nothing in themselves, such as that ‘‘duties shall be laid 
for the purpose of raising necessary revenue only;?’ that goods pay- 
ing less than twenty per cent. ad valore ‘m, may be admitted at such 
duty, not exceeding twenty per cent., as may be provided by law;” 
that “the duties shall be assessed upon the value thereof at the port 
of entry, under such regulations as may be prescribed by law,” (un- 
der the assumption before stated,) are inconsistent with no previously 
existing law. 

A promise to pass a law to change the rate of duty, is not incon- 
sistent with an existing law, so as to repeal it before the promise is 
executed, The future legislation contemplated has not been had ; 
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the only thing done is by the act of the 11th of September, 1841, 
which provided that all articles imported afier the 30th of September, 
1841, which paid less than twenty per cent. or came free, should be 
subject to a duty of twenty per cent., with certain exceptions. 

Let us now return to the consideration of the fourth proposition 
of the 3d section, respecting the home valuation, and inquire whether 
the power to collect duties upon it did not exist under the acts of 
1832 and 1833, notwithstanding the omission of Congress to legis- 
late as to regulations. 

Omitting the qualification of the clause, was it not susceptible of 
execution under the act of 1832? 

The Tih section of the act of 1832 contains a_ principle 
which is as applicable to home as to foreign valuation. It directs 
the actual value to be appraised by the collector, and provides for 
duties then or thereafter imposed. Value is what a thing is worth 
in the market, and the law that provides for ascertaining it by the 
judgment of appraisers in one place, lays down a principle by 
which it may be ascertained everywhere. 

2. By the 15th section a rule of ascertainment is prescribed by 
adding insurance. 

3. But supposing these sections insufficient, still the 9th section 
of the act vests the secretary of the ‘Treasury, under the direction of 
the President, with power to prescribe regulations, &e. Doe. 261, 
pp. 6, 7; E xecutive Doc., 27th Cong., 2d sess., vol. 5, opinion 
of Mr. Legaré. 

But suppose that regulations by Congress were necessary, instead 
of being made by the: secretary. They would only be directory to 
govern the officers of the customs. ‘The principle is established by 
the law. Regulations are not wanted to settle the rights of mer- 
chants or the amount of the tax, for the amount is fixed at twenty 
per cent., and this court decided in Wood’s case that merchants 
must pay the amount of duty whether the custom-house officers 
acied righily or not. ‘The record admits that twenty per cent. was 
fairly paid on a home valuation. A duty thus imposed by the law 
becomes a personal debt. 13 Peters, 493. ‘The government could 
recover the amount although the officers gave up the goods without 
7 bond; and money thus properly paid cannot be recovered back. 

. R. 286. 

But it has been said that the statute in question may be explained 
by extrinsic parol evidence of the meaning of the legislature which 
~_ it. Now I hold, Ist, That you cannot look, in interpreting an 
act, beyond the terms of the act itself and the partic ‘ular historical 
cire ~umst: inces out of which it grew, and, 2d, ‘That if you can, the 
evidence which has been invoked proves nothing. 

As to the first proposition, see Dwarris on Statutes, 48 ; 15 Johns. 
380, 395; 2 Peters, 662; 1 Kent’s Com. 461; Opinions of Attor- 
neys-General, Mr. Wit’s opinion, 444, 445. 
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If every me iain of the legislature had preferred that the regula 
tions under the act of 1832 should not have been sanctioned by 
that of 1833, it would not have been efiective to repeal the act of 
1832, unless they had expressed their wish im a legislative form. 
But 2d, what does the debate prove? Mr. Dickinson’s proposition 
was to ‘strike out the par: agrap ih respecting a future law and insert 
an adoption of that of 1832. Upon what principle was it rejected ? 
Merely because Congress intended to reserve the power instead of 
giving it to the executive. Even supposing that you knew the 
meaning of the Senate, would it follow that the House of Repre- 
sentatives understood the law so? At page 7i5, Mr. Robbins 
proposed an amendment, that if Congress should omit to make a 
regulation, the law should cease ; and this was rejected. Mr. Wil- 
kins, in his speech, said that the law was not to be expounded by 
the declaration of any senator. 

But suppose [ am wrong in all this, siill T say that the collector 
is not personally re sponsible. I concede that if an agent exacts 
money illegally, and has notice, he is liable. But there is a distine- 
tion between voluntary and involuniary payments. 10 Peters, 137; 
13 Peters, 267. These cases were betore the act of 1839, and 
under them Mr. Hoyt claimed a right to retain money in his hands 
to meet protests. The act of 3d March, 1839, was passed to pre- 
vent this practice, and was founded upon Mr. Grundy S opinion, 
reported in Opinions ef Attorneys-General, p. 1257. This act says 
that moneys paid to collectors shall not be held by them, but shall 
be pli iced to the credit of the treasurer of the United States. It 
contains two prov islons, 

That the collector shall pay over to the treasurer. 

2. It creates a remedy for the party by authorizing the secretary 
of the ‘Treasury to draw his warrant upon the treasurer for the 
amount to be refunded. How can an importer, since this act, bring 
a personal action against the collector? ‘This action of assumpsit is 
founded on an implied promise. But will the law imply a promise 
in the face of the act of 1839, which directs all moneys, whether 
received properly or improperly by the collector, to be paid imme- 
diately over to the treasurer? The case in 10 Peters, 154, sane- 
tions a collecior’s retaining money if it is paid under a protest, but 
this was before the act of 1839, If he had given a bond not to pay 
it over, the bond would have been void. Wf then he cannot retain 
ihe money without violating the laws, how can a promise to retain 
it be implied ? 

If an agent, acting in the execution of a duty, endorses a bill, he 
is not personally liable. 5 Price, 564. Nor will a suit lie against 
an agent who pays over. 4 Cowen, 456, 

And a case in Wheaton carries the doctrine further still, that an 


officer of government is not personally responsible for torts. 3 Wheat. 
246. 
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Johnson, in reply and conclusion. 

Let us consider in the first place the point just raised, viz., that 
we cannot recover because the collector has paid the money over to 
~ government. We say, 

‘That there is no such general principle. 

2 That the act of 1839 did not establish it. 

4 That if it did, the act would be unconstitutional and void. 

The original cases establish that where payment has been 
aa to an agent, who has paid it over without notice, the agent 
is not responsible. But if there be notice, he is. 10 Peters, 154; 
13 vee rs, 267; 3 Wheat. 246; 4 Cowen, 456—458 ; 9 Johns. 201 

It is said, however, that ‘the act of 1839 has changed the law 
in this respect. It is probable that collectors sometimes retained 
too much, and if so, the act was right. But it only makes a rule 
between the government and its officer, without interfering with the 
rights of the merchant. ‘The 2d section says, * paid under protest 
against the rate of duty,” but does not include cases in which it is 
alleged that there is no duty at all. If the argument on the other 
side be correct, there can be no suit at all against any collector, and 
the President has only to instruct him to seize upon any man’s 
goods that he chooses. 

3. Would such a law be constitutional ? 

It is unnecessary to enlarge upon the doctrines, that the govern- 
ment has only limited powers, and that its fundamental prince cipal i is, 
the sacredness of private property, which is not to be taken without 
law. ‘The true construction of the act of 1839 must be, that the 
secretary of the ‘Treasury is to draw his warrant for whatever amount 
may be recovered against the collector, and not, that he is vested 
with discretionary power whether to refund or not. It would not 
be justice to turn a citizen over for redress to the very government 
which has injured him. 

But, to pursue the argument, 

1. Were we bound to pay any thing at all? 

2. If so, how much, on the home or foreign valuation ? 

The first point turns on the act of March, 1833, which it is de- 
sirable to construe by its own terms only, but if this is difficult, we 
have a right to resort to its history. ‘The Ist section provides for 
reductions until June, 1842. Afier that time, was there any law for 
the collection of duties? We say not. Up to that day there can be 
no doubt of the existence of a duty, or that it was levied on the 
forcign valuation. It is true, that if the law had stopped there, the 
duiy would have continued. But that is not all the law. It in- 
tended to provide also for a time subsequent to June, 1842, in some 
particulars, as for example, payment in ready money and a home 
valuation. 

The 3d section says, that until June, 1842, the duties shall remain 
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and be collected. If they could already be collected by existing 
laws, these words are superfluous. It must be read as if the words 
“and no longer”? were inserted. Afier June, 1842, the act says, 
that only such an amount of revenue shall be raised as is necessary 
for an econoiical administration of the government. Was this a 
twenty per cent. duiy? Who can tell? It was impossible to say, 
nine years in advance, what sum would be necessary. It was to be 
collected, too, in a different inode ; a home valuation was introduced 
for the first time. The act of 1832 directed appraisers to ascertain 
the foreign valuation. It is said by the other side, that it is easy to 
add charges, &e., and then you ascertain the home valuation. But 
this is not so, because the value at home fluctuates from a variety of 
causes. The ve is a great difficulty in carrying out this prince iple of 
home valuation, beeause the Constitution requires duties to be uni- 
fori in all the ports. This very subject was the great objection to 
the Compromise Act. Ought it to have been left to the executive? 
It is said, that the act of 1832 had so referred it. But not so. That 
act only authorize d the executive to guard against fraud. Knowing 
the diffic ulty of executing the duty, Congress would not have so left 
it. There ‘is little or no difference between giving the executive 
power to impose a tax, and power to direct the mode of levying it. 
Tn fact, the secretary of the ‘Treasury issued three different regula- 
tions on the subject. If previous laws gave the power to the execu- 
tive, why were the words inserted, ‘ under such regulations as may 
be prescribed by law.’? Mr. Legare says, it means, “may or may 
not be prescribed ;?? and that *¢ may’ ” is not imperative. 

The 4th section of the act is said to have no bearing upon the 
— point; but I co not so consider it. It provides for tree ar- 
ticles until June, 1842; after that time, they fall back into their for- 
mer class. But the pit contemplates fresh legislation, when it 
says, that goods shall be admitted on such terms as shall be pre- 
scribed by law. Why put this in, unless it was thought that there 
would be no law, unless one were passed? The last part of the 3d 
section ought to be read as if it were part of the Ist. If you put 
them together, the sense is clear; and their meaning is, that there is 
no duty afier 18 2, unless by the passage of another law. 

What will you do with the articles enumerated in the 4th section ? 
Afier 15-42, the *y must go back to their former class.. But this would 
interfere wiih the basis of the compromise, If the other side is right, 
these articles must be taxed again, and, not being included within 
the Ist section, might be taxed more than twenty per cent. But 
this was not the meaning. ‘The compromise act was more like a 
treaty of peace than a law; but the parties could not see as far as 
1842, One thought that free trade, and the other, protection, would 
by that time be the settled policy of the country, and theseinee both 
agreed in referring the whole matter to future legislation. ‘They in- 
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tended to ly down ceriain general rules, which they ‘expected to 
have a commanding influence. 

The Sth section was not in the bill when originally reported. 
Why was it put in? See Mr. Clay’s speech, Reg. Deb., vol. 9, 
part 1, p. 463. The original bill provided, that afier 1542, the duty 
should be twenty per cent.; but this was stricken out, and a clause 
inseried, that Congress should provide, &e. ‘Temporary systems of 
legislation have ofien been adopted. 

“As to regulations to be prescribed by law :’?—The debates show, 
that a preposition was distinctly mace, by Mr. Dickinson, to le “ave 
them to the executive, and rejected, because it was doubted whether 
it was a power appropriate to the exccutive. The action of the 

27th Congress shows its opinion. A bill passed with much unani- 
mity to continue duties, but failed to become see in consequence of 
one controveried point. But the message of the President admitted 
that a law was desirable. ‘Taxation should be clearly nnposed and 
only by law, not by the discretion of the executive. 

Ought the duty to have been levied on a home valuation ?— 
There was no low for this, even if the Ist section continued a duty 
of twenty per cent. It was to be carried out under regulations to 
be prescribed by law, and none were prescribed. The friends of 
protection refused to pass the law, unless a home valuation were in- 
serted, and they were unwilling to leave the matter to the executive, 
because, if hostile to protection, he might desiroy it. The difference 
in this simall invoice is $1500. 


Mr. Chief Justice TANEY delivered the opinion of the court. 

This suit comes before the court upon a case stated, and is brought 
here by writ of error from the Circuit Court for the district of Mary- 
Jand. 

‘The case in its material circumstances is this: 

On the 20th of August, 1842, the plaintifis in error imported into 
the port of Baltimore, from Liverpool, certain merchandise particu- 
larly set forth in the record, which, at the port of Baltimore, was 
of ihe value of $44,346, as ascertained by appraisement at the cus- 
tom-house. Upon these goods the defendant in error, who was at 
that time the collector, acting in pursuance of orders and regulations 
made by the Treasury De spartme nt under the direction of the Presi- 
dent, demanded for duties twenty per cent. upon the value so ascer- 
tained; which amount was p: “id by the plaintiffs in error under pro- 
test; and this action instituted against the collector for the purpose 
of recovering back the money. ‘There are some other circumstances 
mentioned in the case stated, but in the view which the court takes 
of the subject it is unnecessary to recapitulate them. The judgment 
of the Circuit Court was in favour of the defendant. 

The great question intended to be tried is, whether, under the act 
of Congress of March 2, 1833, the government was authorized to 
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collect any delle upon goods imported after the 30th of June, 1842, 
without the aid of furiher le gislaiion by Congress? 

In expounding this law, the judgment of the court cannot, in any 
degree, be influenced by the construction placed upon it by indivi- 
dual members of Congress in the debate which took place on its pas- 

sage, nor by the motives or reasons assigned by them for supporting 

r r opposing amendments that were offered. "The law as it passed 
is a will of the majority of both houses, and the only mode in which 
that will is spoken ts in the act itself; and we must gather their in- 
tention from the language there used, comparing it, when any ambi- 
guily exisis, with the laws upon the same subject, and looking, if 
necessary, to the public history of the times in which it was passed. 

The act in quesiion is certainly not free from difficulty; and this 
difficulty arises from its peculiar character. It is commonly called 
the Compromise Act; and upon the face of it, it is evident that some- 
thing was intended beyond the ordinary scope of legislation. Pro- 
visions are introduced in relation to the future action of Congress 
upon the tariff, which can only be accounted for by regarding the 
act as a compromise of conflicting opinions on that subject, whereby 
a certain scale of duties was fixed upon and established until June 
30, 1842, and certain leading principles agreed upon, by which, 
afier that time, it was proposed to regulate the action of Congress, 
and the latter, as well as the former, inserted in the law in the forms 
of legislation. ‘That this was the case is abundantly manifesied by 
several clauses in the act, and particularly in the 6th and last sec- 
tion, which provides that nothing contained in the act shall be con- 
strued to prevent the passage, prior or subsequent to the 30ih of June, 
1842, of laws to prevent and punish evasions of the duties imposed 
by law, nor to prevent the passage of any act prior to the day last 
mentioned, in the contingency of either excess or deficiency of the 
revenue, altering the rates of duties on articles which, under the act 
of July 14, 1832, were subject to a less rate of duty than twenty per 
cent., in such manner as not to exceed that rate, and so as to adjust 
the revenue to either of the aforesaid contingencies. Now it is im- 
possible to suppose that Congress could have doubted its power to 
repeal, or modily afierwards, the duties imposed by this act, in such 
manner as the public exigencies might require, or its power to pass 
laws to secure the collection of the revenue, and to punish any one 
who might attempt to evade the duties imposed by an act of Con- 
gress. If there had been nothing in this law out of the ordinary 
course of legislative action, it would hardly have been deemed neces- 
sary to enc umber it with these reservations of power, which nobody 
doubted, and which Congress was continually exercising upon every 
other subject. ‘These provisions strongly mark its pec -uliar character. 
And this association of positive and imperative enactments, with 
agreements for future action, has perhaps unavoidably oc casioned 
some obscurity, and, as to some of the clauses, made it difficult at 
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first sight to say whether the language was mandatory, or merely de- 
clared the principles by which it was proposed that the legislation of 
Congress should afier wards be governed. 

Taking this view of its general character and objects, the very 
large sum ultimately involved in the controversy makes it the duty of 
the court to proceed to a closer and more careful examination of its 
different provisions. It is evidently supplementary to the act of July 
14, 1832, and repeals only so much of that act, and of other previous 
acts, as are inconsistent with it. All of the duties, therefore, imposed 
by the act of 1832, or any other law, and all the rules and regulations 
provided for their collection, remain in full force, unless they are in- 
consistent with the act in question. 

The point to be determined then is, whether, afier the 30th of June, 
1842, the collection of duties imposed by the act of 1832, or by any 
other law as modified by the act of 183%, is inconsistent with the last 
mentioned act. In other words, whether it repeals all previous laws 
imposing duties afier the time above mentioned; and if it does not, 
whether it has failed to provide the necessary rules and regulations to 
enable the proper officers to collect them. 

The Ist section declares that all duties above twenty per cent. ad 
valorem, imposed by the act of 1832, or any previous laws, shall be 
reduced annually, at the rate therein mentioned, until the 31st of De- 
cember, 1841; and that, afier that time, the one-half of the excess 
above twenty per cent. shall be deducted; and from and after the 
30th of June, 1842, the other half shall be deducted. Here the sec- 
tion stops; and so far, therefore, from repealing the whole duties, it 
by necessary implication continues a duty of twenty per cent. afier 
the 30th of June, 1842; for the direction to deduct the excess above 
that sum presupposes that a duty to that amount is imposed and to 
be collected. The language used is equivalent to a positive enact- 
ment, that from and afier the 30ih of June, 1842, the goods therein 
mentioned shall be charged with that duty. 

The 2d section is to the same effect. For after modifying the 
duties imposed by the act of 1832, in regard to the articles men- 
tioned in that section, it declares that these duties shall be liable to 
the same deductions as are prescribed in the 1st section—that is to 
say, the excess over twenty per cent. remaining on the 30th of June, 
1842, is to be deducted; and consequently very clearly implying 
that twenty per cent. is to be c harged and collected after that period. 

The 3d section provides that the duties imposed by existing laws, 
as modified by that act, shall remain and continue to be collected 
until the 30th of June, 1842 ; that afier that time, all duties shall be 
collected in ready money ; and that such duties shall be laid as are 
necessary to an economical administration of the government, and 
shall be assessed upon the value of the goods at the port where they 
are entered, ‘¢ under such regulations as may be prescribed by law.” 

The latter words of this section relate me rely to the regulations 
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collect any duties upon goods imported afier the 30th of June, 1842, 
without the aid of further legislation by Congress? 

In expounding this law, the judgment of the court cannot, in any 
degree, be influenced by the construction placed upon it by indivi- 
dual members of Congress in the debate which took place on its pas- 
sage, nor by the motives or reasons assigned by them for supporting 
or opposing amendments that were offered. ‘The law as it passed 
is the will of the majority of both houses, and the only mode in which 
that will is spoken ts in the act itself; and we must gather their in- 
tention from the language there used, comparing it, when any ambi- 
gully exisis, with the laws upon the same subject, and looking, if 
necessary, to the public history of the times in which it was passed. 

The act in question is certainly not free from difficulty; and this 
difficulty arises from its peculiar character. It is commonly called 
the Compromise Act; and upon the face of it, it is evident that some- 
thing was intended beyond the ordinary scope of legislation. Pro- 
visions are introduced in relation to the future action of Congress 
upon the tariff, which can only be accounted for by regarding the 
act as a compromise of conflicting opinions on that subject, whereby 
a certain scale of duties was fixed upon and established until June 
30, 1542, and certain leading principles agreed upon, by which, 
afier that time, it was proposed to regulate the action of Congress, 
and the latter, as well as the former, inserted in the law in the forms 
of legislation. That this was the case is abundantly manifested by 
several clauses in the act, and particularly in the 6th and last see- 
tion, which provides that nothing contained in the act shall be con- 
strued to prevent the passage, prior or subsequent to the 30ih of June, 
1842, of laws to prevent and punish evasions of the duties imposed 
by law, nor to prevent the passage of any act prior to the day last 
mentioned, in the contingency of either excess or deficiency of the 
revenue, altering the rates of duties on articles which, under the act 
of July 14, 1832, were subject to a less rate of duty than twenty per 
cent., in such manner as not to exceed that rate, and so as to adjust 
the revenue to either of the aforesaid contingencies. Now it is im- 
possible to suppose that Congress could have doubted its power to 
repeal, or modily afierwards, the duties imposed by this act, in such 
manner as the public exigencies might require, or its power to pass 
laws to secure the collection of the revenue, and to punish any one 
who might attempt to evade the duties imposed by an act of Con- 
gress. If there had been nothing in this law out of the ordinary 
course of legislative action, it would hardly have been deemed neces- 
sary to encumber it with these reservations of power, which nobody 
doubted, and which Congress was continually exercising upon every 
other subject. ‘These provisions strongly mark its peculiar character. 
And this association of positive and imperative enactments, with 
agreements for future action, has perhaps unavoidably occasioned 
some obscurity, and, as to some of the clauses, made it difficult at 
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first sight to say whether the henieane was mandatory, or merely de- 
clared the principles by which it was proposed that the legislation of 
Congress should afierwards be governed. 

Taking this view of its general character and objects, the very 
Jarge sum ultimately involved in the controversy makes it the duty of 
the court to proceed to a closer and more careful examination of its 
different provisions. It is evidently supplementary to the act of July 
14, 1832, and repeals only so much of that act, and of other previous 
acts, as are inconsistent with it. All of the duties, therefore, imposed 
by the act of 1832, or any other law, and all the rules and regulations 
provided for their collection, remain in full force, unless they are in- 
consistent with the act in question. 

The point to be determined then is, whether, after the 30th of June, 
1842, the collection of duties imposed by the act of 1832, or by any 
other law as modified by the act of 1833, is inconsistent with the last 
mentioned act. In other words, whether it repeals all previous laws 
imposing duties afier the time above mentioned; and if it does not, 
whether it has failed to provide the necessary rules and regulations to 
enable the proper officers to collect them. 

The Ist section declares that all duties above twenty per cent. ad 
valorem, imposed by the act of 1832, or any previous laws, shall be 
reduced annually, at the rate therein mentioned, until the 31st of De- 
cember, 1841; and that, afier that time, the one-half of the excess 
above twenty per cent. shall be deducted; and from and after the 
30th of June, 1842, the other half shall be deducted. Here the sec- 
tion stops; and so far, therefore, from repealing the whole duties, it 
by necessary implication continues a duty of twenty per cent. afier 
the 30th of June, 1842; for the direction to deduct the excess above 
that sum presupposes that a duty to that amount is imposed and to 
be collected. ‘The language used is equivalent to a positive enact- 
ment, that from and afier the 30:h of June, 1842, the goods therem 
mentioned shall be charged with that duty. 

The 2d section is to the same eflect. For after modifying the 
duties imposed by the act of 1832, in regard to the articles men- 
tioned in that section, it declares that these duties shall be liable to 
the same deductions as are prescribed in the Ist section—that is to 
say, the excess over twenty per cent. remaining on the 30th of June, 
1842, is to be deducted; and consequently very clearly implying 
that twenty per cent. is to be charged and collected after that period. 

The 3d section provides that the duties imposed by existing laws, 
as modified by that act, shall remain and continue to be collec ted 
until the 30th of June, i842 ; that afier that time, all duties shall be 
collected in ready money ; and that such duties shall be laid as are 
necessary to an economical administration of the government, and 
shall be assessed upon the value of the goods at the port where they 
are entered, ‘‘ under such regulations as may be prescribed by law.” 
The latter words of this section relate merely to the regulations 
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by which he. pes Ss were to he colina after the 1 time specified, 
and that part of the controversy will be hereafier considered. ‘The 
points to which our atiention is now directed is, whether, under this 
and the preceding acts of Congress, any duties continue to be im- 
posed ; in other words, wheiher they were not all repealed by this 
act afier the 30th of June, 1842. Certainly the provision that they 
shall be paid in cash, and assessed upon ihe home valuation, is no 
repeal. Can the provision, that such duties should be laid, after the 
time above mentioned, as were necessary to an economical adminis- 
tration of the government, be construed to repeal all the duties ex- 
isting at that time? We "think not. ‘The court are not authorized 
to decide upon the amount of revenue necessary to an economical 
administration of the government. It is a quesiion for the legisla- 
ture. And the provision in this clause of the section addresses itself 
to future legislative bodies, and not to the tribunals and officers 
whose duty it is to carry into execution the laws of Congress, And 
we should hardly be justified, by any rule for the judic ial interpreta- 
tion of statutes, in pronouncing terms like these to be an implied 
repeal of all duties afier the time specified, when that construction 
would make the law inconsistent with itself, by repealing, in the 3d 
section, the duties it had continued in force in the Ist and 2d. On 
the contrary, the true judicial inference would rather scem to be, 
that it was supposed, at the time of the passage of the act, that the 
modified duties remaining imposed on the 30th of June, 1842, might 
produce the proper amount of revenue to be levied with a view to 
the economical administration of the government; but leaving it to 
Congress, when the time arrived, to alter and modily them in the 
manner and for the purposes specitied in this act. 

The 4th section merely provides that certain enumerated articles 
shall be admitted to entry free from duty from December 31st, 1833, 
until the 30th of June, 1842, and therefore contains nothing that can 
influence the decision ‘of the court. 

The 5th section declares certain articles free after the 30th of June, 
1842, and then provides, that all imports on which the Ist section 
operates, and all articles, which were at the time of the passage of 
the law admitted to entry free from duty, or paying a less rate of 
duty than twenty per cent. ad valorem, before the 30ih day of June, 
1842, may be admitted to entry subject to such duty, not excee ding 
twenty per cent. as shall be provided for by law; and this section, 
as well as the 3d, has been much relied on in opposition to the 
duty claimed by the government. But is it not like the clause in 
the 3d, of which we have already spoken, the language of com- 
promise and agreement, and addressed to those who should be 
afterwards called upon to legislate on the subject, rather than to the 
administrative tribunals and officers of the country? It reserves to 
Congress the right to reduce the duties continued by the 1st section 
below twenty per cent.; to impose duties on free articles, and to 
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raise duties S 1 whi h were below twenty per cent. up to that amount. 
Yet nobody could have supposed that Congress would not have the 
power to do all this, if it thought proper to exercise if, without any 
reservation of this dese ription. "The clause obviously was not intro- 
duced to reserve power, but with a view to the manner in which it 
should afierwards be exercised. As a mere question of power, Con- 
gress undoubtedly had authority, after the 30th June, 1842, as well 
as before, to impose any duties ti saw fit upon the articles referred to, 
or upoa any other imports. And it cannot be supposed that the 
Congress of 1833 intended to restrict, by force of law, the rights of 
a iuture Congress. Yet if we lose signt of the compromise charac- 
ter of the act, and treat ii as an ordinary act of legislation, we should 
be bound to say, from the language used, that the Congress of 1833 
supposed that the modiications of the revenue made by them could 
not be altered by a subsequent legislature, unless the right to do so 
Was neue reserved. No one would think of placing such a 
construction upon the section in question; and the difheulty is 
removed when we look at it in what we doubt not is its true light, 
and regard it as a comproinise of conflicting opmions, which it 
was belicved would be alierwards respected, when it had thus been 
solemnly set forth in a law. In this view of the subject, it is not 
repugnant to the Ist and 2d seciions, and leaves the duties retained 
by them in full foree afier the 50ih of June, 1842, until they should 
be altered by subsequent legislation. 

The Gih and last section, the conte ats of which have been already 
stated, still more clearly marks the character of the aet; and upon a 
view of the whole law, the court are of opinion ihat the duties which 
were in force on the “first of July, 1542, continued in force, until 
they were afterwards changed by act of Congress. 

This brings us to the remaining inquiry, whether, after the 30th 
of June, 1842, there were any regulations in foree, by which the 
officers of the revenue were authorized to colicct the duties which 
had not been repealed by the act of 1833; and this question may be 
disposed of in a few words, as it rests alioge:her upon the 3d sec- 
tion, the material paris of which have been already stated. 

Before the passage of the act of 1833, there were certainly regu- 
lations prescribed by law, abundantly sufie ient for the collection of 
the revenue. ‘The clause at the close of the 3d section, which 
directs that afier the time so ofien referred to, the duties shall be 
assessed upon the value at the port where the goods are entered, 
* under such regulations as may be prescribed by law,” can scarce- 
ly be considered as an implied repeal of all previous regulations ; 
for it does not confine the regulations spoken of to such as might 
afterwards be enacted, but uses the ordinary legislative language 
appropriate to the subject, which naturally and evidently embraces 
all regulations lawfully existing at the time the home duties went 
into operation, whether made » before or afterwards. They can, by 
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no just rule of construction, be held to repeal pre-existing ones, 
nor to require any new legislation upon the subject, unless it 
should turn out that those already in force were insufficient for the 
purpose. 

But it has been urged that this clause, taken in connection with 
the new rule of home valuation, then for the first time established, 
and to which they refer, shows that new regulations were contem- 
plated, inasmuch as the existing legislation upon that subject had 
been directed altogether to the value at the place of export. ‘This 
argument would undoubtedly be enuded to great weight, if the sub- 
sisting rules and regulations could not be applied to this new mode 
of assessing the duiies. But if the regulations already in force were 
applicable to this new state of things, there is no-reason for con- 
cluding that there was any intention to repeal them, even alihough 
it should appear that they had been framed with a view to the 
foreign value, and should be found more difficult of execution, and 
less satisfactory in the result, when applied to the value at the port 
of entry. 

The most important regulations in relation to this part of the case 
are contained in the 7th, 8ih and 9th sections of the act of July 14th, 
1832. It is true, that these regulations point to the value of the 
goods at the place of export ; and many of the powers pi articularly 
conferred on the appraisers would not assist them in ascertaining the 

value at the place of import, and could not be used for that purpose. 
But the substantial and manifest object of these regulations is to en- 
able the proper officers to deiermine the amount, upon which the 
rate of impost fixed by law is chargeable ; and if the place, with re- 
ference to which the valuation is to be made, is changed, it does 
not by any means follow, that the powers before given to the officers, 
and the duties imposed upon them, are not siill to be exercised and 
performed so far as they are applicable to the new state of things. 
The object and intention of the valuation is still ihe same. It is to 
execute the law, and to assess and collect the duty prescribed. 
Thus, for example, the 7th section of the act of 1532 declares, 
among other things, that it shall be the duty of the appraisers, and 
of every person acting as such, by all reasonable w ays or means in 
his power, to ascertain, estimate, and appraise the true and actual 
value of the goods, at the time purchased and the place from which 
they were imported. ‘The place of valuation is afterwards changed 
by the act of 1833, and the duty imposed according to the value at 
the home port. It would be a most unreasonable interpretation of 
the law, to say, that the appraisers must still go through the ceremony 
of estims ting ‘the 1 value at the foreign port; or, that ihe mere change 
of place repealed the authori iy to value at all. In both cases the only 
object of the appraisement is to ascertain the sum upon which the 
duty is to be calculated; and the value of the goods at the foreign 
port, or at the home port, is of no importance to the public except in 
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so far as it fixes the sum upon which the collector is to levy the rate 
of duty directed by law. 

The 9th section makes it the duty of the secretary of the Treasury, 
under the direction of the President, from time to time to establish 
such rules and regulations, not ine ‘onsistent with the laws of the 
United States, as the President shall think proper, to secure a just, 
faithful, and impariial appraisal of all goods, wares, and merchan- 
dises, as aforesaid imported into the United States, and just and 
proper entries of such actual value thereof, and of the square yards, 
parcels, or other quantities, as the case may require, and of such 
actual value of every of them ; and it is made the duty of the secre- 
tary of the ‘Treasury to report all such rules and regulations, with the 
reasons therefor, to the next session of Congress. It is very clear 
that any regulations within the authority thus given, are regulations 
prescribed by law. And although this scction, as well as the others 
before mentioned, undoubtedly contemplated the value at the foreign 
port, yet when the valuation is transterred to a home port, it was still 
the duty of the secretary of the Treasury to frame rules and regula- 
tions to ascertain the value upon which the law directed that the 
duty should be assessed. For this is the only ebject of the appraise- 
ment, and the only purpose for which rules and regulations are to be 
framed. 

Indeed, when it is evident that under the act of 1833 certain 
duties, as therein modified, were continued afier the 30th of June, 
184: 2, it would scarcely consist with judicial duty, to give an over- 
technical construction to doubtful words, which would make the 
legislature inconsistent with liself, by imposing a duty on goods im- 
porte d, and at the same time repealing all laws by whic h that duty 
could be collected. For it cannot be supposed that Congress, in 
one and ihe same Jaw, could so have intended ; and such an inten- 
tion ought not to be implied, unless it Was apparent from unequivocal 
language. We think that there are no words in the act of 1833, 
from which such a design can fairly be inferred. 

It appears from the case stated, that the goods in question were 
subject to a duty of twenty per cent. under the Ist section of the 
last mentioned act; and that the duties in this case were assessed 
accordingly upon the value of the goods at the port at which they 
entered, as ascertained and appraised under the rules and regulations 
establishe d by the s secretary of f the ‘Treasury under the direction of 
the President. In the opinion of the court, they were lawfully as- 
sessed and collected, and the judgment of the C ircuit Court is there- 
fore affirmed. 

We forbear to express an opinion upon the cons‘ruction of the act 
of 1839, which was argued in this case, because it is understood 
that other cases are standing for argument, in which that question 
alone is involved ; and it is proper to give the pardes an opportunity 
of being heard before the poit is decided. 
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Mr. Seale ‘e McLEAN. 

The decision of this case turns upon the construction of the act of 
1833, and as I differ from the opinion of a majority of the judges, I 
will state, in a few words, my views upon the subject. 

The Ist section of the act provides, that ten per cent. on the ex- 
isting duties shall be deducted annually, until the duties shall be re- 
duced to twenty per cent. 

The 3d section declares, “that until the 30th day of June, 1842, 
the duties imposed by existing laws, as modified by this act, shall 
remain and continue to be collected. And from and aiier the day 
last aforesaid, all duties upon imports shall be collected in ready 
money; and all credits now allowed by law, in the payment of 
duties, shall be, and are hereby abolished ; and such duties shall be 
laid, for the purpose of raising such revenue as may be necessary to 
an economical administration of the government; and irom and after 
the day last aforesaid, the duties required to be paid by law on goods, 
wares, and merchandise, shall be assessed upon the value thereof, at 
the port where the same shall be entered, under such regulations as 
may be provided by law.” 

The above sections can scarcely be misapprehended by any one. 
The Ist section reduces existing duties, in a time and manner stated, 
to twenty per cent. And the 3d section provides, ‘ that until the 
30th of June, 1842, the duties inposed by existing laws, as modified 
by that act, shall remain and continue to be collected. Now the in- 
ference is irresistible, that afier the above date, the duties shall not 
be collected under those laws. And this is shown conclusively by 
the Sth section, which provides, that all imports on which the Ist 
section of the aet may operate, and all articles then admitted to entry 
free from duty, or paying a less rate of duty than twenty per centum, 
ad valorem, be vt the said 30h day of June, 1842, fiom and afie 
that day, may be admitted to entry subject to such duty, not exe Me 
ing twenty per centum, ad valorem, as shall be provided by law.” 

Now, these are not terms of compromise, but of enactment. After 
the day specified, the law declares, that the dutics shall not exceed 
twenty per cent. This, like all other laws, was liable to be re- 
pealed, expressly or by implication. But it is law, until so repealed. 
The duties are not to exceed twenty per cent., but that does not 
establish them at twenty per cent. 

The 6th section of the act repeals all laws inconsistent with it. 
The twenty per cent. duties, by this act, were to be continued only to 
the 30th of July, 1842. After that, by the same act, the duties were 
not to exceed twenty per cent. — Here is no repugnancy in the 
law, because the one provision is to cease at ihe seme time that the 
other begins to operate. It is impossible that both enactments can 
be in force at the same time. ‘They are inconsistent with cach other. 
The one provision fixes a definite amount of duties, the other an in- 
definite amount. Not to exceed twenty per ceni., is not twenty 
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per cent. ‘To give effect to this provision, future legislation was 
necessary. But, is it the less binding on that account? Can it be 
disregarded on the ground that it was a mere matter of compromise? 
It has the form and solemnity of law, and it shows, that the act im- 
posing duties expired on the 30th of July, 1842. 

‘That this was the view of Congress, is manifest from the fact, that 
in due time they passed an act regulating the duties, to take efiect 
from the above date, which did not receive the signature of the ex- 
ecutive. But this is no reason why we, by construction, should con- 
tinue in force a law which Congress had repealed. After the above 
date, such duties were to be imposed ‘as shall be provided by law.” 
Now, this language cannot be mistaken; and it is inconsistent with 
the idea, that the law imposing duties prior to that date, should, after 
it, continue in foree. Such a construction is unwarranted by the 3d 
section and the whole tenour of the act. 

It is not for this court to determine, whether Congress, in this re- 
spect, acted wisely or unwisely; whether their motive was to com- 
promise great and conflicting interests or not; but what have they 
declared to be law? It would be a restriction on the legislative 
power, hitherto unknown, to say, that Congress cannot repeal a law, 
unless they substitute another law in its place. 

If the duty law in force prior to the 30th of July, 1842, be incon- 
sistent with the provisions of the act under consideration, then the 
prior law is repealed. And it is no answer to this to say, that the 
prior law, in its modified form, is in force by virtue of the act of 
1833. The plain and unequivocal enactments of that act repudiate 
such an inference. In its modified form, the prior law, by that act, 
expired in 1842. And after that, a new enactment, in my judgment, 
was essential, not only to continue duties upon foreign merchandise, 
but also to give effect to all the important provisions of the act of 
1833. 

The 3d section, after July, 1842, abolishes all credits for duties, 
and requires them ‘to be paid in ready money ;”’ and it further pro- 
vides, ‘that duties shall be laid for the raising of such revenue as 
may be necessary to an economical administration of the government ;” 
and that the duties ‘required to be paid by law,” ‘shall be assessed 
upon the value of the goods at the port where the same shall be en- 
tered, under such regulations as may be preseribed by law.” 

Now, every one of these provisions was adopted with reference to 
its taking effect from, and after the 30th of July, 1842. ‘They all 
belong to the same class. The credit for duties was to be then 
abolished, and prompt payment required. From and after that day, 
duties were to be laid to meet the expenditure of an economical ad- 
ministration of the government. And after that day, ‘ihe duties 
required io be paid by law,”’ were to be assessed on the value of the 
goods at the port of entry; and this assessment is required to be 
made, ‘“‘under such regulations as may be presenbed by law.” 
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These provisions cannot, by any known rule of construction, be 
made to refer to laws or regulations existing at the time of their 
enactment. ‘They all refer to the future: to future laws, and regu- 
lations prescribed by those laws. 

The existing laws made no provision to carry into effect the 
changes in the system, introduced by the act of 1833. Appraisers 
were appointed under former acts, but there was no law or regula- 
tion as to the home valuation. ‘This was a most important matter, 
under the new system. And itis perceived, from the explicit provi- 
sion of the act of 1833, that Congress did not intend to leave an 
arrangement of so much importance to the discretion of the secre- 
tary of the Treasury or of the President. ‘They declare, that the 
duties shall be assessed, ‘under such regulations as may be pre- 
scribed by law.”? This is not to be met by argument. It is matter 
of law. 

No one can doubt, that laws in relation to duties, not inconsistent 
with the act of 1833, may be considered in giving a construciton to 
that act. But Lam yet to learn, that such laws, by any construction, 
can suspend or modify the positive enactments of the act of 1833. 
Such a power belongs not to the executive nor the judiciary, but to 
Congress. 





James Barry, PLarstirr in ERRor, v. Hamimton R. Gamnre. 


Under the act of 1815, a New Madrid certificate could be located upon lands 
before they were offered at public sale under a proclamation of the President, 
or even surveyed by the public surveyor. 

The act of 1822 recognised locations of this kind, although they disregarded 
the sectional lines by which the surveys were afterwards made. 

Under the acts of 1805, 1806, and 1807, it was necessary to file the evidences 
of an incomplete claim under French or Spanish authority, which bore date 
anterior to the Ist of October, 1800, as well as those which were dated sub- 
sequent to that day; and in case of neglect, the bar provided in the acts 
applied to both classes. 

A title resting on a permit to settle and warrant of survey, dated before the Ist 
of October, 1800, without any settlement or survey having been made, was 
an incomplete title and within these acts. 

And although the acts of 1824 and 1828 removed the bar as it respected the United 
States, yet, having excepted such lands as had been sold or otherwise dis- 
posed of by the United States, and saved the rights or title of adverse claim- 
ants, these acts protected a New Madrid claim which had been iocated whilst 
the bar continued. 


Tus case was brought up from the Supreme Court of Missouri, 
by a writ of error issued under the 25th section of the Judiciary act 
of 1789. 

It was an ejectment brought by Gamble, the defendant in error, 
against Barry, to recover possession of a tract of land in St. Louis 
county, Missouri. 
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The question was one of title. Gamble, the plaintiff below, 
claimed under a grant issued to Baptiste Lafleur in conformity with 
the New Madrid act passed in 1815, and Barry, under the title of 
Mackay, which was before the Supreme Court of the United States 
in 1836, and is reported in 10 Peters, 340. In the court below the 

arties entered an agreement upon record, in the following words: 
—‘‘It is agreed that the title of the plaintiff (Gamble) to the land in 
the declaration mentioned, is the title under the patent issued to 
Baptiste Lafleur, or his legal representatives, and that the title of the 
defendant (Barry) is the title under the confirmation to the legal 
representatives of James Mackay ; and if it shall be adjudged that 
the patent is a better title than the confirmation, then the plaintiff 
shall recover the land in the declaration mentioned ; and if the con- 
firmation shall be adjudged the better title, then the defendant shall 
have judgment.” 

On the 13th of September, 1799, Mackay presented the following 
petition : 

“To Charles Dehault Delassus, lieutenant-colonel attached to the 


first regiment of Louisiana, and commander-in-chief of Upper 
Louisiana. 


‘James Mackay, commandant of St. Andre, of Missouri, being 
established at the said village of St. Andre, on the bank of the Mis- 
sourl, but having the intention of establishing a habitation in the 
neighbourhood of Mr. Papin, between St. Louis and the river Des 
Peres, he prays you to grant him, in entire property, 800 arpents of 
land, in superfices, bounded on the south by land of Mr. Papin and 
Madame (widow) Chouteau ; on the east by the lands of the com- 
mon field of Kiercereau, l’Anglois Taillon, and others, at the Great 
Marais ; on the west by James McDaniel; and on the north and 
northeast by the land of Mr. Chouteau and the domain of the king. 
Knowing the zeal and fidelity of the suppliant in the service, he 
hopes this grace of your justice. James Mackay. 

* St. Louis, 13th September, 1799.” 


On the next day, the following order was issued. 

“St. Louis, of Illinois, 14th Sept. 1799. 

‘“¢ The surveyor, Don Antonio Soulard, will put the interested party 
in possession of the tract of land which he solicits by his memorial ; 
which having done, he shall form a plat, delivering it to this party, 
and a certificate, in order that it may serve to obtain the concession 
and title in form from the senior intendant-general of these provinces, 
to whom, by order of his majesty, belongs particularly the distribut- 
ing and granting of every class of vacant lands. 

““Cyartes Denautt Dexassus.” 


In January, 1800, a grant was made to Chouteau for the land 


referred to in the preceding papers. This circumstance is com- 
Vor. Ill.—5 
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mented upon by the Supreme Court of the United States in the deci- 
sion upon Mac ‘kay’ s case, 10 Peters, 341. 

On the 2d of March, 1805, Congress passed an act “ for ascer- 
taining and adjusting the titles and claims to land within the territory 
of Orleans and the disirict of Louisiana,” the general purport of 
which was to recognise all existing complete grants. It provided 
for the appointment of three persons who should examine, and de- 
cide on, all claims submitied to them and report the result to the 
secretary of the ‘Treasury, who was directed to communicate it to 
Congress. It further provided that all papers relating to claims 
should be delivered to the register or recorder, on or before the Ist 
of March, 1806, for the purpose of being recorded, and declared 
that, with regard to Incomplete titles, any person who should neglect 
to deliver notice of his claim, or to cause the written evidence of it 
to be recorded, should lose his right, and his claim should for ever 
thereafler be barred. 

On the 21st of April, 1806, Congress passed an act supplementary 
to the above, the 3d section of which extended the time for filing writ- 
ten evidences of claims to the 1st of January, 1807. It further enacted 
that “the rights of such persons as should neglect so doing, within 
the time then limited, should be barred, and the evidences of their 
claims never after admitted as evidence.” 

Neither the concession or claim of Mackay was presented to, or 
filed with the recorder or board of commissioners, under either of 
these acts. 

On the 17th of February, 1815, Congress passed an act declaring 
that any person or persons owning lands i in the county of New Mad- 
rid, in ‘the Missouri territory, W ith the extent the said county had on 
the 10th day of November, 1812, and whose lands had been mate- 
rially injured by earthquakes, should be and they were thereby au- 
thorized to locate the like quantity of land on any of the public lands 
of said territory, the sale of which was authorize vl by law. 

On the 30th of November, 1815, a certificate was issued to La- 
fleur, by the United States ree order, Frederick Bates, authorizing 
him to locate 640 acres on any of the public land of the territory ot 
Missouri, the sale of which was authorized by law. 

On the 7th of July, 1817, Theodore Hunt filed a notice of loca- 
tion under said certificate, with the surveyor-general. 

In the fall of 1817, (as it appeared upon the trial from the deposi- 
tion of Joseph C. Brown, deputy surveyor of the United States,) the 
district embracing the land in quesiion was surveyed under the au- 
thority of the United States, but the survey was not closed until the 
spring of 1818. The impression of the witness was, that the return 
of the surveyor was made to the general land-oflice in 1820. 

In April, "1818, the surv ey of “Hunt? s location was made by the 
said Brown, who placed it in township No. 45 north, range No. 6 
and 7 east. It called to begin at the north-east corner of Papin’s 
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survey, and ran round several courses and distances, disregarding 
the cardinal points, in a square form, and calling for the lines of 
other tracts as boundaries. 

On the 26th of April, 1822, Congress passed an act, directing 
‘that the locations heretofore made of warrants issued under the act 
of the 15th of February, 1815, (the New Madrid law,) if made in 
pursuance of the provisions of that act in other respects, shall be 
perfected into grants, in like manner as if they had conformed to the 
sectional or quarter r sectional lines of the public surveys.” The se- 
cond section directed that those who located such warrants thereafter 
should conform to the sectional and quarter sectional lines of the 
public surveys, as nearly as the quantities would admit. 

On the 13th of June, 1823, the President of the United States 
issued a proclamation, directing the public lands in township No. 45 
norih, range No. 6 and 7 east, (amongst other lands,) to be sold on 
the third Monday of the ensuing November. ‘These ranges included 
the land in controversy. 

On the 20th of May, 1824, Congress passed an act ‘enabling 
the claimants to lands within the limits of the state of Missoun and 
territory of Arkansas to institute proceedings to try the validity of 
their claims.”” It allowed any persons claiming lands under old con- 
cessions or surveys, under certain circumstances, re present a petition 
to the District Court of the state of Missouri, which court was au- 
thorized to give a decree in the matter, reviewable, if need be, by 
the Supreme Court of the United States. The 5th section provided 
that a claim not brought before the District Court in two years, or 
not prosecuted to final judgment in three years, should be for ever 
barred both at law and in equity. ‘The elev onth section enacted, 
“that if in any case it should so happen that the lands, teneme nts, 
or hereditaments, decreed to any claimant under the provisions of 
this act, shall have been sold by the United States, or otherwise dis- 
posed of, or if the same shall not have been heretofore located, in 
each and every such case it shall and may be lawful for the party in- 
terested to enter, alter the same shall have been offered at publie 
sale, the like quantity of lands, in parcels conformable to sectional 
divisions and subdivisions, in any land-office in the state of Mis- 
souri,”? &e. &e. ; 

On the 26th of May, 1826, an act was passed, continuing the 
above act in force for two years. 

On the 13th of June, 1827, a patent was issued to Lafleur, and 
his legal representatives, for the land included in the New Madrid’ 
certificate, location, and survey. 

On the 24th of May, 1828, another act of Congress was passed, 
by which the act of 1824 was continued in force, for the purpose of 
filing petiions, until the 26th d: ty of May, 1829, and for the purpose 
of adjudicating upon the claims until the 26th day of May, 1830. 

On the 25th of May, 1829, Isabella Mackay, widow, and the chil- 
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dren and heirs of James Mackay, deceased, filed their petition in the 
District Court of Missouri, praying for the confirmation of eight hun- 
dred arpents of land, referring to the petition of Mackay, the conces- 
sion and order, above set forth, as the foundation of the claim. 

In February, 1830, the District Court decided against the claim. 

In January, 1831, the heirs of Mackay filed a petition in the Su- 
preme Court of the United States, stating that, by the act of 1824, 
they were allowed a year from the rendition of the decree to appeal 
from it, that the District Court of Missouri was closed on the 26th of 
May, 1830, and praying to be allowed the benefit of an appeal. 
The prayer was granted, and the cause came on for hearing in 1836. 
The decision is reported, as before stated, in 10 Peters, 240, by which 
the decree of the District Court was reversed. 

In 1837, Gamble, claiming title under Lafleur, brought an eject- 
ment in the Circuit Court of the state of Missouri, for the county of 
St. Louis, against Barry. ‘The venue was changed to the county of 
St. Charles, and afierwards to the county of Lincoln, where it was 
tried, and on the 2d of September, 1840, the jury found a verdict 
for the plaintiff. 

In the mean time, to wit, on the 31st of March, 1840, Mackay’s 
representatives had obtained a patent from the United States for the 
land in controversy. 

During the trial of the cause, the plaintiff asked the court to give 
to the jury the following instructions: 

‘¢'That the title to the premises, in the declaration mentioned, under 
the patent to Baptiste Lafleur, or his legal representatives, is a better 
title in law than the title under the confirmation to the legal repre- 
sentatives of James Mackay, deceased; and, therefore, the plaintiff in 
this case is entitled, under the agreement of the parties, to recover the 
possession of the land in the declaration mentioned ;” which instruction 
was given by the court, and excepted to by the counsel of the de- 
fendant. 

The defendant, by his counsel, then asked the court to give the 
following instructions: 

*¢'That, inasmuch as the confirmation and patent given in evidence 
by the defendant show the legal estate in the premises to be vested 
in the widow and heirs of Mackay; and, inasmuch as the plaintiff 
has not shown any title under said Mackay, or his representatives, 
the defendant is entitled to a verdict ;’? which instructions the court 
refused to give, and the defendant excepted to such refusal. 

The case was carried to the Supreme Court of the state of Mis- 
souri, which, in September, 1842, affirmed the judgment of the court 
below; and, to review that opinion, a writ of error brought the case 
before the Supreme Court of the United States. 


The cause was submitted upon printed arguments, by Lawless for 
the plaintiff in error, and Spaulding for the defendant in error. 
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These arguments occupy nearly fifty pages in print, and the Reporter 
regrets that his limits will not permit their insertion, in eztenso. 


Lawless argued that the power of the government of the United 
States, after the cession of Louisiana, was not as great over incom- 
plete titles to land as that of the King of Spain; and although it 
might be true that the latter possessed the power of recalling the 
title and granting the Jand to another person, yet the government of 
the United States was controlled by the treaty of cession, by the law 
of nations, and by the Constitution and laws of the United States. 
The question presented to the officers of the United States was not 
whether the King of Spain could have arbitrarily annulled the grant 
to Mackay, but whether, at the date of the treaty, it was not entitled, 
under the laws and usages of the Spanish government, to be consum- 
mated and clothed with the forms of a complete title. He then pro- 
ceeded thus: 

‘But it was not merely complete titles that constituted property, 
and proof of property, in land, under the French and Spanish 
government in Louisiana. Those grants and orders of survey, made 
by the lieutenant-governor of Upper Louisiana, of which the Supreme 
Court of Missouri speaks with such contempt, constituted property, 
and imparted a right of property, just as much as a complete title 
could do. ‘This has been specifically laid down as law by the 
Supreme Court of the United States. In every case, on appeal from 
the United States District Court of Missouri, under the act of 1824, 
in which the decree of that court was reversed, and the claim con- 
firmed, the Supreme Court of the United States based their confirm- 
ation on the ground that such a title created property, and, as such, 
was protected by the treaty. In the case of Delassus v. 'The United 
States, and in this very case of Mackay’s Widow and Heirs v. The 
United States, Chief Justice Marshall, who delivered the opinion of 
the court, on this head is unambiguous and peremptory. ‘ In De- 
lassus’ case,’ says the chief justice, ‘the language of the treaty 
excludes every idea of interfering with property—of transferring 
lands which had been severed from the royal domain.’? In Mackay’s 
case, the chief justice reiterates this doctrine ; indeed, not only the 
reasoned opinion of the Supreme Court of the United States in this 
case, as reported in 9 Peters, treats the grant to Mackay as having 
constituted property, and a title to the land described in it at the 
date of the treaty, but the formal decree of the court, as the same is 
set out on the present transcript, exhibits this ground of confirmation. 
The court, on turning to this decree, as spread on the transcript, 
will find these words: ‘It is further ordered, adjudged, and de- 
creed, that the title of the petitioners to the land described in this 
petition to the District Court is valid by the laws and treaty afore- 
said, and the same is hereby confirmed as therein described, and 
that the surveyor of the public lands in Missouri be, and is hereby, 
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die cte od to survey ry the quantity of land claimed 1 in 1 the place described 
in the petition and grant, or concession.’ 

“It is manifest, from the terms of this formal decree, that the 
Supreme Court of the United States took a very different view of 
the original title of Mackay from that which the Supreme Court of 
Missouri has presented. It is difficult to conceive how the Supreme 
Court of Missouri, with those opmions and the decree in favour of 
Mackay before them, could have attributed to the grant to Mackay 
such an unsubstantial and shadowy characier, as not only to be 
liable to be annulled by the order of an absolute king, but by the 
arbitrary fiat of an intendant-general at New Orleans ; and it is still 
more difficult to conceive how, with the treaty before ‘the ‘m, and the 
decree of the Supreme Cowt based upon that treaty, they could 
have come to the conclusion that Mac ‘kay had no property in the 
land described in his petition and concession at the date of the treaty. 

“It is submitted, therefore, that the Supreme Court of Missouri, 
when they treat the grant to Mackay, and his tile under it to the 
land which it describes, as a something which Congress might, or 
might not, as it best pleased them, annul or acknowledge, do not 
sufliciently respect the decisions of this high court, or do not under- 
stand them. 

** We have already observed, that whatever might have been the 
power of the Spanish king over the grant to Mackay, previous to its 
being perfected into a complete title at New Orleans, the treaty of 
cession, and transfer of the province of Louisiana, for ever protected 
the grantee from its arbitrary exercise, and that no power was im- 
parted to Congress, other than that of confirming the grant if the 
treaty protected it, and which power has had its final action. 

* But we must deny, with all due respect to the Supreme Court of 
Missouri, that, previous to the treaty of cession, the grant to Mackay, 
and his right and title to the land described in that grant, were so 
entirely at the mercy of the government, be that governme nt Spanish 
or French, as the opinion of the Supre me Court would intimate. 

“The established fact, that Mackay’s grant created a right of pro- 
perty, repels such a doc “rine. It is true, that the King of Spain was, 
in a political sense, and as contradistinguished from constitutional 
sovereigns, an absolute monarch; but it is no less true, that in Spain 
and her colonies the rights of properiy were religiously respected and 
protected. The ‘ Recopilacion,’ the ‘stele partidas’ under Spain ; 
the custom of Paris, under the kings of France, were as protective 
of private rights, as English or American law eo vuld be, and perhaps 
more so. When it is considered, that grants and orders of survey 
in Upper Louisiana were disp osed of and adjudicated upon as pro- 
perty; when the records of that province abundantly — that 
property of this description was sold and transferred difer vives, and 
descended, and became distributable ab indestato, and was the sub- 
ject-matter of last wills and testaments, it would seem to be a neces- 
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sary consequence, that such property was protected by law, and that 
the title to it was not at the mercy either of the King of Spain or the 
First Consul of France, and sill less of ihe intendant-general at New 
Orleans. 

‘In every case (and few can be cited) in which land, previously 
granted by the authorities of Louisiana, has been conceded to a third 
person, it will be found, either that the first grant was forfeited by 
the non-performance of a condition, or that the Jand included in it 
was formally re-united to the royal domain. It will be seen, by re- 
ference to all the concessions and vrants, even those which have been 
consummated by the signature of the governor-general previous to 
1798, or that of the intendant-general and assessor subsequent to 
that year, that, so cautious was the government and careful, in their 
protection of private vested rights, there was uniformly a proviso 
or saving clause in each grant, declaring that it should prejudice 
nobody.” 

Lawless then argued, that Congress had never intended to annul 
the grant to Mackay; that the 4th seciion of the act of 1805, and 
5th section of the act of 1807, did not include it, because they re- 
ferred to, and operated upon, only such grants or incomplete titles 
as bore date subsequent to the Ist of October, 1800, whereas the 
grant to Mackay was in September, 1799. And admitting, for the 
sake of arguinent, that it was aflected by those acts, yet the forfeiture 
was waived by the United States, and his claim placed on a perfect 
level with every other by the acts of 1824, 1826, and 1828. 

With regard to the opposing titles, under the New Madrid loca- 
tion, Mr. Lawless contended, that it was void, because laid upon 
land which was not ‘* public land,” because it belonged to Mackay ; 
or, if it was public land, it was not land ‘the sale of which had 
been authorized by law,” and referred to the opinions of Mr. Wirt 
and Mr. Butler in the ‘ Opinions of the Attorneys-General of the 
United States,” edited by Gilpin, pp. 263, 273, 1199; and then 
proceeded thus :— 

We have endeavoured to demonstrate, that the very first element, 
the subject-matter itself, of Lafleur’s location was wanting ; that the 
land covered by his location was not public land, and never has 
been since the date of the grant of it to James Mackay, in 1799. 

As to the second requisite, that the location should be made on 
land, the sale of which was authorized by law, the question presents 
itself, by what law? ‘The only law that regulated, at that time, 
the sale of public land, was the act of February 15th, 1811, (2 Story’s 
Laws, p. 1178.) 

By the 10th section of that act, the President of the United States 
is authorized to direct such of the public lands as shall have been 
surveyed to be offered for sale, with the exception, 

1. Of section No. 16 in each township ; 

2. Of a tract reserved for the support of a seminary of learning ; 
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3. Of all salt springs, lead mines, and lands contiguous thereto ; 

4. Of all tracts of land, the claim to which has been filed in due 
time, and according to law presented to the recorder, for the pur- 
pose of being investigated by the commissioners appointed for ascer- 
taining the right of persons claiming lands in the territory of Louisi- 
ana: (by the act of Congress, June 4th, 1812, styled, under the 
new organization, the ‘Territory of Missouri.) 

It must be conceded, that, under this 10th section of the act of 
1811, the President had no authority to direct that any land should 
be offered for sale, until after the survey thereof. 

The object of this inhibition was, manifestly, that the system of 
surveys should be fully established, and the sales and entries in the 
land-offices should conform to the sectional divisions and subdivi- 
sions. 

It is no less manifest, that another object in thus restricting the 
power of the President was, to ascertain the precise location of the 
salt springs and lead mines in the territory of Missouri, and the 
quantity of land contiguous thereto, and which, for the working of 
those mines, ought to be reserved from public sale. 

It is equally clear, that a respect for vested rights, and for the 
treaty of cession, dictated the reservation of lands included in claims 
filed, under the requirements of the acts of Congress, in the office of 
the United States recorder. 

Now, it really seems difficult to comprehend on what principle a 
New Madrid locator could treat as land authorized to be sold, and 
as public land, that very land which the President of the United 
States was forbidden so to treat. 

The counsel for the plaintiff in error respectfully contends, (with 
all deference to the Supreme Court of Missouri,) that the exceptions 
and reservations, and conditions as to surveys in the 10th section of 
the act of 1811, are, and were, very good and wise provisions, and 
that a location, such as that under Baptiste Lafleur, being made in 
total disregard and violation of those enactments, is not an irregular- 
ity merely, but an absolute nullity. 

The effort by the Supreme Court of Missouri to cure the original 
defects of the location by the operation of the act of 1822, has been 
already commented on, and the fallacy of the reasoning, it is hoped, 
established. That act certainly did not cure the defect of a location 
on a salt spring, or a lead mine, or a sixteenth section, still less upon 
private property. 

It may be that the act of 1822 was concocted and intended to ef- 
fect such impolitic and iniquitous results, but, fortunately, the terms 
of that act do not justify such an application of its provisions, and 
certainly the intention of those who applied for and obtained its pas- 
sage is entitled to no consideration. 

A proclamation by the President of the United States was not is- 
sued till 1823, and of course no sale of lands till that year took 
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place in Missin. The surveys were not returned till 1822. Tt 
was impossible that the President could have known what lands he 
should direct to be sold until those surveys were returned and ex- 
amined, and approved at Washington city. 

It was under the 3d section of the act of 17th of F ebruary, 1818, 
that the President directed the lands in the disirict of St. Louis to be 
offered for sale. ‘That law did not, in any respect, affect the excep- 
tions and reservations in the 10th section of the act of 1811. The 
3d section of the above act of 1818 provides, that whenever a land- 
office shall have been established in any of the ‘districts for the 
land-office” created by the Ist section, the President shall be author- 
ized to direct so much of the lands, lying in such district as shall 
have been surveyed according to law, to be offered for sale, with 
the same reservations and exceptions, and on the same terms and 
conditions, in every respect, as was provided by the 10th section of 
the act of 1511. 

Thus, it may not only be contended, that, notwithstanding the act 
of 1811, the President was not empowered to direct a sale until after 
the passage of the act of 1818, which created the maenaney of sale, 
and poritoned out Missouri into “land districts.’ 

There was no Jaw for the sale of the land in the St. Raithe district 
at all in force at the date of the location by Hunt, under Lafleur, to 
wit, on the 17th of July, 1817. ‘There was, at that time, in exist- 
ence, neither a St. Louis land district, nor a Si. Louis land-oflice, 
nor, as has been shown, any public survey made according to law. 
The land in Missouri (at least in that region of it in which Mackay’s 
grant is located) was, on the 17th of July, 1817, in the same state 
as on the date of the last private survey made under the Spanish 
and American governments respectively. 

How, then, can it be suceesstully argued, that a location thus pre- 
mature—thus, not only not authorized, but in direct violation of two 
acts of Congress, was only an “irregularity 2 ” The case of Lind- 
say and others v. Lessee of Miller, 6 Peters, 672, and the case 
of Jackson v. Clark and others, 1 Peters, 628, have, it is sub- 
mitted, no bearing or analogy to the case now before this court. 
In those cases the question arose on a survey, Which was mani- 
festly only irregular from the want of certam technical formali- 
ties. The surveys, when made, were made on land which lawfully 

could have been surveyed. The surveys were not absolutely void, 
and the Supreme Court of the United States therefore decided that 
the act of 1807 protected them, and that no location of a Virginia 
military warrant under that act could lawfully be made upon land 
which had pre viously been so surveye dd. 

If there had been a law specifically prohibiting such surveys, or if 
they had been made on land not by law susceptible of such surveys, 
no doubt they would have been void, and the Virginia military war- 
rant would have been well laid upon ‘them. 
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It may ‘be obsert ved, also, that those surv eys, , though irregular, 
were made officially, and were based on a substantial legal right i in 
the person for whom they were made; whereas the New Madrid 
location in the present case was, as has been shown, an ex parte pri- 
vate act of an interested individual, who had no other colour of 
claim to the land, and was entirely at his own risk. If such a loca- 
tion be declared valid, the locator must necessarily have exercised, 
in his own ease, a high judicial funetion, namely, the construction of 
an act of Congress, and not only that, but the functions of a jury of 
twelve men on a question of fact, and of a witness to prove the fact. 

Ist. The “locator” construed the words in the act of 1815, 
‘*public land, the sale of which is authorized by law,” to mean land 
which, though not at the date of his location authorized, as public 
land, to be sold, might, thereafier, by possibility, be ‘authorized to 
be sold.” 

2d. The locator assumed the fact, that land which his location 
called for was “‘ public land.” 

3d. ‘The locator assumed the fact, that the land located by him 
contained neither salt spring nor lead mine, nor was “contiguous” 
to a salt spring or lead mine. 

Ath. The locator assumed the fact, that when the public surveys 
should be made, the land would certainly not include, or interfere 
with, the sixteenth section. 

5th. That it would not interfere with seminary land. 

6th. That his location would cover no land included in a Spanish 
or French grant, or order of survey. 

This would have been a portentous power, indeed, to vest even 
in the New Madrid sufferer; how much more productive of injustice 
and spoliation, if imparted to a New Madrid speculator! 

The counsel for the plaintiff in error, therefore, in conclusion, 
submits— 

1st. That the title to the specific land in dispute is protected by 
the treaty of cession, and could only be affected or divested by judi- 
cial action; 

2d. That the title of James Mackay and his heirs has been con- 
firmed by the Supreme Court, because of its original validity, and its 
being protected and suarantied by the treaty of cession ; 

3d. That previous ‘to the confirmation of the grant to Mackay, the 
land included in it has never been re-annexed to the royal domain, or 
to the public land of the United States; 

Ath. That the location by Hunt and Lafleur, on the 17th July, 
1817, was not merely “irregular,” but was absolut ely void. 

5th. That Congress has not given, nor could give, by any retro- 
active law, validity as against : a vested right to a location void ab 
initio ; 

6th. That the acts of Congress of 2d March, 1805, section 4, and 
of March 3d, 1807, section 5, have no operation on the grant to 
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Mackay, inasmuch as this grant bears date previous to the 1st Octo- 
ber, 1500; 

7th. ‘That, even if the acts of 1805 and 1807 bore on the grant to 
James Mackay, the acts of Congress of 1824, and the acts in amend- 
ment and continuation of that, have remitted Mackay and his heirs to 
all their original right and tile; 

Sih. That the patent, given in evidence by the defendant in error, 
having been shown to be based on a void location, is itself void at law 
and in equity ; 

9h. That the patent having been issued in the year 1827, and 
pending the protective action of the law of 1824, as respects French 
and Spanish claimants and grantees, the patentee and his assigns are 
bound to that act as by a lis pendens ; 

10th. ‘That the protest filed in the office of the surveyor-general at 
St. Louis, by the agent of the widow and heirs of James Mackay, 
being three years betore the date of the patent under Lalleur, is no- 
tice to Lafleur and his legal representatives of the claim and grant of 
Mackay ; 

llih. That the confirmation, by the Supreme Court, of the grant 
to James Mackay, and the patent im pursuance of that decree, which 
has been issued to the confirmees, constitute a full and conclusive 
proof of tile to the land in dispute, and therefore ought to prevail 
against the location under Latleur, and the patent issued and based 
upon it; and 

12th. That the judgment and opinion of the Supreme Court of 
Missouri, being against a right and tile protected by treaty, and spe- 
cially set up and claimed under a treaty and a decree of the Supreme 
Court of the United States, ought to be reversed. 





Spaulding, for the defendant in error, stated the case, commented 
on the nature ef an incomplete title, with the power of the govern- 
ment over it, and proceeded thus :— 

The position, then, which I assume in relation to the title set up 
by the plaintiff in error is, that under the operation of different acts 
of Congress, the negligence of Mackay, the holder, has extinguished 
the claim. Applying the provisions of these acts of Congress to the 
title set up by the plaintiff in error, it is manifest that Mackay’s 
claim was barred, by his own negligence, when the title of Lafleur 
Was initiated, and up to the time it was completed by the patent. 

The Ist section of the act of 1895, (2 Story’s Laws United States, 
966,) provides for the confirmation of incomplete utles bearing date 
prior to the Ist of October, 1800; the 2d section makes grants to 
settlers who had made improvements by permission of the Spanish 
officers ; the 4th section authorizes those who held land by complete 
titles, and requires every person who clained land, either by the Ist 
section of the act, under an order of survey, dated prior to October, 
1800, or under the 2d section, by a settlement under permission of 
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ae Spanish officers, or by any inc ncomple te title dated arom quent to 
the Isi day of October, 1800, to file, before the Ist day of March, 
1806, with the recorder, a notice in writing, stating the nature and 
extent of his claim, together with a plat of the tract claimed ; and 
further required that he should, on or before that day, deliver to the 
said recorder, for the purpose of being recorded, every grant, order 
of survey, deed, conveyance, or other written evidence of his claim : 
then, by the proviso to this section, a failure to give the notice, or 
to record the evidence of tile, is made a bar to the claim, and the 
documents which should have been recorded are never to be 
received in evidence against a grant from the Uniied States. 

The 4th section of the act of 1807, (2 Story’s Laws United States, 
1060,) extends the jurisdiction of the commissioners to all claims to 
land in their district, where the claim is made by a person who was 
an inhabitant of Louisiana, &c., and au:horizes the commissioners 
to decide according to the laws and established usages and customs 
of the French and Spanish governments, upon all such claims. 
This section extends the time for filing notices of the claims, and 
written evidences of claims, to the Ist "da “y of July, 1808, and de- 
clares that the rights of suc h. persons as shall neglect to do so within 
the time limited by the act, shall, so far as they are derived from or 
founded upon any act of Con: oress, ever after be barred, and become 
void, and the evidences of their ¢ laims shall never after be admitted 
as evidence in any court of law or equicy whatever. 

This last seetion extends the jurisdiction to all descriptions of 
claims, and gives the utmost latitude to the commissioners in seeking 
the rule by which the claims are to be confirmed, while, at the same 
time, it is just as imperative as the former law, in requiring the 
exhibition of the claim and the recording of the written evidence of 
title. So, the Tih section of the act of 13th June, 1512, (2 Story’s 
Laws, 1260,) coniains provisions which have the saine eficet upon 
claims and evidences of title not filed and recorded belore the Ist 
of December of that year, declaring that the evidence of the claims 
shall never be admitted against any grant from the United States. 

This court has fully considered ‘these acts in the case of Strother 
v. Lucas, 12 Peters, 448, and, remarking generally upon their 
provisions, the court says—* C ongress, well aware of the state of 
the country and villages, wisely and justly went to the extent per- 
haps of their powers, in providing for the sceurity of private rights, 
by directing all claimants to file their claims before a hoard espe- 
cially appointed to adjust and seitle all conflicting claims to lands. 
They had in view another imporiant object, to ascertain what be- 
Jonged to the United States, so that sales could be safely made, the 
country settled in peace, and dormant titles not be permitted either 
to disturb ancient possessions, or to give to their holders the valuable 
improvements made by purchasers, or the sites of cities which had 
been built up by their enterprise. Accordingly, we find that, by 
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various acts, the time of filing such claims is limited, afier which 
they are Jockin void, as far as they depend on any act of Con- 
gress, and shall not be received in evidence in any court, against 
any person claiming by a grant from the United States. 

"These are laws analovous to acts of limitation for recording 
deeds, or giving eflect to the awards of commissioners, for settling 
claims to land under the laws of the states; the time and manner 
of their operation, and the exceptions to them, depend on the 
sound discretion of the legislature, according to the nature of 
the tiles, the situation of the country, and the emergency which 

calls for their enaciment. Reasons of sound policy have led to the 
general adoption of laws of both descriptions, and their validity 
cannot be questioned. Cases may occur where the provisions of a 
law may be such as to call for the interposition of the courts, but 
these under consideration do not. ‘They have been uniformly ap- 
proved by this court, and ought to be considered as settled rules of 
decision, in all cases to which they apply 

"The court, then, in applying these ~~“ s to a title as old as 1787, 
at page 454, says—* We inust, then, take the defendant as one 
holding the premises in contr: al sy 5% a grant from the United 
States, and, as their grantee, entitle | to all the protection of the 
Jaws appropriate to the case.””?— The plaintill, therefore, is brought 
within the two provisions of the laws; that by Madame Chancellier 
not having filed her claim within the time limited by law, she could 
not set up any claim, under any act of Congress, or be permitted to 
give any evidence thereof in any court, against a person having a 
erant from the United Siates, under the confirmation of the com- 
missioners and the act of 1812.” 

In the case now before the court, we have an exemplification of 
the very evils which the Court, in the case of Sirother v. Lucas, 
considered these acis of Congress designed to prevent. We have 
aman pr inting out a portion of unoccupied waste land, as public 
land, liable to be appropria‘ed by the leea‘ion of a New Madrid 
certificate ; and afer it has been ‘so appropriated and patented by 
the government, we have a claim set up, by the heirs of that man, 
under a dormant title, which had been held back, notwit istanding 
the imperative provisions of these acts of Congress, and stating, on 
the face of their petition, that it had never been presente: { to any of 
the tribunals established for the investigation of such tides. 

Wad the claim of Mackay been exhibited and recorded as the acts 
of Congress required, then the 10th seedioa of the ae! of 3d March, 
1811, (2 Siory, 1290,) would have expr sssly reserved the land from 
sale, until the final action of Coneress upon the claim, and a person 
attempting to appropriate it, by the location of a New Madrid cer- 
tificate, would have acted with notice that such clatin exisied ; but, 
as it was not so recorded, there was no evilence upon any land- 
record of the country that such claim exisied ; and the land now 
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claimed appeared to every person who could have access to these 
records, to be vacant public land, subject to any disposition which 
could lawfully be made of any part of the public domain. 

(Spaulding then proceeded to comment upon the acts of 1824 and 
1828, and particularly upon those clauses which saved the rights of 
adverse parties; after which he took up the title of Lafleur under 
the New Madrid grant, and argued thus:) 

The plaintiff in error, having given in evidence a notice or appli- 
cation made by ‘Theodore Hunt, for the location of the certificate of 
Lafleur upon the land in question, dated in July, 1817, and a sur- 
vey made by a deputy surveyor in April, 1818, with the proclama- 
tion of the President tor the sale of the land in the township, to take 
place in October, 1825, objects to the title of the defendant in error, 
on the following qpenemnr—iet, That, at the time of the location, 
the land was not public land; 2d, ‘That, if it was public land, the 
sale of it was not authorized by law, and therefore it was not subject 
to location. 

The first objection of the plaintiff in error, that, at the time of the 
location, the land located was not public land, subject to be located, 
is based upon the assumption that it was Mackay’s land, and in- 
volves the consideration of the argument made against the title of 
Mackay. If, by the operation of the different acts of Congress, 
Mackay’s negligenc e had barred his claim, and shut out his evidence 
of title from the consideration of courts of justice, the land was in 
every sense public land, subject to such disposition as the govern- 
ment might think proper to make of it. ‘To say it was still his land, 
as against the government and the grantees of the government, is to 
assert that his title remained valid, notwithstanding enactments which 
annulled it, on account of his negle ct to comply w ith the re quirements 
of law. It is unnecessary further to pursue the answer to this objec- 
tion of the plaintiff in error. 

The second objection, upon which most stress is laid, is, that at 
the time of the location, this land was not of the description liable to 
location—that is, land the sale of which was authorized by law. 

It may be of importance to determine, if we can, from the evidence 
in this case, when the location was made. 

The plaintiff in error has fallen into the mistake of supposing that 
the notice or application for the location, made in July, 1817, is the 
location itself. ‘This error might have been avoided by an examina- 
tion of the decision made by this court in Bagnell and others v. Bro- 
derick, 13 Peters, 436. In that case, the court held, that this notice 
or application forms no part of the title, and is not part of the evi- 
dence on which the general land-ofhce acted, but the patent issued 
on the plat and certificate of the surveyor, returned to the recorder’s 
office, and which was by him reporied to the general land-oflice. 
Again, the court says: —‘*‘'The only evidence of the location recog- 
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nised by the government as an appropriation, was the plat and certi- 
ficate of the surveyor.”” 

As the notice or application is not the location, we next look to 
the survey spread on the record: this is dated in April, 1818, as the 
time when the deputy surveyor of the United States made the survey 
on the ground, but when this survey was returned to the office of the 
surveyor-general, or when it was approved in that office, does not 
appear, and especially it does not anywhere appear on the record 
when the surveyor-general returned to the recorder of land-titles the 
plat with the notice, designating the tract located, as required by the 
2d section of the act, nor when the recorder issued the patent certi- 
ficate under the 3d section. 

In this state of the evidence, it cannot be known whether the sur- 
vey made by the deputy surveyor, although dated in April, 1818, 
was returned, or, if returned, was approved in the office of the sur- 
veyor-general, at any time anterior to the proclamation by the Presi- 
dent for the sale of the land in the township. 

It appears, by inspection of the survey given in evidence, that it 
was made after the public surveys had established the townships, &c., 
as it describes the land as situated in two townships. The question, 
therefore, which the plaintiff in error has attempted to raise, is not 
presented by the record. But it is not my purpose to avoid the dis- 
cussion of the question, if we can really get it into a tangible form. 

The question, if I have understood the argument made in behalf 
of the plaintiff in error, is, whether the patent issued to Lafleur is not 
void, because the survey was made for him at a time when the sale 
of the land was not authorized by law? 

If we turn again to the language of the act, we find that the words 
upon which most stress is laid—‘‘the sale of which is authorized by 
law’’—are used as descriptive of the land to be located, and have no 
reference to time. If there were, then, classes of lands which, by law, 
were reserved from sale so that no officer of the government could, 
without a violation of law, attempt to sell them, and there were other 
public lands in relation to which the executive of the United States 
was already intrusted, by law, with the power to direct the survey 
and sale, so that no farther authority was needed, we have the key to 
the right understanding of the words employed in the act of 1815. 

The act of 3d March, 1811, 2 Story, 1197, is that which directs 
the sale of the public lands, and makes the reservations from sale. It 
is upon this act, and upon those which establish land-offices in dif- 
ferent parts of Missouri, and refer to this for the direction of the dif- 
ferent offices, that the sales of land in Missouri have taken place. 

The 8th section of this act empowers the President to direct the 
surveyor-general to cause the public lands in the territory of Louisiana 
to be surveyed. 

The 10th section empowers the President to direct the land, when 
surveyed, to be offered for sale, and prescribes the duties of the dif- 
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ferent ellen, whesin he Presiden hes designated the days of sale. 
This section reserves from sale—Ist, section number 16 in each town- 
ship; 2d, a tract for the support ofa seminary of learning; 3d, salt 
springs and lead mines, and lands contiguous thereto; 4th, by the 
proviso to the section, ‘no tract shall be offered for sale, the claim to 
Which has been in due time, and according to law, presented to the 
recorder of land-titles in the district of Louisiana, and filed in his of- 
fice, for the purpose of being invesiigated by the commissioners ap- 
pointed for ascertaining the rights of persons claiming lands in the 
territory of Louisiana.’ ‘This seciion authorizes the sale of the mass 
of public land, and forbids the sale ef particular descriptions of land: 
we have, then, the division of the land into the two classes—those 
the sale of which is authorized, and those the sale of which is not 
authorized; and the act of 1815 authorizes locations to be made on 
lands of one class, and not on lands of the other. 

This construction is further sustained by the designation of land, 
subject to the location, in the present tense: “the sale of which is 
authorized by law.” In 1815, when this law was passed, a very 
large portion of the land in the territory of Missourt had not been 
surveyed, so that if the intention of Congress was to make a survey 
of the public lands a pre-requisite to legal locations, by the use of 
these words, then, as it was evidently designed to give a range for 
these locations as extensive as the territory, the language employed, 
instead of being ‘the sale of which is authorized by law,’ would 
have been, the sale of which is or hereatier shall be authorized by 
law. 

As the act speaks of the authority then existing by law for the sale 
of the public land, it evidently excludes the idea that the sale was 
only authorized when the President had issued his proclamation for 
the sale: for at that time the President had never issued any procla- 
mation for any sale in the territory of Missouri. 

The other interpretation of these words will, as I believe, be con- 
sidered as expressing the meaning of Congress; that is, that they re- 
fer to the two classes of land, one of which was then authorized by 
law to be sold, and the other was expressly, by law, reserved from 
sale. 

[ am aware that great reliance has been placed on the official 
opinions of Mr. Wirt, when he was attorney-general, given in rela- 
tion to these locations, and also upon the opinion of Mr. Butle ‘T, given 
upon this very claim of Mackay, after its confirmation, and upon the 
opposing claim. These were, certainly, gentlemen eminent in the 
profession, whose opinions are entitled to high consideration, but 
still they are not conclusive authority. 

I have but a single remark to make upon Mr. Butler’s opinion, 
and that is, that he is totally mistaken as to a cardinal fact in the 
case. He assumes that Mac tkay’s s claim was filed and recorded ac- 
cording to law, so that the land was expressly reserved from sale by 
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the 10th section of the act of 1811, and that therefore it was not 
subject to location. Now, if Mr. Butler had read the petition on 
which the confirmation was procured, he would have seen it there 
stated, that the claim had never been filed nor recorded according to 
law, and that, therefore, the land was not only by law public land, 
but ‘that it was not, and never had been, reserved from sale. 

On the opinion of Mr. Wirt, I have to remark, that he appears to 
have fallen into the mistake of supposing, that the notice or applica- 
tion of the party for a location was the location itself, and to have 
directed his arguments chiefly against that instrument. It is true, 
that Mr. Wirt argues against surveys made under New Madrid cer- 
tificates which did not conform to the lines of the public surveys ; 
but it is to be observed, that this conformity to the public surveys is 
nowhere required in the law which regulates these locations; and 
although it may be very convenient, and be very consistent with the 
general purposes of the government, in maintaining regular subdivi- 
sions of the public lands, it is nowhere required as necessary to the 
validity of a location. 

The effect produced by the opinions of Mr. Wirt was the passage 
of the act of 26th April, 1822, 3 Story, 1841, which directed, that 
locations made under these certificates, if made in pursuance of the 
provisions of the act of 1815 in other respects, should be perfected 
into grants, in like manner as if they had conformed to the sectional 
or quarter-seciional lines of the public surveys, and the sales of the 
fractions made by such locations should be as valid against the 
United States as if the fractions had been made by rivers or other 
natural obstructions. 

The great argument of Mr. Wirt against the locations which were 
made before the public surveys was, that they would not conform to 
the legal subdivision of the public lands, when they should be sur- 
veyed, and thus contanien would be introduced into the system. 
Now, this act of 1822 takes the location as made, and the confusion 
as existing; and directs the issuing of patents, notwithstanding this 
want of conformity to the lines of sections. 

Yet it is argued, that because this act ratifies the locations which 
do not conform to the public surveys, only when they are, in other 
respects, in pursuance of the act of 1815, the objection still is to be 

made, that they were made on land which was not surveyed, and 
the sale of which was consequently not authorized by law. 

This is only coming back again to the discussion of what lands 
were authorized to be sold; which, I think I have shown, was all 
not reserved from sale. It is ‘beyond dispute that the land in contro- 

versy was not reserved from sale. 

But what is the real extent of the objection we are considering? 
It is this: applications were made to locate portions of the public 
lands before the public surveys; locations have been so made, and 
they do not conform to the sectional lines, when they have been 
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afierwards run. The act of Congress declares that this shall be no 
objection to the locations, yet it is agreed now, that although the act 
has waived all objection to the result produced, it still retains the 
objection to the cause which produced it; so that, substantially, the 
act has accomplished nothing, and the United States, although they 
have sold the surrounding fractions, and have waived all objection 
to the want of conformity in the location to sectional lines, and have 
patented the land as located, may still, in all cases where the appli- 
cations were made before the public surveys, come in and claim 
the land; or, that an intruder or trespasser on the land which the 
government has thus patented, may show that the application for the 
location of the land was thus made before the public surveys, and 
set up the pretence that the patent is void. 

This case would present some most remarkable features, if such 
an objection could prevail. 

Here is an application for the location of a tract of land, bounded 
on three sides by known Spanish surveys, and to run to a point in 
the line of another Spanish survey. The only new line to be run is 
that on one side, which is necessary to fix the quantity. A survey 
is made under that application calling for the townships and ranges, 
which shows that the survey was not made before the United States 
surveys. A patent is issued by the government, and in a suit 
brought by a purchaser under that patent it is objected, not that the 
land was reserved from sale—not that location could have been dif- 
ferently made if the government surveys had been a thousand times 
run—not that it does not conform to boundaries which would have 
fixed its limits whenever it might have been made, (seeing that it is 
bounded on three sides by established Spanish surveys,) but that the 
application was made prior to the public surveys, therefore the appli- 
cation was void, and the survey was void, and the location was void, 
and the patent was void, and but for Mackay’s confirmation, the land 
would be mere vacant, unappropriated land; and though an owner 
of part of the land, under the Lafleur patent, has been more than 
twenty years in possession under the title of Lafleur, he has all the 
time been a mere trespasser! 

The cases in which the validity of patents have been examined in 
suits at law, are too familiar to the court to need any extended re- 
mark from the counsel. From the case of Polk’s Lessee v. Wendell, 
to the present time. the principles upon which patents have been ad- 
judged void, have been where the state has not had title to the land 
granted; where the officer had no authority to issue it; where the 
land has been appropriated by a species of title which could not by 
law appropriate it; where the patent has issued against some express 
prohibition of law, or for land reserved from the disposition of it at- 
tempted by the patent. The patent to Lafleur is within neither of 
these classes. ‘The whole of the objections now made to it would 
be answered to the satisfaction of the plaintiff in error, if the deputy 
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surveyor in 1823 had run around the same lines which were run in 
1818, and then had sat down and made precisely the same plat, and 
the same field-notes. And how is it known that he did not? ‘The 
purchaser under Lafleur gave no evidence about a survey. ‘The sur- 
vey of 1818 was given in evidence to impeach the patent; the pa- 
tent itself implies that all was done which was necessary to its being 
regularly issued. 

I really feel that I would be trifling with the court to make a more 
extended argument in the case. 

The propositions I maintain are the following :— 

1. That upon this record the Mackay title commences, as against 
the defendant in error, with the confirmation, as no document is 
shown anterior to that confirmation; and the confirmation does not, 
as against the defendant in error, establish the existence of any prior 
claim. 

2. That if the existence of a genuine Spanish order of survey 
should be assumed, as against the defendant in error, all claim under 
it was barred by the acts of Congress. é; 

3. That if the existence of such order of survey should be as- 
sumed, whether the claim under it were barred or not, the confirma- 
tion of the claim is, by the act under which it was obtained, express- 
ly postponed to the Lafleur title. 

4, That the patent of Lafleur is the better legal title, unless there 
is some defect that renders the patent void. 

5. That the Lafleur tide is above exception, regular, and ef- 
fectual. 


Mr. Justice CATRON delivered the opinion of the court. 


The first question in order is, whether the patent to Lafleur is a 
valid title as agaist the United States, when standing alone. 

By the certificate of the recorder of land-tilles at St. Louis, Lafleur 
was entitled to 640 acres of land in compensation for lands of his 
injured by the earthquake in New Madrid county. On this, the 
survey of April, 1815, is founded. Its return by the surveyor, with 
a notice of location, to the office of the recorder, was the first appro- 
priation of the land; and not the notice to the surveyor-general’s 
office requesting the survey to be made, as this court held in Bag- 
nell v. Broderick, 13 Peters, 450. 

Township 45, in which the land granted to Lafleur lies, was laid 
off into sections in 1817, and 1818; and we suppose before the 
survey for Lafleur was made, as his patent, and the survey on 
which the patent is founded both refer to the township by number 
as including the land. When the return of the township survey was 
made to the surveyor-general’s office does not distinctly appear, 
although it is probable it was afier Lafleur’s location had been made 
with the recorder. 

The location was in irregular form, and altogether disregarded the 
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section lines, and ordinary modes of entry under the laws of the 
United States. ‘This circumstance lies at the bottom of the contro- 
versy. The general land-otlice at Washingion refused to issue a 
pate nt on New Madrid locations thus surveyed. ‘The secre tary of 
the ‘Treasury on the llth of May, 1520, and again on the 19th of 
June, 1820, called on the attorney-general for his opinion on the 
validity of such locations, (2 Land-Laws and Opinions, 9, 10,) this 
officer replied— That the authority given is, to make these loca- 
tions on any of the public lands of the terrttory, the sale of which is 
authorized by law; but the sale is not authorized by law until the 
sectional lines are run, and consequent ly all locations previously 
made by these sufferers are unauthorized.’ 

To cure this detect, the act of 1822 was passed, which provides, 
that locations made before that time, under the act of 1815, if made 
in pursuance of the act in other respects, should be perfected into 
grants in like manner as it they had contormed to the sectional and 
quarter-sectional lines of the public surveys ; and that the fractions 
previously created by such locations should be deemed legal frae- 
tions, sub ject to sale: But that after the passing g of the act, (26th 
April, 1822,) no location of a a w Madrid claim should be permit- 
ted that did not contorn n to the sectional and quarier-sectional lines. 
‘The opinion of the aitorney-gene nei appears to have be “en favours le 
to locations in conformity to th > public surveys actually made, before 
their return; until returned si ver, and receives ¥ at the SUIVEVOr- 
general’s office, they could not be recognised as legal public SUIVEYS: 
and in this sense Congress obviously acted on the opinion, and 
course of the general land-office, in pursuance ot it. 

The principal dithculties siandit g in the way of issuiz ng patents, 
seem to have been the following: There were New Mad rid loca tions 
made on lands not then s irveyed ; locations made afier the lands 
had been surveyed, but before the surveys were returned ; and loca- 
tions made on lands surveyed, and the surveys returned; in each 
case, disregardful of the section lines. But all of them were on 
lands that had been surve ved, and the > Surve VS dul V return ed and 


sanctioned, when the act of 1822 was pi assed. On this state of facts 
Congress acted. No dis tinction was made amone the aa 
all fract ions creat ed by prior locations, in exisiing public surveys, 
were dex 1 le ral and oe ai ct to sale: the fractions proauc ed, 
} } PORE Ree ee Oe +} : 17 
pan not be eal une SS Ine iOCca IONS pre aucing them Were equally 


So? In this ré spect, there i re, Su h Jo Ca il hs Were binding on the 
United States from tl e di te ¢ t 9 icT. I: is insisted, h WeEVET, that 
until section No. 45 had been cffered for sale by the preclamation of 
the President, no entry could be made on it by a New Madrid war- 
rant; and in this respect Laileur’s location was void before, and not 
cured by , the act ot 1822, but eXpre ssiv except d: 1 At Congress on ily 
acted on one defect, that of disregarding the sectional lines,and exclud- 


ed all others. Tomnehi lip No. 45 was first advertised for ame in 1823. 
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In addition to what has been said in answer to the argument, it 
may be remarked, that the New Madrid suiferers were preferred 
claimants ; like others having a legal preference, they had a right to 
buy, so soon as the officers of the government had by law the power 
to sell; and sales could be made founded on public surveys. It 
could not have been intended by Congress that the sufferer should 
surrender his injured claim, get ‘his warrant from the recorder, and 
then be compelled to wait until afier the public sale, which might 
sweep all the lands out of which he could obtain a new home. And 
so the act of 1815 was construed and acted on at the general land- 
office. No objection seems to have been made there on the ground 
that these claims had been entered on lands not previously offered 
for sale at auction; as the President might, or might not order the 
sale. We think this plainly inferrible from the following order. 
On the 9ih of April, 1818, an act was passed limiting applications 
to the recorder, for New Madrid warrants of survey, to the 1st of 
January, 1819. The commissioner of the land-office here, wrote to 
the recorder at St. Louis, enclosing a copy of the act, a "few days 
after it was passed, saying: 

“ This act authorizes the reception of claims to the 1st of January 
next ; but as several public sales will take place previous to that day, 
you must not issue any patent certificates to those claimants after the 
commencement of such sales, unless the claimant produces a certifi- 
cate from the register of the land-office to show that the land has not 
been sold. Should you issue any patent certificate to those claim- 
ants previous to the public sales, you will furnish the register of the 
land-oflice for the district in which the lands lie with a list of the 
tracts for which you have issued patent certificates, that he may 
reserve them from sale.” 

The 3d section of the act of 1815 makes it the duty of the recorder 
to deliver to the claimant a certificate stating the circumstances of the 
case; that is, that the claim had been allowed, surveyed, and record- 
ed in due form, and that he was entitled to a patent for the tract de- 
signated: this was to be filed with the recorder if satisfactory to the 
claimant. Then the recorder was bound to issue the ‘ patent certi- 
ficate,”? above spoken of, in favour of the party, which, being trans- 
mitted to the commissioner of the general land-oflice, entitled the 
claimant to a patent from the United Siates. 

By the foregoing instructions, patent certificates, previous to the 
public sales, were contemplated as duc to claimants for lands entered 
but not previously offered for sale; and we cannot doubt did exist 
in large numbers. They, of course, were sanctioned at the land- 

office. Nor is the consideration of this question presented to this 
court for the first time. Pettier’s claim, in the ease of Stoddard v. 
Chambers, 2 How. R. 317, was like this in all its features except 
one. It had been located on the same land covered by Bell’s con- 
cession made by the Spanish government, which had been filed and 
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recorded in 1808, but not recommended for confirmation by the com- 
missioners at St. Louis, for want of cecupation and cultivation. By 
the act of 1811, until ‘the decision of Congress was had, the land 
covered by the Spanish claim could not be offered for sale, and this 
restriction was continued. Pettier’s New Madrid location was made 
in 1818, on the land reserved from sale in favour of Bell’s conces- 
sion, and this court held the New Madrid location, and the patent 
founded on it, void, because the sale of the land ‘ was not authorized | 
by law,” and the title of Pettier in violation of the act of 1815. But 
the court says:—‘* Had the entry been made or the patent issued 
afier the 20th of May, 1829, when the reservation ceased, and be- 
fore it was revived by the act of 1832 , the title of the defendant 
could not be contested.” 

For the reasons assigned, the court was of opinion Pettier’s claim 
would have been valid, had Stoddard’s not been interposed. It also 
lies in township No. 45. So our opinion is, that Lafleur’s claim was 
rendered valid by the act of 1822, unless it can be overthrown by 
the interposition of Mac kay’s. 

2. This raises the inquiry into its validity in opposition to Lafleur’s. 
That, standing alone, Mackay’s was valid against the United States, 
is in "efiect decide d by this court in Pollard v. Kibbe, 14 Peters, 
355, and Pollard v. Files, 2 How. 601, and is free from doubt. 

Lafleur’s location was made in 1818, and his patent issued in 
1827. Mackay’s claim was first filed for adjudication before the 
District Court (U. S.) of Missouri in 1829. Up to this date it had 
stood as an incomplete claim, requiring confirmation by this govern- 
ment before the title could pass from the United States; to accom- 
plish which a decree in its favour was sought in the District Court, 
and finally obtained here on appeal; in conformity to which a patent 
was obtained. 

As the proceeding under the act of 1824 was ex parte, Lafleur 
was not bound by it any further than the legislation of Congress af- 
fected his rights; and the question is, how far were they protected, 
as against incomplete titles brought before the Distriet Court. 

By the act of March 2d, 1805, sec. 4, certain French and Spanish 
claimants were directed, on or before the 1st day of March, 1806, to 
deliver to the register of the land-office, or recorder of Jand-titles, 
within whose district the land might lie, every grant, order of survey, 
deed, conveyance, or other written evidence of claim, to be recorded 
in books ke pt for the purpose. ‘¢ And if,” says the act, “such per- 
son shall neglect to deliver such notice in writing of his claim, or 
cause to be recorded such written evidence of the same, all his right, 
so far as the same is derived from the two first sections of this act, 
shall become void, and for ever thereafter be barred; nor shall any 
incomplete grant, warrant, order of survey, deed of conveyance, or 
other written evidence, which shall not be recorded as above di- 
rected, ever after be considered or admitted as evidence, in any 
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court of the United States, against any grant derived from the United 
States.” 

By the act of April 21, 1806, sec. 3, supplemental to the act of 
1805, the time for filing notices of claims and the evidence thereof, 
was extended to the first day of January, 1807: but the rights of 
such persons as shall neglect so doing within the time limited by the 
act, it was declared should be barred, and the evidence of their 
claims never after be admitted as evidence; in the same manner as 
had been provided by the 4th section of the act to which that was a 
supplement. 

By the 5th section of the act of March 3, 1807, further time for 
filing notices and evidences of claims was given till the 1st day of 
July, 1808: But all benefit was cut olf from the claimant, if he 
failed to give notice of his claim, and file his tile papers; so far as 
the acts of Congress operated in giving the title any sanction through 
the agency of commissioners—and ever after the first of July, 1808, 
the claim was barred. 

It is insisted, however, Mackay’s claim is not embraced by the 
act of 1805, and to which the acts of 1806 and 1807 refer. The 
act of 1805 does govern the future legislation, interposing a bar. 
By section 4, French or Spanish grants made and completed before 
the Ist day of October, 1800, might, or might not, be filed; as the 
treaty of 1803 confirmed them, they needed no further aid: But 
complete grants issued after the Ist day of October, 1800—and 
incomplete titles, bearing date afier that time, ‘ shall be filed,” says 
the act. Mackay’s claim is of neither description; it was an incom- 
plete title; being a permit to settle and warrant of survey, without 
any settlement or survey having been made; but dated before the 
Ist of October, 1800. 

The act of 1805, section 4, further provides, that every person 
claiming lands by virtue of the two first sections of that act, should, 
by the Ist day of March, 1806, file his notice of claim, title papers, 
&c., otherwise the claim should be barred. Mackay’s claim “ was 
a duly registered warrant of survey,” within the words of the 1st 
section of the act. ‘That the United States had the power to pass 
such a law we think free from doubt; it being analogous to an 
ordinary act of limitation, as this court held in Strother v. Lucas, 
12 Peters, 448, to which nothing need be added here. 

As to the United States, and all persons claiming under them, 
Mackay’s claim stood barred from the Ist of July, 1808, until the 
passing of the act of May 26, 1824, by which the bar was removed 
so far as the government was concerned. ‘The time for filing claims 
under this act was extended by another passed in 1826, and again 
by that of May 24, 1828, to the 26th day of May, 1829; before the 
expiration of which time Mackay’s claim was filed in the District 
Court (U. 8.) of Missouri, and eventually confirmed in this court on 
appeal: And the question is, did the acts of 1824, and 1828, and 
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the proceeding had under them, affect Lafleur’s title. By the 11th 
section of the act of 1824, it is provided, ‘That if in any case it 
shall so happen, that the lands, tenements, or hereditaments decreed 
to any claimant under the provisions of this act, shall have been sold 
by the United States, or otherwise disposed of, it shall be lawful for 
the party interested to enter the like quantity of lands, in parcels 
conformable to sectional divisions and sub-divisions, in any land- 
office in the state of Missouri.’ 

The act of 1828, to continue in force the act of 1824 for a limited 
time, and to amend the same, declares (in section 2)—* That the 
confirmations had by virtue of said act, and the patents issued 
thereon, shall operate only as a relinquishment of ttle on part of the 
United States, and shall no wise affect the right or tile, either in law 
or equity, of adverse claimants of the same land.” 

The foregoing are the conditions on which the bar was removed ; 
these Congress certainly had right to impose, and thereby give a 
preference to an intervening title acquired during the existence of 
the bar. 

Lafleur was a claimant with a good title in equity, when the act 
of 1824 was passed ; this he well might perfect into a patent, as his 
equity was expressly protected by the act of 1828, and by implica- 
tion in that of 1824, (section 11;) neither the patent or entry was 
affected by the proceedings had on Mae . s claim in the District 
Court of Missouri, and in this court 5 nor by his patent issued pur- 
suant thereto: It follows Lafleur’s is the better title, and that the 
decision of the Supreme Court of Missouri must be affirmed. 


Mr. Justice McKINLEY. 


I dissent from the opinion of the majority of the court, in this 
case, for the following reasons: 

First. According to the act of the 17th of February, 1815, chap. 
198, “persons owning lands in the county of New Madrid, in the 
Saneurt territory, with the extent the said county had on the 10th 
day of November, 1812, and whose lands have been inaterially 
injured by earthquakes, shall be, and they are hereby authorized to 
locate the like quantity of land on any of the public lands of said 
territory, the sale of which is authorized by law.”? The section lines 
of the ‘land had not been run on the 7th of July, 1817, when the 
location on the New Madrid certificate, under which Gamble claims, 
was made. ‘The sale of the land, including this location, was not 
authorized by law, until the year 1823. The Ist section of the act 
of the 26th April, 1822 , chap. 40, could not have legalized the loca- 
tion, because the land was not then subject to sale ; and because 
that section only authorized grants to issue in like manner, as if the 
location had conformed to the sectional or quarter-sectional lines of 
the public surveys, if made in other respects, in pursuance of the act 
of the 17th of February, 1815. Now as the location had not been 
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made in pursuance of that act; and as the 2d section of the act of 
the 26th of April, 1822, declared ‘ That hereafter the holders and 
locators of such warrants shall be bound, in locating them, to con- 
form to the sectional and quarter-sectional ‘lines of the public surveys, 
as nearly as the respective quantities of the warrants will admit, and 
all such warrants shall be located within one year afier the passage 
of this act; in default whereof the same shall be null and void ;’’ 
and as no location and survey were made in conformity with the 2d 
section, the warrant, survey, and patent, are utterly void. See 
Lindsey v. Miller, 6 Peters, 675. 

Secondly. The decree confirming the claim of Mackay’s heirs, by 
the Supreme Court of the United Sti ites, under the treaty, was a ‘full 
and ample admission, that the United States had no right to the land 
covered by that claim. The title which they acquired to this land, 
under the treaty, was, therefore, held by them in trust for Mackay’s 
heirs, or any other person having a better title, under the treaty. 
The decree of confirmation related back to the date of the conces- 
sion, by the Spanish government, to Mackay, and made the title as 
complete as if it had been completed by that government before the 
treaty, notwithstanding the several intervening acis of limitation 
passed by Congress. 

Thirdly. The loc ation, survey, and patent, under which Gamble 
claimed, being void, the 11th section of the act of the 26th of May, 
1824, chap. 173, did not apply to this case. Because, in the lan- 
guage of the section, it did not ‘*so happen that the land” had 
been sold or otherwise disposed of by the United States. There- 
fore, Mackay’s heirs, or those claiming under them, were not au- 
thorized, and much le ‘ss bound to enter other land in lieu of that 
confirmed and granted to them by the decree and patent. 

Mr. Justice Stcry and Mr. Justice Wayne concur in these rea- 
sons. 





James N. anp Levi Dickson, Piarntirrs, v. Wirtt1am H. WIkKINson, 
ADMINISTRATOR OF Joun 'T. WILKINSON, DECEASED. 


There was a judgment against an administrator of assets quando acciderint. 

Upon this judgment a scire fucias was issued, containing an averment that goods, 
chattels, and assets had come to the hands of the defendant. 

Upon. this sire facias there was a judgment by default; execution was issued, 
and returned “nulla bona.” 

A scire facias was then accorded against the administrator to show cause why 
the plaintiffs should not have execution “de Lonis propriis.” 

It was then too late to plead that the averment in the first scire facias did not 
state that assets had come into the hands of the administrator subsequent to 
the judgment quando. 

A judgment by default against an executor or administrator is an admission of 
assets to the extent charged i in the proceeding against him. 


Vou. III.—8 
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Ifa party fail to plead matter in bar to the original action, and judgment pass 
against him, he cannot afterwards plead it in another action founded on that 
judgment; nor in a srire factas. 


A demurrer reaches no further back than the proceedings remain in fieri, or un- 
der the control of the court. 


Tus case came up from the Circuit Court of the United States for 
the middle district of Tennessee, upon a certificate of division in 
opinion between the judges. 

All the facts which are necessary to an understanding of the point 
are stated in the certificate, as follows:— 

The plaintiffs, at September term, 1837, with the defendant’s con- 
sent, had a judgment of assets quando acciderint. On the 2d of 
October, 1838, upon their suggestion of assets come to the defend- 
ant’s hands, a seire facias was accorded them to be made known 
to the defendant to show cause why they should not have execution 
of those assets. ‘This scire facias was issued on the 10th of January, 
1839, and after reciting the judgment quando, it contained the fol- 
lowing, and no other, averment of the coming of assets to the defend- 
ant’s hands:—*‘ And whereas, afterwards, to wit, on the 2d day of 
October, 1838, it was suggested to the said court, on behalf of the 
said plaintiffs, that goods, chattels, and assets had come to the hands 
of the defendant, sufficient to satisfy the said judgment; and it was 
thereupon ordered by said court, that a scire facias issue, and we 
therfeore hereby command you, &c.” This writ was made known 
to the defendant, and the plaintiffs thereupon, by his default, at Sep- 
tember term, 1839, had judgment of execution of the intestate’s 
goods in the defendant’s hands to be administered, if so much, and 
if not, then the costs de bonis proprits. On the 9th of October, 1839, 
execution was issued accordingly, and returned to March rules, 1840, 
nulla bona, except as to the costs, which were levied de bonis propriis. 
A scire facias was now accorded against the defendant to show cause 
why the plaintiffs should not have execution of their demand de bonis 
propriis: and this writ was issued, made known to the defendant, 
and returned to September term, 1840, when he appeared, and 
pleaded to it fully administered, and a special plea, that the insol- 
vency of the intestate’s estate had been suggested to the proper Ten- 
nessee authority, and a bill in equity filed in a state court to admin- 
ister his effects according to the laws of Tennessee. To these pleas 
the plaintiffs demurred, and on the argument of the demurrer, the 
defendant’s counsel, against awarding execution de bonis propriis, 
showed for cause, that the judgment by default upon the first scire 
facias did not establish the fact, that any goods, &c., had come to 
the defendant’s hands since the judgment of assets quando acciderint, 
because the said first scire facias did not aver that goods, &e., had 
come to the defendant’s hands since the said judgment quando, but 
only that those goods had come to his hands, without saying when, 
and a judgment by default only admits such facts as are alleged ; 
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that unless the record showed that assets had come to his hands since 
the said judgment quando, and that such assets had been eloigned 
and wasted, no execution could issue against the defendant to be 
levied de bonis proprtis. And the counsel for the plaintiffs insisted 
that advantage should have been taken of the alleged defect in the 
first scire fuctas at the term to which it was returnable, and returned, 
by plea or demurrer; that the judgment by default was a waiver of 
errors in the process, and so that the said error, if it be one, could 
not be reached by the demurrer aforesaid. 

“¢ And upon said point, whether advantage could be taken of the 
aforesaid defective averment in the first sctre facias, upon the plain- 
tills’ demurrer to the defendant’s pleas to the “second scire fucias, the 
opinions of the judges are opposed. 

*¢ And it is thereupon ordered, that the foregomg statement of facts, 
involving said point, upon which said disagree ment occurs, made 
under the direction of the judges, and at the request of the plaintiffs 
by their attorney, be cert ified to the Supreme Court for their opinion 
upon said point, ‘according to the act of Congress in that case made 
and provided.” 








The case was argued by Mr. Francis Brinley, for the plaintiffs, 
who made the following points:— 


1. The first scire fucias was sufficiently accurate as to form. It 
avers that on the 4th of September, 1837, judgment was rendered 
for the plaintiffs against the assets quando acciderint. It then avers 
that afierwards, on the 2d of October, 1838, (more than a year,) the 
plaintiffs suggested that assets had come into the hands of the defen- 
dant, sufficient to satisfy the judgment. These two facts together 
form the connected proposition, that assets had come into the hands 
of the defendant smce the judgment quando. In the case of Platt v. 
Robins et al., 1 Johns. C. 276, there is no better averment; yet no 
objection was taken to the form. ** Diverse goods and ¢ hattels which 
were of the intestate, to the amount of the damages recovered, had 
come to the hands of the defendants,” is the language in that case. 

If the averment in the first seire facias be imperfect, the objec- 
tion cannot now be taken; it should have been made by plea, when 
that writ was returnable. ‘The general rule is, that if a party do not 
avail himself of the opportunity of pleading matter in bar to the ori- 
ginal action, he cannot afterwards plead it, either "= another action 
founded on it, or in a scire focsas. Cook v. Jones, 2 Cowper, 727; 
Wheatley v. Lane, 1 Saunders, 216, note 8, by W Filliams. 

3. The defendant cannot plead any plea to the second scire facias 
which puts his defence upon the want of assets; for such plea would 
be contrary to what is admitted by his default in the first seire facias. 
The default is an admission of assets. ‘Treil v. Edwards, 6 Modern, 
308; Rock v. Leighton, 1 Salk. 310; Platt v. Robins et al., 1 Johns. 
Ca. 276: Skelton v. Hawling, 1 Wilson, 208; Ruggles et al. v. 
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Sherman, 14 Johns. 446; ‘The Pe ‘ople v. The Judges of Erie Coun- 
ty, 4 Cowen, 446. This last case shows the practice to be to issue 
execution de bonis propriis, whether nulla bona or devastavit be re- 
turned by the sheriff. Iglehart v. Slate, for the use of Mackabin, 
2 Gill & Johns. 235; Grifhth v. Chew, 8 Serg. & Rawle, 17. A 
cognovit actionem, by executor, is an admission of assets. Den v. 
De a 1 Halsted, ‘450. 

. The point raised by the special plea is as to the effect of the 
ost ceedings in insolvency in the local courts. If the proceeding be 
in the nature of a commission of insolvency, then the pendency of such 
commission is no bar to a seire fucias against the administr: itor, in a 
judgment had against him. Hatch v. Eustis, 1 Gall. 160. 











Mr. Justice McKINLEY delivered the opinion of the court. 

This ease is brought before this court upon a certificate of division 
of opinion of the Circuit Court for the middle district of ‘Tennessee. 

The plaintiff’ had judgment against the defendant for $1169 88 
debt, and $110 94 damages. “ And it appearing to the satisfaction 
of the court, by the admission of the plaintitls, that no assets of the 
intestate had come to the hands of the defendant,” it was adjudged, 
that the plaintifis have ‘‘execution to be levied of the goods and 
chattels, and assets, which might thereafier come to the hands of the 
defendant to be administered.”” Upon this judgment a fi. fa. issued 
to be levied of the assets of the testator, which might thereafter come 
to the hands of the defendant to be administered: which fi. Ja. was 
returned by the marshal nulla bona. On the 10th day of January, 
1839, a setre facias issued against the defendant, upon suggestion 
that assets of the intestate, sufficient to satisfy the judgment, had 
come to the hands of the defi ‘ndant. Upon this scire Jucias there 
was judgment against the defendant by default, to be levied of the 
goods and chattels of the intestate, in his hands to be administered. 
A fi. fa. issued upon this judgment, which was also returned nulla 
bona. 

And thereupon another scive facias issued against the defendant to 
have judgment against him de bonis propriis, to which he pleaded, 
first, plene administrav it; secondly, that no assets ever came to his 
hands; and thirdly, that the estate of the intestate was insolvent at 
the time the letters of administration were granted; and that in pur- 
suance of the act of the General Assembly i in such case made and 
provided, he had suggested, to the clerk of the county court, the in- 
solvency of said estate, &e. ‘To these pleas the plaintiffs demur- 
red, and in argument the counsel for the defendant insisted ‘that 
the judgment by default upon the first seive fucias did not establish 
the fact, that any goods, &e., had come to the hands of the defend- 
ant, since the judgment of assets quando acciderint ; because the said 
first seire facias did not aver, that goods, &e., had come to the de- 
fendant’s hands since the said judgment quando; but only, that said 
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goods, &e., had come to his hands, without saying when; and a 
judgment by default only admits such facts as are alleged. ‘That un- 
less the record showed that assets had come to his hands since the 
judgment quando, and that such asseis had been wasted, no execution 
could issue against the defendant to be levied de bonis propriis.”’ 
And the counsel for the plaintiffs insisted “that the alleged defect, 
in the first scire facias, should have been taken advantage of at the 
first term to which it was returnable, by plea or demurrer; that the 
judgment by default was a waiver of errors in the process; and so 
the error, if it be one, could not be reached by the demurrer.” 

** And upon said point, whether advantage could be taken of the 
aforesaid defective averment in the first seire facias, upon the plain- 
tiffs’ demurrer to the defendant’s pleas to the second scire facias, the 
opinions of the judges were opposed.” 

A seire facias is an action to which the defendant may plead any 
legal matter of defence. And in this case the defendant might have 
pleaded the same matter in bar to the first seire factas, which he of- 
fered to plead to the second. Or if he considered the first scire fa- 
cias insufficient in law, he might have demurred to it. Having done 
neither, judgment by default was properly taken against him. And 
it is well setiled, that a judgment by default against an executor, or 
administrator, is an admission of asseis to the extent charged in the 
proceeding against him, whether it be by action on the original judg- 
ment or by scire faucias. Ewing’s Executors v. Peters, 3 Term R. 
685; The People v. The Judges of Erie, 4 Cowen, 446. Fail- 
ing to make the money out of the assets of the intestate, on the first 
scire fucias, the plaintiffs prosecuted the second to have judgment 
against the defendant, to be levied of his own proper goods, &c. To 
this he pleaded the three pleas before mentioned. 

It is a universal rule of law, that if the party fail to plead matter in 
bar to the original action, and judgment pass against him, that he can- 
not afterwards plead it in another action founded on that judgment; 
nor in a seire fucias, (see the authorities above cited.) ‘The demur- 
rer of the plaintiffs to the defendant’s pleas was, therefore, well taken. 
And although either party may, on a demurrer, take advantage of 
any defect or fault in pleading, in the previous proceedings in the 
sult, the demurrer ean reach no further back than the proceedings 
remain in fieri, and under the control of the court. The judgment 
on the first seire fuctas, although ancillary to the original judgment, 
and the foundation of the proceeding on the second sctre fucias, was, 
nevertheless, a final judgment, and, in that count, conclusive upon 
the parties; and opposed an insuperable bar to any plea of either party, 
whether of law or of fact, designed to go beyond it. 

It is the opinion of this court, therefore, that advantage could not 
be taken of any defective averment in the first scire facias, wpon the 
demurrer of the plaintiils to the pleas of the defendant; which is or- 
dered to be certified to said Circuit Court. 
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ors OF THE Bank oF Wasnincron, DEFENDANT IN ERROR. 
Every subsequent security, given for a lean originally usurious, however re- 

mote or often renewed, is void. 

Where there was an application to a bank for a discount upon a note, to be 
secured collaterally, and the party applying drew checks upon the bank 
which were paid before the note was actually discounted; and the bank 
treated the note, when discounted, as having been so on the day of its date 
instead of a subsequent day on which its proceeds were carried to the credit 
of the party, it was held not to be usury. 

The court below was right in refusing an instruction to the jury that, upon 
such evidence, they might presume usury as a fact. 

In cases of a written contract, the question of usury is exclusively for the deci- 
sion of the court. 


Tuts case was brought up by writ of error from the Circuit Court 
of the United States for the District of Columbia, in the county of 
Washington. 

The facts were these. 

On the 30th of January, 1840, Walker, the plaintiff in error, ad- 
dressed the following letter to the bank : 


‘¢ GenTLEMEN :—I am desirous of obtaining a loan of twenty-five 
thousand dollars, to purchase cattle for fulfilling my contract with 
the government, for N. York station, say 2000 barrels, and amount- 
ing to near ly $27,000. 

*¢In security for the above money I’Il assign all my right and title 
to the beef now on hand, say barrelled and salted, and all that I 
may have (reserving a prior right of $3000, already given for Nor- 
folk station) at the warehouse on Bradley’s wharf, to be subject to 
your control. 

“Pll deposit an accepted draft of E. Kane, Esq., navy agent, for 
the payment of my COMREREA for N. Y. station. 

“Vrs resp’y, Jno. WaALKER.”’ 

On the 6th of February, 1840, John Walker executed a promis- 
sory note in favour of Henry Walker or order, for $10,000, payable 
ninety days after date, negotiable and payable at ihe Bank of Wash- 
ington. ‘This note was delivered to the bank under the circum- 
stances stated in the first bill of exceptions. ‘The note upon which 
the suit was brought was a renewal of it, dated on the 9th of May, 
1840, the maturity of the above. 

On the 19th of F ebruary, 1840, the following draft was drawn: 
“Extas Kane, Esq., navy agent, Washington, D. C. 

“ Six :—Please pay to James Adams, Esq., cashier of the Bank of 
Washington, or orde % the sum of ten thousand dollars, out of the 
delivery of navy beef, to be made by me at the navy yard, Brook- 
lyn, New York, ae my coniract, dated 30th September, 1839. 

* And oblige, sir, very respectfully, &e., your ob’t. serv’t. 


“Washington, D. C., February 19, 1840.” Jso, WaLkER, 
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On the face of the aforegoing draft was the following acceptance, 
to wit: 
“« Accepted, to be paid by me, when the bills shall have been 
received and duly approved by the commandant of the navy yard. 
“¢Exias Kane.” 


On the 20th of February, 1840, Walker executed to the bank a 
bill of sale of all the beef which he had then on hand or should put 
up, reciting that he, Walker, stood largely indebted to the bank on 
loans and discounts obtained from it, and was anxious to secure the 
payment of notes that had been drawn or given, or might thereafter 
be drawn or given, &c., &c. 

On the 2d of April, 1840, the following draft was drawn, which 
is referred to in one of the exceptions : 


“ Exvias Kane, Esq., navy agent, Washington, D. C. 

‘¢ Sir :—Please pay to James Adams, Esq., or order, the amount 
due me for delivery of navy beef, to be delivered by me, under my 
contract, at the navy yard, Brooklyn, New York. 

“« And oblige, sir, very respectfully, your ob’t serv’t, 
“ April 2d, 1840. Jno. WALKER.” 


On the face of the above was the following acceptance, to wit: 


** Accepted, to be paid by me, when the bills shall have been 
received and duly approved by the commandant of the navy yard, 
Brooklyn, New York. Exias Kane, Navy Agent.” 


On the 9th of May, 1840, the following note was executed upon 
which the suit was brought: 


* ($10,000. ] City of Washington, May 9, 1840. 

** Thirty days afer date I promise to pay to Henry Walker, or 
order, ten thousand dollars, for value received. Negotiable and 
payable at the Bank of Washington. JNo. WALKER.” 

‘¢ Credit the drawer.” 


It was endorsed by Henry Walker, Lewis Walker, and John 
Walker. 

Not being paid at maturity, suit was brought upon it in May, 
1840, and in 1841 the case came on for trial, when the following 
exceptions were taken, on the part of the defendant. 


[st Bill of Exceptions. 

** At the trial of the above cause, the plaintiffs having given evi- 
dence tending to prove the handwriting of the defendant to the pro- 
missory note declared upon, read it in evidence, and then rested. 

*¢ Whereupon the defendant then gave evidence, tending to show 
that the note dated on the 9th of May, 1840, was given in renewal 
of a previous note dated on the 6th of February, 1840, similarly 
signed and endorsed, payable ninety days after date; which said 
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note, of the 6th of F ebruary, 1840, was discounted by the plaintiffs, 
at the request of the defendant, for his accommodation, as a loan, 
on the 18th February, 1840, but not passed to his credit until the 
22d February, 1840; at which time, last aforesaid, an officer of the 
plaintiffs deducted from the proceeds of said note the interest on 
the same, computed from the date of said note, (the 6th February, 
1840 ») for the period of ninety-four days, and that said note nowhere 
appeared on the books of the pl: uintiffS until the 18th February, 1840; 

that the whole amount credited by plaintiffs to the de fendant, as the 
consideration of said note dated upon the 6th February, 1840, and 
discounted only upon the 18th February, 1840, and pet to 
defendant upon the 22d of same month, was the sum of $9,843 33; 

and that the sum of $156 67 was taken by said plaintiffs, as the 
interest upon said note, for the time the same was discounted. 
And further gave evidence, tending to show that the said note of 
the Gth of February, 1840, was surrendered to the defendant upon 
the execution of the said note of the Sth of May, 1840, (the said 
last mentioned note being but a renewal of the former,) and that the 
said plaintills credited the defendant, on account of the said note of 
the 9th of May, 1840, only the sum of $9,943 33, and took, as 
interest upon said last named note, the sum of $56 67, which was 
exacted from said defendant. 

“Whereupon the plaintiffs gave evidence, tending to prove that, 
on the 20ih of January, 1840, the defendant had checked out of 
plaintifl’ bank $1224 93; that, on the 6th of February, 1840, he 
had checked out of plaintitis? bank $2500; and, on the 2st of 
February, 1840, he had checked out of said bank to the amount of 
upwards of $7000; all of which last named sums of money were 
charged to defendant on the books of the plaintils, and no moneys 
or funds appeared to his credit at the time of drawing out said last 
mentioned sums of money; and that, on the 22d day of February, 
1840, the P laintifls credited said dete adieu with S89 843 33, as the 
proc eeds of said note dated the 6th February, 1840 ; ‘and the balance 
then appearing to be due to defendant on the books of the plaintiffs, 
after charging him with the several amounts so as aforesaid drawn 
out of bank by him previous to the 22d of February, 1840, was 
$997 86; which balance was shown to the defendant, and assented 
to by him. 

“The defendant then gave evidence tending to show that the said 
note, dated 6th February, 1840, was brought, on or after the 11th 
February, 1840, (it being a discount day,) by the president of the 
plaintiffs, or a book-keeper of said plaintiffs, to the discount clerk, 
(the witness,) and given to him as a note not done, or not passed by 
the board of directors; and that said note remained i in the hands of 
such discount clerk until the 18th February, 1840, when it was 
passed by the said board ; and on the 22d February, ‘1840, the sum 
of $9,843 33 was passed to defendant’s credit as the nett proceeds 
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of said note, and that interest, at the rate of six per centum per an- 
num on $10,000, compuied from the date of said note, for ninety-four 
days, was reserved at the time of entering such credit, by direction of 
some officer of the plaintiffs; and that it was the usual practice of 
plaintiffs to take interest on discounts only from the time of making 
the discount; and that it does not appear that defendant was cre- 
dited on plaintifls’ books with the interest computed from the 6th of 
February aforesaid. 

“The defendant then asked the cashier of the plaintiffs, who was 
sworn as a witness in said cause, whether the amounts drawn out 
of bank by the defendant previous to 22d February, 1840, as afore- 
said, were not charged on the books of the plaintiffs as overdrafts, 
and were not allowed as the personal credit of the defendant. 

*¢ Whereupon the said cashier answered, that he had no doubt but 
that the defendant was allowed to check upon said note of 6th Feb- 
ruary, 1840, before the same was entered to his credit on the books 
of the bank. And being further asked for the reasons of this opinion 
by the defendant’s counsel, he stated that he had no recollection 
of said note’s being in bank previous to the 18th February, 1840, 
or of its existence, or of any arrangement with reference to it pre- 
vious to that date; and that the said amounts, so checked out pre- 
Vious to 22d February, 1840, would not have been paid on defend- 
ant’s checks, but for the knowledge, on the. part of the said cashier, 
that he (defendant) had a large contract with the Navy Department 
for the supply of beef, and that for antecedent liabilities the defend- 
ant had given to plaintiffs good collateral security; from which, 
however, no surplus resulted after paying said liabilities; and that 
the said advances made to the defendant after the 6th February, 
1840, and previous to the 22d February, 1840, were made on 
security given, or to be given; but he does not know of any security 
given during that time, except the defendant’s letter of 30th Janu- 
ary, 1840, a bill of sale, by defendant to plaintiffs, of his barrelled 
beef, dated 20th February, 1840, and the two acceptances of the 
navy agent, dated 19th February, 1840, and 2d April, 1840, and 
the note, dated 6th of February, 1840, of which the said cashier has 
no recollection until the 18th of February, 1840; and that he is satis- 
fied that said advances were not made on the personal credit of de- 
fendant. And, from all the above circumstances, he has no doubt that 
said note of 6th February, 1840, was in bank from the time of its 
date, and that defendant was allowed to check on said note from the 
day of its date. 

‘Whereupon the defendant moved the court to instruct the jury 
that the facts mentioned by said cashier are evidence in said cause, 
but the inferences or opinions of said cashier are not evidence; but 
the court refused to give such instructions as prayed, but instructed 
the jury that the inferences or opinions of said witness are not of 
themselves evidence of the facts so inferred, but that the facts stated 

Vor. III.—9 F2 
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by the witness, as the ground of his inference or opinion, are com- 
petent to be given in evidence to the jury, together with the infer- 
ence or opinion of the said witness ; from ‘which facts the jury 
are to judge whether such inferences ‘and opinion are justified by 
the facts thus stated. Whereupon the defendant excepts to the 
said refusal and to the instructions so given, and this, his bill of 
exceptions, is signed, sealed, and enrolled, this 24th day of Decem- 
ber, 1541.” 








Defendants 2d Bill of Exceptions. 

“¢ After the evidence contained in the aforegoing bill of exceptions 
had been given, the defendant prayed the court to instruct the jury 
that, ‘if the jury believe, from the evidence aforesaid, that the ad- 
vances to defendant named in the evidenee were not made upon 
the note of 6th February, 1840, and that the plaintiffs, upon dis- 
counting said note, received or reserved more than at the rate of 
six per centum per annum, then the jury may infer usury, from the 
whole evidence aforesaid, in said note of Gih February, 1840.2 And 

‘if the jury believe, from the evidence aforesaid, that the note of 
the 9th of May, 18 10, named in the evidence, was given in renewal 
of a former not e of the defendant, dated on the 6th of February, 
1840, payable in ninety days after date, and which last note was 
discounted by the plaintiffs, as a loan to the defendant, on the 18th 
day of February, a, but was not passed to the credit of the de- 
fendant until the 22d February, 1840, and that the said plaintiffs 
then charged and “received interest upon the same from the date of 
the said note, to wit, from the 6th day of February, 1840, it is the 
taking above six per centum per annum for the loan of the money 
made to the defendant upon said note, and is usury; and the defend- 
ant is entitled to a verdict in his favour upon said note, notwith- 
sianding the jury may find, from the evidence, that the defendant 
had overdrawn his account, as stated in the evidence, unless they 
further find that the said interest, reserved as aforesaid, was credited 
to defendant’s account as a credit to take effect from the 6th Febru- 
ary, 1840.’ But the court refused to grant each of said prayers, 
though presented sertatim. Whereupon the defendant excepts to 
the said refusal; and this, his bill of exceptions, is signed, sealed, 
and ordered to be enrolled, this 24th of December, 1841.”’ 


Defendant's 3d Bill of Exceptions. 

“Tn addition to the evidence contained in the foregoing bill of ex- 
ceptions, which is made part hereof, the defendant. gave evidence 
tending to show that, in October, 18: 39, the plaintiffs suspended spe- 
cie payments, and have not, since that time, paid their notes in spe- 
cie or its equivalent until July, 1841; and further gave evidence 
tending to prove that the paying teller of the plaintifls, according to 
his impression, would not have paid the checks of the defendant for 
the amounts credited to defendant as aforesaid, on the 22d and 28th 
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February, 1840, if dum for the entire amounts in District bank 
paper or in the plaintisfs? paper, unless he had received special in- 
structions to that effect from the president, or unless he, the paying 
teller, knew that the plaintiffs were at that time desirous of inere: asing 
the circulation of their own notes; that he considered he had a dis- 
cretion on that subject, in absence of instructions, and has no recol- 
lection of having received any instructions in regard to the discounts 
to defendant, or any general instructions as to the mode of paying 
discounts at that time, though it is his impression that he would not 
have paid discounts to so large an amount in District bank paper or 
plaintifis’ paper at that time; nor would the y, at the date of said 
notes, have received on deposit paper of Virginia banks (they having 
also suspended at the same time) in large amounts, or to the amount 
of either of said notes, unless for the ac -commodation of a regular 
customer of the plaintiils, and only in that case upon the understand- 
ing that he would receive back the said deposit in the same kind of 
funds; and that the plaitiifs would not, by their officers, have re- 
ceived payment of the noies in suit, in case their amounts had been 
tendered at the time of maturity, in the paper of Virginia banks, (all 
of which were in a state of suspension of specie paymenis, ) and that 
the market value of Virginia bank notes, in the months of February, 
March, April, and May, 18-40, in the city of Washington, (where the 
plaintills did business,) was from } to 1 "per cent. less than the notes 
of the banks in said District, or the notes of banks in Baltimore, Ma- 
ryland. 

“And the defendant farther gave evidence to show, that on the 30th 
January, 1840, he sent to the plaintiffs his writien application for a 
loan, in these words, (see statement.) ‘That he afterwards executed 
the note of the 6th February, 1840, named in the first bill of excep- 
tions, and the note of the 25th Febru: ry, 1840, now in suit; and 
then was passed to his credit, on the 22d February, 1840, on the 
books of the plaintiffs, the sum of $9,843 33, as the procee ds of the 
discount of said above-named note of the 6th February, 1840; and 
on the 28th February, 1840, the farther sum of $5,939 was passed 
to his credit on the books of the plaintiffs, as the proceeds of the dis- 
count of the note dated 25th February, 1840. ‘That the defendant 
checked out of the plaintiffs’ bank the said several amounts so cre- 
dited to him, and he gave evidence to show that some of his checks 
for said amounts were specially made payable in Virginia notes, and 
were in that form paid by the plaintiffs.” That a check for upwards 
of $900, drawn by the defendant on plaintiffs on the 29th February, 
1840, for part of the proceeds of the note of 25th February, 1840, 
passed to his credit as aforesaid, was also made payable in Vi irginia 
money on its face, but the plaintiffs, through their officers, refused to 
pay even Virginia money on said check, but against the wishes and 
request of the bearer, one Sinclair, (to whom the said check was 
given for value by said defendant,) paid the said check in notes of 
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suspended bauks in Delaware, Pennsylvania, and Ohio, being notes 
more depreciated in value than Virginia paper in said District of Co- 
lumbia; and that said Sinclair had to pay, on $260 of said money 
paid to him on said on a discount of $10, to obtain the equiva- 
lent of Virginia notes, an. (he balance of said proceeds of said check 
the said Sinclair could » »t pass at all, and he required the defendant 
to take it from him, which he cid. And further gave evidence tend- 
ing ‘» prove, that at the time of the dates of said note, and of the 
proceeds thereof being credited to defendant as aforesaid, it was the 
practice of the plaintiffs, through their officers, not to pay out the 
accommodations or discounts made by the plaintiffs, to such large 
amounts as either of said notes, in the local bank paper of said Dis- 
trict or in specie, but in paper more depreciated than that of the said 
banks in said District. And further gave evidence tending to show, 
that in February, March, April, and °M: iy, 1840, notes of the Vir- 
ginia banks were not considered bankable money, "and that the plain- 
tills had a notice posted up in their bank, that they would not receive 
the paper of the Virginia banks on de -posit or payment of debts; and 
that the defendant did receive the proceeds of the loans stated as 
aforesaid in Virginia paper, and some in Pennsylvania paper. 

“And the plaintiffs, in cross-examining the said witness in said 
cause, further proved, that said Walker alw ays drew out personally, 
and on his checks, either the Virginia money or the other money, as 
he desired or directed, and generally such as he asked for, and never 
at any time made any objection to the moneys he was paid in; and 
further, that he declared that Virginia money was as good to him as 
any funds in which he could be paid, and that he preferred it to any 
other. And further proved, that the state of the bank, and its busi- 
ness, and the notes they usually paid out, at the date of said defend- 
ant’s letter, and at the date of the notes and the times of their b cing 
discounted, were well known to the customers of the bank; and that 
the defendant was then, and had been before, a considerable custom- 
er; and that all the notes of Virginia banks, or of other banks, paid 
out to defendant or other dealers, were received by the bank in the 
way of its business, at par; and notwithstanding the notice aforesaid, 
the bank took such notes in small payments, or When mixed with 
others in large payments, or on deposit by customers w hose business 
was such as induced the officers to xpect that they would take the 

same sort of notes in payment from the bank. 

“And the plaintiffs further proved, on the cross examination of said 
witness, the cashier of said bank, that, at the time of the dates and 
discounting the said notes, it was the custom of the bank to pay out, 
for the proceeds of its dise ounts, its own notes, or the notes of other 
banks, as desired by the parties receiving such ‘disc ounts; that when 
the parties required it, the *y paid out their own notes, and when no 
particular paper was required, they paid out such as had most accu- 
mulated, and it was most convenient for the bank to pay out; and 
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that said Walker, if he had insisted on it, would, at the times of pay- 
ment to him of said proceeds of said notes, according to their then 
practice, have had paid to him the same in their own notes. 

‘¢ Whereupon the defendant prayed the court to instruct the jury, as 
follows, to wit:— 

** Prayer No. 4: 

“That if the jury be -e, from U.e evidence aforesaid, that at the 
time the pluintifls advanced the amounts of the notes in question, af- 
ter deducting the discounts on the same, it was well understood and 
arrang. 4 between the plaintifls and defendant, that the said amount 
should be advanced and loaned by plaintiffs to defendant, on condi- 
tion that defendant should draw such amounts from said bank in Vir- 
ginia bank notes, or in notes of other state banks in a state of sus- 
pension of specie payments—all which notes were depreciated in the 
market, and commonly passed below the current value of the notes 
of the said bank, and notes of other suspended banks in this District, 
and all without exception, as well the notes of the said bank as of 
other suspended banks of this District, were considerably depreciated, 
and commonly passed below the current money of the United States ; 
and that defendant did, in pursuance of the terms and conditions of 
said loan, in fact receive the amount of said loans from the plaintiffs 
in the bank notes of Virginia and of other states, which, at the time 
the same were so received by defendant, were depreciated consider- 
ably below the current value of the bank notes of this District, and 
still more considerably depreciated below the standard and current 
value of the current money of the United States, without any allow- 
ance for the depreciation of the same; and that such depreciation 
was well known to plaintiffs at the time and times of such loans; 
and that defendant would not have been permitted, and in fact was 
not permitted, by the plaintiffs or the officers of said bank, to draw 
out the amounts of such loans from the said bank, either in the notes 
of said bank, or of other solvent though suspended banks of this 
District, or in the current money of the United States; and that the 
plaintiffs were to have received, and expected to receive, in repay- 
ment of said advances and loans, current money of the United States, 
out of the said drafts on the navy agent, and would not have re- 
ceived, in repayment of said loans, the whole amount of either loan 
or note, the bank notes of Virginia or of other state banks in a state 
of supension; and that such current money of the United States was 
then at a premium very considerably over and in exchange for the 
notes of any of the suspended state banks, and of any of the banks 
in this District: then the jury should conclude from said facts, that 
the said loans were usurious, and the said notes void. 

“Prayer No. 5: 

‘Tf the jury believe, from the evidence aforesaid, that there was an 
application by the defendant to the plaintiffs for a loan of a large 
sum of money, and that the defendant being in want of such sum 
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of money, the pl: sintiffs agreed with him to loan him the amounts 
of the notes in suit, prov ided he would take the said amounts (after 
deducting therefrom the rate of six per centum on the same for the 
time the said notes had to run) in notes of Virginia banks in a state 
of suspension, or some other state banks in a state of suspension, 
at their nominal amount; which said suspended bank notes were 
then depreciated in value below the value of the District bank notes, 
and much more depreciated below the value of specie; and that 
defendant would previously execute his notes to the plaintifis for 
the nominal amounts so to be advanced to him, superadding thereto 
the interest on the amount mentioned in each of said notes for the 
time said note had to run ; and that the defendant, in pursuance of 
said agreement, did afterwards receive the said notes of suspended 
banks in Virginia and other suspended state banks: And that if 
the jury further find that the bank reserved, on the respective nomi- 
nal amounts of money so loaned to the defendant, interest thereon 
at the rate of six per centum per annum, paying him the balance 
of said loans in the depreciated paper aforesaid, and that the plain- 
tifls, according to the agreement between them and defendant, ex- 
pected and intended to receive the amount of the notes in suit, with 
interest thereon, in specie, or in funds of greater value than the 
money so paid, as the proc eeds of said notes as aforsaid: then the 
said fac ts, if believed by the jury, constitute an usurious agreement, 
and all contracts founded thereon are null and void. 

** Prayer No. 6 

“Tf, from the evidence aforesaid, the j jury shall find an agreement 
between the plaintiffs and the dete ndant, by which the defendant 
borrowed from the said plaintiffs the amounts of money mentioned 
in said notes, deducting interest on said amounts at the rate of six 
per centum per year, and that the proceeds of said loans were paid 
to the defendant by the plaintiffs in depreciated bank notes, as a de- 
vice, and with intent to evade the statute of usury, and that the said 
notes were founded on such agreement, and made in pursuance there- 
of: then the jury ought to find the said agreement to be usurious. 

*¢ Prayer No. 7: 

“Tf the j jury believe, from the evidence aforesaid, that the notes in 
suit were given in consideration of a loan or loans of money made 
by plaintifls to defendant, and that by the terms of the agreement on 
which said loan or loans were made, the defendant was compelled 
to take the same in depreciated paper, (well known to the plain- 
tifls to be depreciated,) whereby the defendant not only paid the 
legal interest on the nominal amount of said loans, but sustained 
a loss on the depreciated paper with which the plaintiffs paid him: 
then it is competent for the jury to infer usury from the whole cir- 
cumstances in evidence. 

** Prayer No. 8: 

It iscompetent for the jury, from all the circumstances in evidence, 
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to infer usury in the agreement or agreements on which the notes in 
suit were founded. 

‘¢ But the court refused each of said prayers, though presented sert- 
atim, and the defendant excepts to such refusal, and claims the same 
benefit of exception as if each refusal aforesaid was separately ex- 
cepted to. And this his bill of exceptions is signed, sealed, and or- 
dered to be enrolled, this 24th day of December, 1841.” 


Brent, for the plaintiff in error. 
Hellen, for the defendants in error. 


Mr. Justice WAYNE delivered the opinion of the court. 


This suit is brought upon a promissory note, given in renewal of 
a former note, which had been discounted by the defendants in 
error. ‘The defendants in the court below deny that the plaintiffs 
have any right of action upon the note sued on, on the ground that 
the first note was tainted with usury. 

Such is the law in such a case. The mere change of securities 
for the same usurious loan to the same party who received the usury, 
or to a person having notice of the usury, does not purge the onginal 
illegal consideration, so as to give a right of action on the new se- 
curity. Every subsequent security given for a loan originally usuri- 
ous, however remote or ofien renewed, is void. ‘'Tuthill v. Davis, 
20 J. R. 285; Reed v. Smith, 9 Cow. 647, and the cases of Sau- 
erwein v. Brunner, 1 Harr. & Gill, 477 ; Thomas v. Catheral, 5 Gill 
& Johns. 23, decided in the courts of appeal in Maryland, under the 
statute of which state, it is said, the note now sued upon is void. 
But such is not the case before us. ‘The defendant, Walker, had 
entered into a contract with the United States to supply the navy 
with beef, and to enable himself to do it, he applied to the bank, by 
letter dated the 30th January, for a loan of $25,000, and offered as 
a security a draft upon KE. Kane, the navy agent, and also to assign 
to the bank the beef which he might put up. The bank accepted 
his offer, but before Walker gave the draft upon Mr. Kane, or made 
the assignment, he drew his note on the 6th day of February, seven 
days afier he had written his letter asking for a loan, for $10,000, at 
ninety days, and handed it into bank; which note, at maturity, 
was renewed by the note of the 9th May, now in suit. This note, 
however, was not discounted until the 18th February, and when then 
done, the proceeds were not passed to his credit until the 22d. 
The cause of the delay, in both particulars, the proof in the case 
shows, was, that Walker did not, until the 19th of February, draw 
his draft upon the navy agent, as he had proposed to do, or make an 
assignment of the beef to the bank, until the 20th. He may or may 
not have passed the navy agent’s acceptance to the bank on the day 
it is dated, or have delivered his deed for the beef the day after; but 
between those days and the 22d inclusive, he did so, and the bank’s 
security being then in its possession as he had offered it, the proceeds 
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of his $10,000 note was, on the last mentioned day, passed to his 
credit. But, in the mean time, Walker had drawn out of the bank, 
upon his checks, more than seven thousand dollars, with which he 
was debited when the proceeds of his note were carried to his credit; 
which sum and the interest upon it, computed for ninety-four days, 
from the date of the note, left a balance to his credit of $997 86. 
The computation of the interest from the 6th February, instead of 
from the day when the proceeds were carried to his credit, is the 
usury complained of. ‘The letter of the defendant of the 30th Jan- 
uary, asking for the loan of $25,000; the acceptances of his drafts 
upon the navy agent by that officer, and the defendant’s assignment 
to the bank of certain portions of the beef which he had on hand, 
and which he might put up under his contract with the United States, 
and which assignment was not executed until the 20th February, 
were in evidence before the court below. ‘The assignment recites 
the defendant’s contract with the United States, so far as it was 
necessary to introduce the contract which he was about to make in 
it with the bank; then his indebtment to the bank for loans and dis- 
counts, his intention to secure the payment of the money due by 
him, and all drafts, note or notes that have been given for the same, 
or might be afterwards given by way of substitution or renewal of 
such drafis or notes, or any of them, &c., &c., and then states that 
the money which had already been advanced or loaned, or which 
might afterwards be advanced or loaned by the bank to the defend- 
ant, being for the purpose of enabling him to fulfil his contract with 
the United States. Now, the proof is positive, on both sides, that 
the note sued on was given in renewal of the note of the 6th Febru- 
ary, which had first been given under his proposal for a loan, and 
that it was intended to be the note, the payment of which was to be 
secured by the assignment. Such being the evidence, the court cor- 
rectly refused every instruction which was asked to refer the question 
of usury to the jury asa fact. It was a case of a written contract, 
in which the court had the exclusive power of deciding whether it 
was usurious or not. Levy v. Gadsby, 3 Cranch, 180. But, if it 
were not so, we think the instructions, as they were asked, could 
not have been given by the court to the jury. Each of them called 
upon the court to give an opinion upon the sufficiency of the evi- 
dence, and in all of them, except the eighth, there was a separation 
of the facts from the entire evidence, so as to bring them under the 
cases of Scott v. Lloyd, 9 Peters, 418; Greenleaf v. Booth, 9 Pe- 
ters, 292; and that of the Chesapeake and Ohio Canal Co. v. Knapp, 
9 Peters, 541. Nor do we think that there was any error in the 
instruction given by the court to the jury under the defendant’s first 
prayer. The court sufficiently distinguish between the facts of the 
cashier’s evidence and his belief, and tell the jury that they are to 
determine by the facts whether the cashier’s inferences were justified. 
The judgment of the court is affirmed. 
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Wiutiiam [lexprerson, PLarntirr iw error, v. Joun ANDERSON. 


This court adheres to the rule laid down in Walton r. Shelly, 1 T. R. 296, sus- 
tained as it has been by the decisions of this court in The Bank of the United 
States v. Dunn, 6 Peters, 57; The Bink of the Metropolis v. Jones, 8 Peters, 
12, and Scott v. Lloyd, viz., that a party toa negotiable paper, having given 
it value and currency by the sanction of his name, shall not afterwards 
invalidate it by showing, upon his own testimony, that the consideration on 
which it was executed was illegal. 

Tuts case was brought up by writ of error from the Circuit Court 
of the United Siates iu and for the eastern district of Louisiana. 

Anderson was a citizen of Kentucky, and William Henderson, of 
Louisiana. Henderson was a partner in the cominercial house of 
John Henderson and Co., carrying on business in the town of War- 
renton, Warren county, Mississippi. 

On the 3d of February, 1837, ‘Thomas J. Green drew the follow- 
ing inland bill: 

“ Warrenton, February 3d, 1837. 

“¢ Exchange for $3795 00. 

*¢’T'welve monihs after date of this my first of exchange, (second 
of the same tenor and date uapaid,) pay to the order of Messrs. 
John Tienderson & Co. thirty-seven hundred and nincty-five dol- 
lars, value reecived, and charge the same to account of 

* Your obedient servant ‘Tos, J. Green 
>] 

‘To Messrs. Briggs, Lacoste, & Co., Natchez.” 

It was endorsed by John Henderson & Co, and D. G. Barlow & 
Co., and passed into the hands of Anderson. Being protesied for 
non-accepiance and non-payme nt, Anderson instituted suit agamst 
William Henderson, the pi winer, by way of petition, according to 
the pracuce in Louisiana, as foilows: 


*¢'That the petitioner is holder and owner of a certain bill of ex- 
change, for the sum of thirty-seven hundred and ninety-five dollars, 
drawn by Thomas J. Green, endorsed and directed to Mess:s. 
Briggs, Lacoste & Co., Natchez, which said bill was drawn to the 
order, and was endorsed by John Henderson & Co., dated at War- 
renton, In the state of Mississippi, on the 3d Fe -bruary, 1837, pay- 
able twelve months after date, which said bill of exchange, on the 
Sth of lebruary, 1837, was prot ested for non-acceptance, and on 
the Gth day of Pebru: wy, 1838, the day of maturity, was duly pro- 
tested for non-payment by James B. Cook, a notary public, in the 
city of Natchez, duly commissioned and qualified, and that sail 
Joha Henderson & Co. wi as, by said notary, duly notified of said 
protest for non-acceptane e, a vl for non- payment by, all of which 
will appear by reference of said bill of exchange and protest thereof, 
and said bill of exe ‘change annexed is made a part thereof. 

“© At the time said bill was endorsed, peiiiioner avers that said 
William Henderson was a member of the late commercial firm of 

Vou. Lii.—10 G 
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John Henderson & Co., fermerly doing business at Warrenton, 
under the said style and firm of John Henderson & Co., and as a 
member of the said firm, he is now liable in solido to pay to peti- 
tioncr the amount of said bill of exchange, with interest, cost, and 
damages, and by the laws of the state of Mississippi petitioner is 
entitled to five per cent. damages on the amount of said bill. 

“Petitioner alleges further, that the said William Henderson, 
though amicably requested, has neglected to pay the amount or any 
part thereof, for which he is indebted as aforesaid.” 

This petition was answered as follows : 

** Now comes the defendant in the above entitled cause, and, by 

vay of exception, says: that he is not bound to answer thereto, 
i ause he has not received, nor been served with, a true and exact 
copy of the petition, which by law he is entitled to, and that he has 
not been legally cite ad to appear and answer herein. Wherefore he 
prays judgme ut, to be dismissed hence with his costs, &e. 

“And if the foregoing exception be overruled, he pleads the 
general denial. He denies that he is in any manner liable to pay 
the bill of exe ‘hange sued on. He avers, specially, that he neither 
signed and endorsed said bill himself, nor in any way authorized 
the name of said firm of John Henderson & Co. to be signed and 
endorsed on the same; that it was so signed and endorsed as afore- 
said by one John Henderson, without the knowledge and consent 
of defendant, and without any authority whatever; that such en- 
dorsement was made neither for the benefit, nor for any debt or 
liability, of the defendant or of said firm, nor was it made within 
the scope of the parinership powers, or on account of said firm ; 
but without any due authority, and without the knowledge and 
consent of the defendant, the said bill was signed and endorsed as 
aforesaid by said John Henderson, purely for the benefit and accom- 
modation of the drawer, the said Thomas J. Green: of all which 
the parties to said bill, and the holders thereof, before and after 
maturity, had due notice. Defendant requires strict proof of every 
allegation in the petition. 

“Wherefore he prays judgment, with his costs, &e.” 


After sundry proceedings, a commission was issued to take the 


testimony of John Henderson, the acting partner and enclorner of 
the bill, and the cause came on for trial in February, 1842. At the 
trial, the court excluded the evidence thus taken, ‘and there was a 
judeme nt for the plaintiff; but the following bill of exceptions 
being taken to the ruling of the court, the decision came up for 
review. 

«Be it remembered, that on the trial of the above entitled cause, 
the defendant’s counsel, in order to prove the allegations set forth 
by the defendant in his answer, offered in evidence the deposition 
of one John Henderson, who, at the time of the drawing and en- 
dorsement of the bill of exchange sued on, was a copartner with 
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defendant, the firm doing business under the name and style of John 
Henderson & Co.; and especially in order to prove that said John 
Henderson endorsed upon said bill the partnership name, without 
any authority whatever, without the knowledge or consent of defend- 
ant, and contrary to their articles of co-partnership, and the course 
of dealing of said firm; that it was so endorsed in the presence of 
the plaintiff, purely for the accommodation of the drawer, ‘Thomas 
J. Green, in discharge of a promissory note held by the plaintiff 
against said Green; that said bill was not endorsed as aforesaid, for 
the accommodation, or on account of the said firm of John Hender- 
son & Co., nor in any manner for the benefit of said firm of John 
Henderson & Co., nor in any matter in which said firm was interest- 
ed; and that the plaintiff, when said bill was so drawn, and en- 
dorsed, and delivered to him, was fully cognisant of all the above 
facts. The plaintill’s counsel objected to the ree eption of said de- 
position, on the ground that the said John JTendersen was incompe- 
tent to testify to any fact tending to invalidate the said bill, poliey 
for the protection of commere e and the public morals requiring the 
rejec tion of such evidence. ‘he court, after taking time to consi- 
der, sustained the objection, and rejected the deposition, on the 
ground taken, as aforesaid, by the plamtili?s counsel. 

"lo this decision of the court, the defendant takes this his bill of 
exceptions, and prays that the same be allowed and signed by the 
court.’ 


Conrad, for the plaintiff in error. 

This is an action by the holder of a bill of exchange against one 
of the members of a commercial firm by which it purports to have 
been endorsed. 

The endorsement is admitted, but the defence is, that it was made 
by one member of the firm, without the knowledge or consent of his 
copariner, the defendant, solely for the accommodaiion of the 
drawer, and in a maiter in which the partnership had no interest or 
concern whaiever. 

To prove these facts, the partner who made the endorsement of 
the firm on the bill was examined under a commission, and his de- 
position, to be found at page 17 of the record, does fully establish 
thiem. 

This deposition, however, was objected to on the ground that, 
being a party to the bill, he could not impeach-it iby his testimony. 
The objectic yn Was sustained by the court, and the de position ex- 
ided. ‘To this decision a bill of exce ptions was tedete. page 13 
‘the record, and the only quesiion presented is as to the correct- 
ness of this decision. 

As Henderson had no interest in the event of the suit, his general 
competency is not denied; but it is said, on the authority of the 
docirine first distinctly laid down in Walton v. Sheily, that his tes- 
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timony is inadmissible so far as it goes to enteblick that the endorse- 
ment made by him was not bin« ling on his copartners. 

Apart from the sanction which the doctrine, that a witness will 
not be permitted to impeach his own acts, derives from judicial deci- 
sions, it is difficult to perceive on what rational grounds it can rest. 
In cither a moral or a legal point of view it secms equally untenable. 
In a moral aspect, to confess a fault, is in some degree to atone for 
it; and what is under all circ umstanc es a merit, becomes an impe- 
rative duty, when the concealment of a fault by the one who had 
committed it would involve an innocent person in its Consequences. 

In a legal point of view, the doctrine appears equally unsound. 
The civil law maxim nemo allegans turpiludinem suam est audi- 
endus, invoked by Lord Mansfield in its support, is manifestly mis- 
applied. — Tis pre per a] yplic ‘atton 1s to parties to the suit, not to wit- 
nesses. Its meaning is, that no man shall allege his own turpitude 
as the foundation of a claim or aright. It is equivalent to another 
axiom in that system, ex lurpi causd non nascilur actio, and is 
analogous to the common law principle that “no one shall take ad- 
Vvantave of his own wrong.” 

fy fact, in all other cases courts of justice have adopted the oppo- 
site principle. ‘The general rule is, not only that a man nay Cons 
fess his own turpitude, but that he is bound to do so, whenever his 
confession will not subject him to a eriminal prosecution ; and even 
this exception, being established solely for the protection of the wit- 
ness, may be waive d by hin. In eriminal trials witne sses are every 
day allowed to prove crimes in the commission of which they aided 
and abetted. In chanes ‘ry, (which has borrowed the practice from 
the civil law,) even parties may be compelled to lees acts of 
jraud and moral turpitude 

It was no doubt a conviction on the part of the English courts 
that the rule was erroneous In principle and inconvenient in prac- 
tice, that induced them first to limit its application to negotiable in- 
siruments, and finally to abandon it altogether. Jordaine v. Lash- 
brook, 7 ‘Term Rep. 6O1. 

In this couatry, m some of the states the rule has never been fol- 
lowed... In others, where it had been originally adopted, the courts 
have been gradually receding from it. Stafford v. Rice, 5 Cowen, 
233 ; Powell 2 - ago. 8S Cowen, 673; Wiliams v. Walbridge, 
3 Wendell, : 

The vale b is now universally held to apply only to negotiable paper. 

This limitation of the rules is a virtual abandonment of the eround 
on which it was originally founded, masmuch as the impropriety or 
mdeceney of allowing a man to contradict his own acts, can in no 
manner de spend on the forin or character of the instrument thus sought 
to be impeached. 

The rule thus restricted must rest, therefore, on another principle, 
to wit, the public policy of protecting negotiable paper. Now on 
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this point, I will observe, first, that if the holder received the paper 
in good faith, he is sufficiently secured by the principle which pro- 
tecis such paper in the hands of a bond fide holder against all equi- 
ties that may exist between the original parties. If, on the contrary, 
he took the paper mald fide, there can be no good reason why he 
should be protected. In the first hypothesis, the evidence would 
be irrelevant; in the second, the revson for its exclusion does not 
exist. 

‘There are, it is true, two exceptions to this remark, to wit, where 
the defence set up is that the note or bill originated in a gaming or 
usurious consideration. In these cases the instrument, even im the 
hands of a bond fide holder, is tainted with the illegaliiy of its origin. 
But is not this exception founded on considerations of public poliey ? 
If so, how can a rule which excludes the evidence of the facts be 
also founded on public policy? How can it be at the same time 
politic to allow the consideration of negotiable paper to be inquired 
into in these cases, and at the same time impolitic to prevent the 
introduction of the only evidence by which, in the great majority of 
cases, the facts can be established ? 

At all events, if the object of the rule be to protect negotiable pa- 
per in the hands of bond fide hoiders for a valuable consideration, 
(and we apprehend it can hardly be desirable to protect any other,) 
then the rale itself should be co-extensive with the object sought to 
be attained. As the only cases, therefore, where the consideration 
can m such cases be inquired into are those in which usury or gaming 
is set up as a defence, it would be suificient for all the public policy 
of the rule to say, that a party to a negotiable instrument should not 
be permitted to prove that it originated ia a gambling or usurious 
consideration. 

I have ventured on these general remarks in relation to the origin 
of this rule, because the rule itself is of recent origin, and the juris- 
prudence in regard to it, both in England and in this country, 1S So 
fluctuating, that I do not consider it as firmly established. 

But we contend that the rule, even when carried as far as it has 
ever been by this court, does not apply to the present case. 

1. Inthe first place, for it to be applicable, the paper sought to be 
attacked must not only be negotiable, but have been actually nego- 
tiated. U.S. v. Dunn, 5 Peters, 51; Same v. Liffler, 11 Peters, 91; 
Blagg v. Phoenix Ins. Co., 3 Wash. C. C. R. 7; Baird v. Cochrane, 
4 Sere. & Rawle, 397. 

Now the draft in the present case is still in the hands of a party to 
the original transaction. In point of form, it is true that the present 
holder is the assignee of the payee and endorser, but in point of fact 
he was a pariy to the transaction in which it originated, and had full 
knowledge of the purposes for which it was executed. Tt was only a 
mode whereby the endorsers undertook to become sureties for a debt 
due by the drawers to the plaintiif, Powell v. Waters, 8 Cowen, 692, 
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2. Even supposing that the draft can = ssenilil red in a technical 


sense as having been negotiated, the endorsee certainly took it mald 
fide, and w ith a full knowle dee that Henderson, in endorsing on it 
the signature of his firm, was committing a fraud on his copartners. 
Now, it is well settled that the rule does not apply to cases of fraud 
or misconduct to which the holder was a party. Peterson v. Wil- 
ling, 3 Dallas, 506; Langer v. Felion, 1 Rawle, 141; McPherson 
eo rs, 1 Serg. & Rawle, 102. 

The "draft was drawn and payable in the state of Mississippi. 
-_— nature and effect must, theretore, be tested by the laws of that 
state. Now, the law of that state provides , in substance, that in all 
cases where a promissory note or other obligation in wriung hes 
been assigned, the defendant shall be allowed the benefit of all want 
of lawful ¢ ‘onside ‘ration, failure of consideration, payments, discounts, 
and set-offs made, had, or possesscd against the same, previous to 
notice of the assig yament, any law, usage, or custom in any wise to the 
contrary notwithstanding, in the same manner as if the same had 
been sued and prosecuted by the obligee or payee therein. Law of 
June 25, 1822, sect. 12. See Howard & Huichinson’s Dig. p. 372. 

By this law ometiohte i instruments are placed precisely on the 

same footing with all other securities, and, therefore, the distinction 
on Which alone the principle which prevents a party to an instrument 
from impeaching it by his testimony resis, is unknown in that state. 
The defence, in the present case, is want of consideration. Had the 
suit been brought by the assignee of an instrument not negotiable, 
the witness would tinquestionably have been competent to prove 
this fact. But by the laws of Mississippi the assignee of a note or 
bill of exchange has no other or greater rights than the assignee of a 
bond or other insirument not negotiable in its character. The wit- 
ness is, therefore, as compeient in the one as in the other. The 
— is similar to that of Baring v. Shippe n, 2 Binney, 165. 

. The lez fort must regulate the competency of witnesses, Sto- 
ry’s * Contlict of Laws, 526, sect. 635; and by the law of Louisiana 
the witness was competent. Louisiana Code, art. 2260. 


Mr. Justice DANIEL delivered the opinion of the court. 

Upon a writ of error to the Circuit Court of the United States for 
the eastern district of Louisiana. 

This was an action instituted at law in the Circuit Court for the 
eastern district in the state above mentioned, by petition, according 
to the modes of proceeding in the courts of that state, in the name 
of the defendant in error, as endorsee and holder of a bill of ex- 
change for $3795, against the plaintiff in error, as an endorser of 
that bill. 

The petition sets forth the facts following: That the petitioner is 
the holder and owner of the bill in question, which was d 


lrawn by 
one ‘Thomas J. Green, at Warrenton, Mississippi, on the 3d of Feb- 
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ruary, 1837, directed to Briges, = oste '& Co., at N vatchez, payable, 
twelve months after date, to ‘John Henderson & Co., by whom it 
was endorsed. ‘That on the 8th day of February, 1837, this bill 
was protesied for non-accepiance, and on the 6th day of February, 
1835, was duly protested for non-payment in the city of Natchez, 
and that John Henderson & Co. were regularly notified of said pro- 
tests for non-acceptance and non-payment. ‘That at the time at 
Which the said bill was so endorsed, the plaintiff in error was a 
member of the firm of John Henderson & Co., then doing business 
at Warrenton in Mississippi, and as a member of that firm is liable 
to the petitioner for the amount of the bill of exchange, with interest, 
costs, and damages. ‘That the petitioner is a citizen and resident 
of the state of Kentuc ky, and the said William Henderson, a citizen 
and inhabitant of the parish of Carroll, in the state of Louisiana. 
Upon the aforegoing petition the plaintif below prayed judgment, 
with his costs, &e. 

The defendant below, in the first place, took an exception to the 
petition on the ground that he had not been served with a true copy 
thereof, according to law, nor had been legally cited to appear, and 
therefore prayed to be dismissed ; secondly, he interposed what is 
there styled ‘the general denial,”’ corresponding with the general is- 
sue; and thirdly, he averred specially, that he neither signed nor 
endorsed the said bill himself, nor in any way authorized the name 
of the firm of John Henderson & Co. to be signed and endorsed on 
the same; that it was so signed and endorsed by one John Hender- 
son without the knowledge and consent of the defendant, and with- 
out any authority whatsoever; and that such endorsement was made 
neither for the benefit, nor for any debt or hability of the defendant, 
nor of the said firm; nor was it made within the scope of the part- 
nership powers, or on account of the firm; but that without any due 

authority, and without the knowledge and consent of the defendant, 
the bill was signed and endorsed by said John Henderson purely 
for the benefit of the said ‘Thomas J. Green, the drawer, of all which 
the parties to the said bill, and the holders thereof, before and after 
the maturity thereof, had notice. 

At a subsequent day the exception first taken for the alleged want 
of regular service of the petition, was waived by the defendant, and 
the cause was continued; afterwards, upon the trial thereof, the de- 
fendant, in order to prove ~ allegations in his answer to the peti- 
tion, offered in evidence the deposition of John Henderson, who, at 
the time of the drawing and endorsement of the bill of exchange 
sued on, was a copariner with the defendant in the firm, doing busi- 
ness under the name and style of John Henderson & Co.: this evi- 
dence being designed to show that John Henderson endorsed the 
partnership name upon the bill without authority, without the know- 
ledge or consent of the defendant, and contrary to their articles of 
copartnership and to the course of their dealings; and that it was so 














80 SUPREME COURT. 





Henderson vu Anderson. 


endorsed, in the presence of the plaintiif, purely for the 2 commode. 
tion of the drawer, ‘Lhomas J. Green, and not for the accommoda- 
tion, nor on account of, nor in any manner for the benefit of the 
firm of John Henderson & Co. ‘The reception of this deposition 
was objected to on the ground that John Henderson, as a member 
of the firm by whom and at the ume the endorsement was made, 
Was incompetent to testify to facts tending to invalidate the bill; 
the court sustaiued this objection, and rejected the deposition of 
John Henderson. ‘To the ruling of the court on this pomt the de- 
fendant took an exce ption, which was reserved to him. 

The exception thus taken presents the whole controversy in this 
case, Which, controlled by principles heretofore ruled by this court, 
would seem to be limited within a very narrow compass. ‘The in- 
Guiry how far a party to a negotiable mstrument may be heard in a 
court of law to nnapeach or invalidate that instrument in the hands 
of another, is one which has led to considerable discussion and to 
different conclusions in the courts both of England and in this 
country. In the case of Walton, assignee, &c., v. Shelly, 1 'T. R. 
296, the Court of King’s Bench decided, that a party to a negotiable 
paper, having given it value and currency by the sanction of his 
name, shall not afterwards invalidate it by showing, upon his own 
testimony, that the consideration on which it was executed was ile 
gal, Subsequenily, by the same court, this rule was so far relaxed 
or abrogated as to permit the impeachment of such an mstrument by 
persons standing in the same relation to it. Vide Jordaine v. Lash- 
brook, 7 ‘I. R. 601. Amongst the different states of our union the 
decisions of the Comt of King’s Bench on either side of this ques- 
tion have been adopted. In this court the rule laid down in the 
case of Walton v. Shelly has been admitted and adhered to with a 
uniformity which establishes it as the law of the court. ‘Thus, in the 
case of the Bank of the United States v. Dunn, 6 Peters, 51, it was 
enforced in an action by the holder of a note against an endorser, in 
which an attempt was made to impeach the note u ipon the testimony 
“4 a subsequent endorser; in the case of the Bank of the Metropolis 

*, Jones, 8 Peters, 12, in which the maker of a note was deemed 
an incompetent witness, in an action by the holder, to testify to facts 
2 discharge of the liability of the endorser; and in the case of Scott 

», Lloyd, the decision of this court, though not directly upon the 
same point, may be regarded as aj pproving the rule established by 
the cases previously adjudicated. ‘The judgment of the Circuit 
Court for the eastern district of Louisiana now under review bei ‘ing 
fully sustained by these authorities, that judgment is hereby af- 
firmed. 
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Emity Povitney et at., ApPpe.iants, v. Tur City or LaFaYeETTeE, 
Isaac ‘I’. Preston ET AL., DerenDANTs. 

Before a case can be dismissed under the 21st rule, regulating equity practice, 
there must exist, in the technical sense, a plea or demurrer on the part of the 
defendant, which the plaintiff shall not have replied to or set down for hear- 
ing before the second term of the court after filing the same. 

The complainant, if he chooses, may go to the hearing, on bill and answer. 


Tuts was an appeal from the Circuit Court of the United States 
for East Louisiana, sitting as a court of equity. 

The heirs of Poultney filed a bill in chancery against the City of 
Lafayette and upwards of two hundred individuals. 

It alleged that Poultney had purchased from the Widow Rous- 
seau a tract of land about a mile and a half above the city of New 
Orleans in May, 1518; and that to secure the payment of part of 
the purchase money, he had morigaged the same land to her for 
$80,000, payable in five annual instalments of $16,000 each ; that 
Poultney died in October, 1819, leaving minor children, and that 
the defendants were in possession of the property, which the com- 
plainants claimed a right to redeem. 

The proceedings which took place in court after this are exceed- 
ingly complicated. Some of the defendants answered, using this 
expression, ‘the said answer to serve and be instead of a demurrer 
and pleas to the said bill of complaint.’? Objections were made to 
the jurisdiction of the court on account of the residence of the com- 
plainants, and a rule granted to try the fact of residence, which rule 
was afierwards set aside. 

The bill was taken pro confesso as to many of the defendants, 
who were alierwards allowed to answer; numerous persons were 
vouched in warranty by the defendants, and afterwards the pro- 
ceedings stricken out; demurrers were filed and overruled; the 
case was put upon the rule docket and then brought back again ; 
three more defendants were brought in. 

The answers, amongst other matters, averred that Poultney, at 
the time of his death, was insolvent, and that the property in ques- 
tion had been subjected to the operation of the laws in Louisiana 
and sold to its present possessors. 

In 1842, the following proceedings took place. 

On this first Monday of January, 1842, appeared Isaac T. Pres- 
ton and ©. M. Conrad, Esquires, for defendants, and filed in evi- 
dence with the clerk and master the following exhibits marked A, 
B, C, D, E, F, G, I, M, N, O, P; and, on further motion of said 
counsel, this cause is set for trial for hearing on the merits, for Fri- 
day, the 14th January, 18-42. 

‘And afterwards, to ‘wit, on the 9th day of February, one thou- 
sand eight hundred and forty-tw o, the following entry was made of 
record, to wit: 

Vou. U—11 
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*¢ Wednesday, February 9, 1842. 

“¢ The court met, pursuant to adjournment. Present, the Honour- 
able ‘Theodore H. MeCaleb, district judge; the Honourable John 
McKinley, presiding judge, absent. 

Heirs of Poultney 2 
v. No. 37. 
The city of Lafayette et als. § 

“On motion of Isaac 'T. Preston, Esq., this cause was called on 
the docket and fixed for trial for Wednesday, the 23d February, 
1842.” 

And afterwards, to wit, on the 23d of February, 1842, the fol- 
lowing order of court was entered of record, to wit: 


*¢ Wednesday, February 23, 1842. 

“The court met, pursuant to adjournment. Present, the Honour- 
able Theodore H. McCaleb, district judge ; the Honourable John 
McKinley, presiding judge, absent. 

Heirs of Poultney ; 
v. No. 37. 
The city of Lafayette et als. 5 

“On the 23d day of February, 1842, this case was called for trial ; 
whereupon the complainants, by their counsel, objected, upon the 
ground that the cause was improperly put on the issue docket, and 
set down for trial; that no replication had been filed, and that, 
since the last term of the court, some of the defendants had died, 
and their heirs or representatives had not been made parties to the 
suit; and moved the court to remand this cause to the rule docket, 
that an issue might be formed. On the other hand, the defendants 
insisted that the case should proceed immediately to trial, or be dis- 
missed under the rules of practice presented by the Supreme Court 
in equity cases. ‘These motions were all fully argued together, and, 
after argument thereof, the court took time to consider.” 

And afterwards, to wit, on the 24th day of February, one thou- 
sand eight hundred and forty-two, the following entry and decree 
were entered of record, to wit: 

*¢ Thursday, February 24, 1842. 

“The court met, pursuant to adjournment. Present, Honourable 
Theodore H. McCaleb, district judge ; Honourable John McKinley, 
presiding judge, absent. 

Heirs of Poultney 2 
N 


v. No. 37. 
The city of Lafayette et als. 5 
‘On this day the court proceeded to deliver its opinion on the 
motions argued and submitted yesterday in this cause. When the 
court had announced it was about to deliver its opinion, the counsel 
for the complainants moved to be allowed to file the documents A 
and B, but the court refused to receive them, stating that it was 
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about to deliver an opinion on the cause ; upon [which] the counsel 
for the complainants handed them to the clerk, the court consider- 
ing that the complainants’ application to file a bill of revivor or 
exceptions came too late. 

Decree of the Court. 

**'The defendants having moved to dismiss the bill of complaint in 
this cause, under the 21st of the rules in equity cases, and it appear- 
ing to the court that the complainants had not set for trial the pleas 
filed in this case, nor filed replication to the answers, although more 
than two terms of the court had elapsed since the filing of the same, 
it is ordered and adjudged, and decreed, that the bill of complaint 
in this case be dismissed as to all the defendants, and the complain- 
ants pay the costs of suit.” 

From which decree, the complainants appealed to this court. 


The case was argued by Mr. Chinn (in writing) for the appel- 
lants, and Mr. Coze, for the appellees. 


The following is an extract from Mr. Chinn’s argument : 

The bill in this cause was dismissed under the 21st rule of this 
court, prescribed for the inferior courts in chancery causes, because 
*¢the plaintiffs had not set for trial the pleas filed, nor filed replica- 
tions to the answers, although two terms of the court had elapsed 
since filing the same.” ‘To all this it is confidently responded, that 
there were no pleas filed in the cause. Some of the defendants, 
availing themselves of the 23d rule of practice, instead of filing a 
formal demurrer or plea, did insist on some special matter in the 
answers, Which they left with the clerk of the court, and claimed to 
have the benefit thereof, as though they had pleaded the same mat- 
ter. They commence ‘The several answer of,’? &.—‘ The said 
answer also to serve and be instead of a demurrer and pleas to the 
said bill of complaint.”—Was there then a plea in the cause? 
Surely not. ‘There was something else; there was an answer to 
serve and be instead of a plea, and of which the party claimed the 
advantage, as under the answer and not under a plea: and so it 
was regarded by the court when an application was made to it to 
try the question of citizenship :—and although the party could avail 
himself of all the matter, by way of answer, the plaintiff could not 
otherwise regard it than as an answer, and could do no otherwise 
towards forming an issue, without leave of court, than file a general 
replication to it, as an answer. 

Tt is said, in the order dismissing the bill, that more than two 
terms had elapsed since filing the pleas. Now if the most rigid 
and technical interpretation of the rules are to be had, and they 
shall be conformed to to the letter, it becomes important to ascer- 
tain when the pleas of the defendant were filed. ‘The answers of 
some of the defendants appear to have been lodged with the clerk 
of the court in his office, on the day of ; there was no 
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notice taken of them upon the rule docket or in the minutes of the 
court, and consequently they were not parts of the record; the de- 
fendants were not bound by them, and the complainants were not 
notified of their being on file. On the 24th, 30th, and 31st of 
December, 1839, and on the 19th February, 1540, notes wre made 
upon the rule docket of the filing of answers upon those days, but 
nothing is said about the filing of pleas. Neither of those days 
were or could have been rule days ; consequently the act was nuga- 
tory. On the 24th of December, 1539, a motion was sustained to 
set aside the decree nisi, and leave was given the defendants to file 
answers, Which does not appear from the minutes then to have been 
done ; and the complainants were, by order of the court, protected 
in their right thereafter to file any exception to the answers that 
might be filed. Let it be borne m mind, that the decree nist was 
set aside without putting the parties defendant upon any terms 
whatever; they were not even compelled to pay costs. 

In the answers various record and documents are properly referred 
to as exhibits, and constitute parts of the answers—the most mate- 
rial and only important parts, and without the filing of which the 
plaintiff could not safely proceed in making up an issue in the cause. 
At the January rules, 1842, these exhibiis were for the first time 
filed, and noted upon the rule ducket—they never having been 
before even lodged with the clerk. Up to that time the filing of 
answers Was not complete; then for the first time the cause stood 
upon bill and answe ‘r—and at the same time the cause was set for 
hearing by the defendants, on the merits, for Friday, the 14th Janu- 
ary, 1843; at the same time they suogeste ‘d the ‘death of Layton, 
and the names of his heirs, and took an order at the rules that they 
be parties. There was then clearly a misconception by the court, 
that more than two terms had elapsed since the filing of the pleas 
and before the order dismissing the bill. 

It doth clearly appear from the 17th rule, that issues are to be 
formed, and causes are to be prepared for trial, at the rules and 
upon the rule days, and that neither party is bound to notice the 
proceedings of his adversary except they be then entered in the rule 
book, or they be had in open court. 

The court below predicated its order dismissing the bill some- 
what upon the failure of the plaintiffs to file replications to the 
answers, and sullering two terms to expire. 

Pending a motion made by the complainants to set aside the rule 
for hearing of the cause upon its merits, and to remand the cause 
to the rule docket, that an issue might be had, and during the argu- 
ment of that motion, the defendants moved to dismiss the bill under 
the 21st rule, without any previous rule therefor, without any pre- 
vious notice thereof, and in direct conflict with their rule for a trial 
of the cause upon its merits, which they had taken. The court, in 
pronouncing the order, says: ‘The defendants having moved to 
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dismiss under the 21st rule, and it appearing to the court that the 
complainants had not set for trial the pleas filed, nor filed replica- 
tions to the answers, although two terms of the court had elapsed 
since the filing the same, it is ordered and adjudged, and decreed, 
that the suit be dismissed “as to all of the defendants.’ In re- 
sponse, therefore, to an application to remand the cause to the rules, 
and in response to an application to disntiss under the 21st rule, he 
does dismiss under that rule; and because the plaintiff had not 
replied to the answers. 

The plaintiffs were not bound to notice or reply to the answers 
until two calendar months afier they were put in, filed at the rules, 
or in open court; and upon their failure to reply, or file exceptions, 
they might be ruled to reply ; and upon the expiration of that rule, 
and no replication or exceptions filed, the suit might be dismissed : 
but even then, in the discretion of the court, the cause might be 
retained upon the payment of cost.—Rule 13th. But in this case 
there had been no rule for replication. No pains of dismissal could 
be inflicted upon the plaintiff for failing to reply, until he was ruled 
to do so. It was then a vain invocation of the 13th rule to sanction 
a dismissal moved for under the 21st. 

Afier filing a replication it would be too late to except to an 
answer; but the courts, in the exercise of a sound discretion, and 
for the attainment of justice, would sufier the replication to be with- 
drawn and exceptions had. But, at any time before replication, it 
is the right of the plaintiff, at the rules or in open court, to file ex- 
ceptions to the defendants’ answers ; and this right was particularly 
secured to the plaintiffs, without limitation as to time, upon setting 
aside the decree nisi. The court will not ordinarily set aside a de- 
cree nisi, until the coming in of a sufficient answer. In this case 
the rule was ex gratia departed from; reserving the right of the 
plaintiffs to reply to the answers when they should come in. 

Upon the trial of the plaintiffs’ motion, and before the decision 
thereof—when there had been no rule for replication, and the party’s 
right to file exceptions to the defendants’ answers would appear to 
have been unquestionable—they oflercd to do so, but the court 
refused them permission; and, inasmuch as Robert Layton had 
subsequently to the preceding term departed this life, and his heirs 
were not properly before the court, the plaintiffs offered to file a bill 
of revivor against them, which the court refused to permit: and 
without accepting any terms, or putting the plaintiff upon any terms 
to speed the cause, put an end to the cause by pronouncing a final 
decree—and did not, even in that, reserve to the plaintils the right 
to commence de novo. 

It is supposed that the decretal order dismissing the plaintiffs’ bill 
is erroneous for its ambiguity, and want of reasonable judicial cer- 
tainty. After dismissing the bill as fo all the defendants—which 
applies to all who had been served with process, or who had been 
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made defendants in the bill, and who had not answered—the decree 
proceeds: “and the complainants pay the costs of suit with regard 
to such of the defendants as had filed pleas of demurrers—the com- 
plainant having failed to reply to or set for hearing such pleas or 
demurrers before the second term of the court after filing the same, 
agreeably to the 21st of the rules of practice for the courts of equity 
of the United States, as prescribed by the Supreme Court of the 
United States.” 

Proctor filed the only demurrer that was filed in the cause. An 
issue was had speedily. It was set for hearing, and inasmuch as 
Layton and others relied upon the same matters, they were all heard. 
The demurrers were overruled, and the defendants ordered to an- 
swer over, Which Proctor has never done, notwithstanding which 
he has succeeded in tuming the plaintiff out of court. Now can 
this court ascertain from the decree, which of the persons named 
as defendants in the complainants’ bill are entitled to their costs? 
&e., &e. 

We therefore conclude that the inferior court erred,— 

1. In deciding that the defendants, or any of them, had filed pleas 
in the cause. 

2. That the failure of the plaintiffs to set such pleas down for 
trial should be visited with the pains of dismissal of their bill. 

3. That the plaintiffs were in default in not replying to the de- 
fendants’ answers. 

4. In refusing leave to the plaintiffs to file exceptions to the 
answers, and a bill of revivor against the heirs of a deceased party. 

5. In dismissing the plaintiffs’ bill as to all or any of the parties. 

6. In awarding costs to the defendants, or any of them, and not 
defining to whom. 

7. In refusing to award a rehearing of the case upon the petition 
and affidavit filed. 

Core, for appellees, said that after the case was argued in the 
court below, and when the court was about to deliver its opinion, 
some papers were presented, but the court very properly said it was 
too late. ‘The printed argument refers to the position of the case 
when the judge decided it; and there was nothing in this position 
to prevent the complainants from filing a replication. The record 
shows that they endeavoured to excuse themselves for this omission 
by filing a petition for a re-hearing; and it is, in fact, from the re- 
fusal of the court to grant this that the appeal was taken. 


Mr. Justice McLEAN delivered the opinion of the court. 

This is an appeal from the decree of the Circuit Court for the 
eastern district of Louisiana. 

To determine the point brought up by the appeal, it is unneces- 
sary to state the substance of the bill or answers. On motion, the 
Circuit Court dismissed the bill, under the 21st rule, because the 



































JANUARY TERM, 1845. 87 








Eendatl « Stokes ot ot 


‘complainants had not set down for hearing the pleas filed in this 
case, nor filed replication to the answers, although more than two 
terms of the court had elapsed since filing of the same.” 

The rule referred to is, “if the plaintiff shall not reply to, or set 
for hearing any plea or demurrer before the second term of the court 
after filing the same, the bill may be dismissed, with costs.” No 
plea had been filed in the case, and the demurrer filed had been 
overruled, so that the rule did not apply to the case as it stood at the 
time of the dismissal. The rule can only apply to demurrers and 
pleas technically so called. And there is no other rule of proceed- 
ing which authorized the decree of the court. The complainant 
ay, if he choose, go to the hearing on the biil and answer. 

The decree of the Circuit Court is reversed, and the cause is re- 
manded for further proceedings. 








Amos Kenpati, PLaintirr rn Error, v. Witiiam B. Stoxrs, Lucivs 
W. Srockton, aXp Dante Moore, survivors oF Ricnarp C, Strock- 
TON, DEFENDANTS IN ERROR. 


(The reader is referred to a former case between these parties, reported 
in 12 Peters, 524. The decision of the court in the present case is so intimately 
connected with the facts in both, that it is impossible to give a clear account 
of the principles established, without a reference to those facts.] 


After the decision in the former case, Stokes, &c., brought a suit against Ken- 
dall, which rested ultimately on two counts, viz., the first and fifth. The first 
claimed damages for the suspension, by Kendall, on the books of the Post- 
office Department, of certain credits which had been entered by his predeces- 
sor. The fifth, for the refusal, by Kendall,*to credit Stokes, &c., with th 
amount awarded in their favour by the solicitor of the Treasury. 

The damages claimed in the first count constituted a part of the reference to 
the solicitor, as shown by the plaintiffs below in their own evidence. 

After a reference, an award, and the reception of the money awarded, another 
suit cannot be maintained on the original cause of action, upon the ground 
that the party had not proved, before the referee, all the damages he had 
sustained, or that his damage exceeded the amount which the arbitrator 
awarded. 

The acts complained of were not ministerial, but were official acts, done by 
Kendall in his character of postmaster-general. A public oflicer, acting from 
a sense of duty, in a matter where he is required to exercise discretion, is not 
liable to an action for an error of judgment. 

With regard to the fifth count, the application for the mandamus covered the 
same ground as that taken in this count. Both rested on the refusal of Ken- 
dall to pay a sum of money to which Stokes, &c., were lawfully entitled. 

But where a party has a choice of remedies fur a wrong done, selects one, pro- 
ceeds to judgment, and reaps the fruits of his judgment, he cannot afterwards 
proceed in another suit for the same cause of action. 

This is especially true where the party has resorted to a mandamus, because it 
is not issued where the law affords a party any other adequate mode of re 
dress. To allow him to maintain another suit for the same cause of action 
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would be inconsistent pre the decision of the court which awarded the 
mandamus, 


Evidence of special damage was improperly admitted, under the circumstances 
of the case in the court below. 


Tuts case was brought up, by writ of error, from the Cireuit Court 
of the United States for the District of Columbia, sitting for the 
county of Washington. 

The Supreme Court of the United States having affirmed (12 Pe- 
ters, 524) the decision of the Circuit Court, awarding a mandamus 
against Amos Kendall, application was made by Stokes, &c., to 
Kendall, that the sum of money mentioned in the proceedings should 
be carried to their credit on the books of the department. Kendall 
declined to interfere in the matter, upon the ground that the “ audi- 
tor” had charge of the books, and that he himself had no power to 
settle claims, and no money to pay them with. On the 30th of 
March, 1838, a peremptory mandamus was issued by the Circuit 
Court, commanding him to obey and execute the act of Congress 
immediately upon the receipt of the writ, and certify perfect obe- 
dience to it on the 3d of April next. 

On the 3d of April, Mr. Kendall addressed a letter to the court, 
saying that he had communicated the award of the solicitor of the 
Treasury to the auditor, and received from him official information 
that the balance of said award had been entered to the credit of the 
claimants, on the books. 

In October, 1839, Stokes, &c., brought a suit against Kendall. 
The declaration consisted of five counts, three of which were aban- 
doned after a verdict and motion in arrest of judgment. The two 
remaining were the first and fifth. 

The first count averred, in substance, that the plaintiffs, with 
Richard C. Stockton, deceased, under and in the name of said 
Richard, were contractors for the transportation of the mails of the 
United States, by virtue of certain contracts entered into between 
them and the late William 'T. Barry, then postmaster-general of the 
United States. That the said William T. Barry, as postmaster- 
general, did cause certain credits to be given, allowed, and entered in 
the books, accounts, and proper papers in the Post-office Department, 
in favour of the plaintiffs and said Richard, as such mail contractors, 
under and in the name of said Richard. That the defendant, on 
succeeding Mr. Barry in the office of postmaster-general, wrongfully, 
illegally, malic iously, and oppressively caused said items of account, 
so ente red, and credited, and allowed, and upon which pay ments 
had been made, to be suspended on the books, accounts, and papers 
of the Post-office Department; and did cause said plaintiffs and said 
Richard, under and in the name of said Richard, to be charged on 
said books, papers, and accounts, with said several items and sums 
of money, amounting to $122, 000. 

The 5th count averred the passage of a private act of Congress, 
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entitled ‘‘An act for the relief of Wm. B. Stokes, Richard C. Stock- 
ton, Lucius W. Stockton, and Daniel Moore,” by which the solicitor 
of the ‘Treasury was authorized and required to determine on the 
equity of the claims of them, or any of them, growing out of certain 
alleged contracts between them and Mr. Barry, and by which the 
postmaster-general was directed to credit them with such amounts 
as might be awarded, pursuant to the act. ‘This count also averred 
the actual rendition of an award by Virgil Maxcy, then solicitor of 
the ‘Treasury, for the sum of $162,727 05, in favour of Richard C. 
Stockton, as the representative of himself and the plaintiffs below, 
and the refusal of Mr. Kendall to comply fully with the terms of the 
award, by crediting them with the full amount awarded. 

The cause came on for trial at November term, 1841, which re- 
sulted in a verdict for the plaintiffs. 

After the rendition of the verdict aforesaid, the defendant produced 
the following certificate by the said jurors, ‘and prayed the court to 
be permitted to have the same entered on the minutes of the court, 
to which the court assented. 

“We, the jurors, empannelled in the case of William B. Stokes 
and others v. Amos Kendall, and in which case we have this day 
rendered our verdict for the plaintitfs for $11,000, do hereby certily 
that said verdict was not founded on any idea that the defendant 
performed the acts complained of by the plaintiffs, and for which we 
gave damages as above stated, with any intent other than a desire 
faithfully to perform the duties of his office of postmaster-general, 
and protect the public interests committed to his charge; but the said 
damages were given by us on the ground that the acts complained 
of were illegal, and that the said sum of $11,000 was the amount 
of actual damage to plaintills estimated by us to have resulted from 
said illegal acts.’ 

Upon the trial the defendant took three bills of exceptions. 

The Ist exception was to the competency of the evidence to sus- 
tain the action. ‘The evidence oilered by the plaintiffs was: 

1. A transcript of the record in the mandamus case. 

2. The report of Virgil Maxey, solicitor of the ‘Treasury. 

3. Sundry letters and documents. 

4. Oral testimony relating to the partnership. 

The defendant offered four prayers to the court, praying instruc- 
tions to the jury that the defendant was not responsible to the plain- 
tiffs in the right in which they then sued under the Ist count; that 
he was not liable under the 5th count for refusing to comply with so 
much of the award of the solicitor as he, on the ground of want of 
jurisdiction in the said solicitor, refused to comply with; that he was 
not liable for consequential damages; and that the plaintiffs had no 
joint right of action. 

All of which prayers were refused by the court, to which refusal 
the defendant excepted. 

Vou. TI.—12 nH 2 
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2d Bill of Exceptions. 

The defendant then offered in evidence sundry depositions and 
papers : 

1. 'The depositions of Andrew Jackson, Martin Van Buren, and 
B. T. Butler. 

2. Correspondence between Mr. Kendall and the attorney-general. 

3. The attorney-general’s opinion, Document No. 123, 26th Con- 
gress, 2d session, House of Rep. Ex. Doc. page 1010. 

4. Letter from the solicitor of the Treasury. 

5. Reports of post-office committees of Senate and House. 

6. The evidence of Francis S. Key, Esq. 

Upon all which evidence the defendant founded four prayers: 

1. That plaintiffs were not contractors. 

2. That defendant was not liable if he acted from a conviction 
that it was his official duty to set aside the extra allowances. 

3. That he was not liable if he acted from a conviction that the 
solicitor had no lawful jurisdiction to audit and adjust the items, &e. 

4. That he was not liable for any of his acts, if the jury believe 
that he acted with the bond fide intention to perform duly the duties 
of his office, and without malice or intention to injure and oppress 
the plaintiffs. 

All of which prayers the court refused to grant, and to the refusal 
the defendant excepted. 

3d Bill of Exceptions. 

The plaintiffs offered evidence to prove their special expenses and 
losses, such as counsel-fees, tavern-bills, discounts, &c., to the ad- 
mission of which evidence the defendant objected; but the court 
overruled the objection and allowed it to be given. ‘To which over- 
ruling the defendant excepted. 

The case came up upon all these grounds. 








Dent and Jones, for the plaintiff in error. 

Coxe, for defendants. 

Dent laid down the following propositions: 

1. That the official acts complained of in the declaration amount 
to nothing more than a breach of contract, and a refusal to pay mo- 
ney due by contract and award. 

2. That these acts, with what motives, aggravations, or conse- 
quences soever accompanied, lay no ground for an action, sounding, 
in damages, as for an official or personal tort or misdemeanor. 

3. But as the case is now presented by the record, it is a conces- 
sum, that the defendant’s motives for the acts complained of were 
clear of all malice, self-interest, and intention to vex, harass, injure, 
or oppress the plaintiffs, and proceeded from no other intent than a 
desire faithfully to perform the duties of his office, and to protect the 
public interest committed to his charge; and that if the acts com- 
plained of were in truth illegal, or in any way a transgression of his 
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public duties, (which is altogether denied,) they resulted from 
an honest mistake and misapprehension of the authority and duties 
of his office; consequently, the broad question is now presented, 
whether an honest misapprehension of the rights of the plaintiffs be- 
low, and a contestation of those rights, under the influence of honest 
mistake, and in the manner and form appearing by the declaration 
and evidence in the cause, be an official or personal tort or misde- 
meanor. We maintain the negative of this question. 

4. If the plaintiils have shown, either in pleading or in evidence, 
any cause of action, still we except to all the evidence of special da- 
mage pretended to ‘hav e been sustained by the plaintifis, m conse- 
quence of the defendant’s refusal to allow and pay them the several 
sums of money pretended to be due under thew contract—such as 
discounts and usury paid by thei for money borrowed, expenses of 
travel, large fees to counsel, tavern-bills, and other expenses incurred 
in pursuit of their claim against the Post-ofiice Department. We 
maintain that the only measure of damages for withholding money 
due, (whether on public or private account,) is the legal inierest on 
the sum due. 

That all right of action (if any such ever existed, which is de- 
nied) for the pretended misfeasance complained of in the first count, 
was completely extinguished and barred by the act of Congress au- 
thorizing the solictior of the ‘Treasury to settle and adjust the claims 
of the plaintiffs and R. C. Stockton, or any of them, for the extra ser- 
vices, &c., in the act mentioned, and by the full and final settlement 
and adjustment of the same by the solicitor, as shown by the plaintiffs. 

That all right of action (if any such ever existed, which is de- 
nied) for the pretended nonfeasance complamed of in the oth count, 
(to wit, the non-payment of a certain portion of the solicitor’s award,) 
was extinguished and barred by the plaintiffs’ election of their remedy 
by mandamus, and the result of the procedure on such mandamus, 
as shown by the plaintiffs. 

7. ‘That the de fendant, as postmaster-general, had authority, and 
was primd facie just ified, by the circumstances of the case, for both 
the acts of pre god misfeasance and nonfeasance complained of: 
Ist, for originally contesting their claims for the pretended extra ser- 
vices afterwards referred to the solicitor of the ‘Treasury; and 2dly, 
for maintaining that the solicitor of the ‘Treasury had exceeded the 
scope of the authority committed to him by the act of Congress, in 
allowing certain claims not within the terms of the submission to his 
award, as defined in the act of Congress; and, consequently, for re- 
fusing to pay so much of the solicitor’s award as allowed such inad- 
missible claims. 

8. That there is a fatal misjoinder of parties in this action; inas- 
much as the plaintifls, by their own showing, both in pleading and 
in evidence, have no such joint rights of contract or action as they 
have sued on in this case. 
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9. That from their own exhibit of the original contracts, under 
which all the plaintiffs’ claims arise, taken in connection with the acts 
of Congress relating to the premises, the plaintilis’ own case, upon 
their own showing, absolutely concludes against any such joint rights 
of contract and action as are asserted in the first count. 

10. ‘That from their own exhibit of the awards of the solicitor of 
the ‘Treasury, referred to in their Sth count, their case, upon their 
own showing, equally concludes against such joint rights of action as 
are asserted in the Sth count. 

Consequently, the evidence of O. B. Brown ought to have been 
rejected, as incompetent and inadmissible; and the court ought to 
have allowed the several instructions asked by the defendant in regard 
to such joint rights. 

11. We maintain generally, and without exception, that the points 
of evidence, and of law, raised by the defendant in the course of the 
trial, and in arrest of judginent, (as set forth in the several bills of 
exceptions and motions in arrest of judgment, already referred to,) 
ought to have been sustained by the Circuit Court, and were erro- 
neously overruled by that court. 

Dent went largely into the history of the case, referring to man 
of the public documents which have been mentioned. He then took 
up the points, and contended that the act of 1825, (3 Story, 1985,) 
made the postmaster-general a disbursing officer of all the revenue 
of the department. See also 3 Story, 1630, the 4th section of the 
act of March 3d, 1817; 2 Story, 1091, Sih section of the act of 
April 21st, 1808; Gidley v. Palmerston, 7. J. B. Moore, 91, 108; 
3 Brod. & Bingh. 275; 7 Com. Law Rep. 434. 

On the third point he cited 1 East, 555, 558, and 564, note ; 
11 Johns. 114. 

The fourth point he thought too clear to be discussed. 

On the fifth and sixth points he contended that the plaintiffs were 
precluded from this action, by having already elected their remedy. 
2 Wm. Black. edition of 1828, 779, 827; 4 Rawle, 257—299; 
17 Pickering, 7—14; 6 Wheat. 109; 1 Salk. 11; 2 Bos. & Pul. 
71; 7 Johns. 21; 8 Johns. 3584. 

The evidence which the plaintiffs introduced in this case is the 
same which they brought before the solicitor to obtain his award, 
and also inthe mandamus case; and this may be shown under a 
plea of the general issue as well as under a plea in bar. Young 
v. Black, 7 Cranch, 565. 


Coxe, for defendants in error, referred to numerous documents to 
show that there was no misjoinder of parties; that they had all been 
recognised as joint contractors. He denied that it was a concessum 
that there was no malice; on the contrary, it is averred in the declara- 
tion. He denied also that the merits of this case had ever been 
settled. They were not by the solicitor of the ‘Treasury, whose 
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province it was to decide on the legality or legality of Mr. Ken- 
dall’s conduct in suspending the payments. ‘They were not setiled 
in the mandamus case, which related to an entry which Mr. Ken- 
dall refused to make. ‘The Circuit Court directed him to make it, 
and the Supreme Court aflirmed the decision. 12 Peters, 609. 

Having disposed of some preliminary objections, Mr. Coe proceed- 
ed to discuss the liability of public officers to pay money withheld, 
and cited 6 'T. R. 443; 3 Wils. 443; 2 Kane, 312; 6 Mun. 271; 
11 Mass. 350; 3 Wheat. 3.46 ; 2 Some B19; ; 1 'T. R. 493; 7 Mass. 
282; 2 Wm. Black. 1141; 5 Johns. 282; 9 Johns. 395; 13 Johns. 
141; 1 Cranch, 137; 10 Peters, Swartwout’s case. 

The defendants’ conduct was illegal. See 15 Peters, case of Bank 
of Metropolis; 9 Clarke & Finnelly Rep, 201, 278, 283; Lynd- 
hurst’s opinion, 284; Ld. Brougham’s opinion, 287—303, as to 
malice ; 310, Ld. Campbell’s opinion. 


Jones, in reply and conclusion, referred to several parts of the 
record to show that there was not such a partnership as would enable 
the plaintiffs to sue, and to other parts to show that malice in Mr. 
Kendall was wholly out of the case. This destroyed all claim for 
consequential damages. 

Ile then discussed what constitutes an egal act in a public 
officer, so as to make him liable in damages for withhelding money, 
and referred to Story on Agency, 308, sect. 305; 1 Crane “h, 345, 

Upon what grounds actions ex delicto have been maintained 
against a publie officer, he referred to 1 East, 562, 568; and to 
show what description and quality of officers are liable to this action, 
he referred to the case of Gidley v. Ld. Palmerston, 111. 

If the action be really founded upon a form of contract, yet, being 
mixed up with tort, every defence, good against the form ex con- 
tractu, is good against the tort. 1 Espinasse, 172; 8 Durn. & 
East, 335. . 

An acton will lie against a public officer only when the duty to 
be performe “dis wholly ministerial, and never in a case where judg- 
ment is to be exercised. United States v. Bar’ of Metropolis, 
15 Peters, 403. 

As to the mandamus case, Mr. Kendall did not disobey, for the 
extra allowance extended only to the end of the first quarter of 1835. 











Mr. Chief Justice TANEY delivered the opinion of the court. 

The record in this case is very voluminous, and contains a great 
mass of testimony, and also many incidental questions of law not 
involving the merits of the case, which were raised «aid decided in 
the Circuit Court, and to which exceptions were taken by the plain- 
tiff in error. But both parties have expressed their desire that the 
controversy should now be terminated by the judgme:t of this court; 
and that the leading principles which must ultime*: ole decide the 
rights of the parties should now be setiled; and that the case should 
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not be disposed of upon any technical or other objections which 
would leave it open to further litigation. In this view of the sub- 
ject it is unnecessary to give a detailed statement of the proceedings 
in the court below. Such a statement would render this opinion 
needlessly tedious and complicated. We shall be better understood 
by a brief summary of the pleadings and evidence, together with the 
particular points upon which our decision turns; leaving unnoticed 
those parts of the record which can have no influence on the judg- 
ment we are about to give, nor vary in any degree the ultmate 
rights of the parties. 

At the time of the trial and verdict in the Circuit Court the declara- 
tion contained five counts. But afier the verdict was rendered, the 
plaintifis in that court, with the leave of the court, entered a nolle 
prosequi upon the second, third, and fourth, and the judgment was 
entered on the first and the fitth. It is only of these two last men- 
tioned counts, therefore, that it is necessary to speak. ‘The verdict 
was a general one for the plaintiffs, and their damages assessed at 
$11,000. 

The first count states that by virtue of certain contracts made with 
William ‘T. Barry, while he was pos'master-general, and services 
performed under them, the plaitifis on the Ist of May, 1835, were 
entitled to receive and have allowed to them the sum of $1 22,000, 
and that that sum was accordingly credited to them on the books of 
the Post-office Department; and that Amos Kendall, the defendant 
in the court below, afierwards became postmaster-general, and as 
such illegally and maliciously caused the tems composing the said 
amount to be suspended on the books of the depariment, and the 
plaintifis to be charged therewith: whereby they were greatly in- 
jured, and put to great expenses, and suffered in their business and 
credit. 

The fifth count recites the act of Congress of July 2d, 1836, by 
which the solicitor of the Treasury was authorized to settle and ad- 
just ihe claims of the pis intiffS for services rendered by them under 
contracts with William ‘T. Barry, while he was postmaster- -general, 
and which had been suspended by Amos Kendall, then postmaster- 
general, and to make them such allowances therefore as upon a full 
examination of all the evidence might seem right and according to 
principles of equity; ard the posimaster-general directed to credit 
them with whatever sum or sums of money the solicitor should de- 
cide to be due to them, for or on account of such service or con- 
tract; and after this recital of the act of Congress, the plaintiffs pro- 
ceed to aver that services had been performed by them under con- 
tracts with William 'T. Barry, while he was postmaster-general, on 
which their pay had been suspended by Amos Kendall, “then post- 
master-general, and that for these claims the solicitor of the 1 ‘reasury 
allowed the plaintiffs large sums of money amounting to $162,727 05; 
that the defendant had notice of the premises, and that it became his 
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duty as postmaster-general to credit the plaintiffs with this sum ; but 
that he illegally and maliciously refused to give the credit, by reason 
whereof the plaintiffs were subjected to great loss, their credit im- 
paired, and they were obliged to incur heavy expenses in prosecuting 
their rights, to their damage i in the sum of $100,000. 

The defendant plead not guilty, upon which issue was joined. 

At the trial, the plaintiffs offered in evidence the record of the 
proceedings in the mandamus which issued from the Circuit Court 
upon their relation on the 7th day of June, 1837, commanding the 
said Amos Kendall to enter the ‘credit for the sum awarded by the 
solicitor. It is needless to state at large the proceedings in that 
suit, as they are sufficiently set forth in the report of the case in 
12 Peters, 524; the judgment of the Circuit Court awarding a per- 
emptory mandamus having been brought by writ of error before the 
Supreme Court, and there affirmed at January term, 1838. Various 
papers and letters were also offered in evidence by the plaintiffs to 
show that the allowances mentioned in the declaration had been 
suspended by the defendant ; and that after the award of the soli- 
citor, and before the original mandamus issued, he had refused to 
credit $39,472 47, part of the sum awarded, upon the ground that 
the 1 items composing it were not a part of the subject-matter referred ; 
and upon which, as the defendant insisted, the solicitor had no right 
to award. Other papers and letters were also offered showing that 
after the judgment of the Circuit Court awarding a peremptory 
mandamus had been affirmed in the Supreme Court, the plamntifis 
demanded a credit for the above-mentioned balance on the 23d of 
March, 1838: that the defendant declined entering the credit, 
alleging that a recent change in the post-office law had placed the 
books and accounts of the department in the custody of the audi- 
tor; and some <difficulty having arise n on this point, the Circuit 
Court, on the 30th of March, 1838 , issued a mandamus command- 
ing the postmaster-general to enter the credit on the books of the 
department ; and to this writ the defendant made return on the 3d 
of April, 1838, that the said credit had been entered by the auditor 
who had the leg ral custody of the books. 

The whole of this evidence was objected to by the defendant, 
but the objection was overruled and the testimony given to the jury. 
And upon the evidence so offered by the plaintiffs, before any evi- 
dence was produced on his part, the defendant moved for the follow- 
ing instruction from the court: 

**'The defendant, upon each and every of the plaintiffs’ said 
counts, severally and successively prayed the opinion of the court, 
and their instruction to the jury that the evidence so as aforesaid 
produced and given on the part of the plaintiffs, so far as the same 
is competent to sustain such count, is not competent and sufficient 
to be left to the jury as evidence of any act or acts done or omitted 
or refused to be done by the defendant, which legally laid him liable 
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to the plaintiffs in this action, under such count, for the consequential 
damages claimed by the plaintiffs in such count.””—This instruction 
was refused and the defendant excepted. 

The question presented to the court by this motion in substance 
was this:—Had the plaintiffs upon the evidence adduced by them 
shown themselves entitled in point of law to maintain their action 
for the causes stated in their declaration upon the breaches therein 
assigned, assuming that the jury believed the testimony to be true ? 

The instruction asked for was in the nature of a demurrer to the 
evidence, and in modern practice has, in some of the states, taken 
the place of it. In the Maryland courts, from which the Circuit 
Court borrowed its practice, a prayer of this description at the time 
of the cession of the District and for a long time before, was a fami- 
liar proceeding, and a demurrer to evidence seldom, if ever, resorted 
to. And the refusal of the court was equivalent to an instruction 
that the plaintiffs had shown such a cause of action as would 
authorize the jury, if they believed the evidence, to find a verdict 
in favour of the plaintiffs, and to assess damages against the defend- 
ant for the causes of action stated in the declaration. 

Now the cause of action stated in the first count is the suspension, 
by the defendant, of the allowances made by his predecessor in 
office ; and of the recharge of sums with which the plaintiffs had 
been credited by Mr. Barry when he was the postmaster-general. 
And it appeared in evidence, by the proceedings in the mandamus, 
that the plaintilis being unable to settle with the defendant the dis- 
pute between them on the subject, they applied to Congress for 
relief; that upon this application a law was passed referring the 
matter to the solicitor of the Treasury, with directions that he should 
inquire into, and determine the equity of these claims, and make 
them such allowances therefor as might seem right according to the 
principles of equity; and that the postmaster-general should credit 
them with whatever sums of money, if any, the solicitor should 
decide to be due; that the plaintiffs assented to this reference, and 
offered evidence before the solicitor that they were entitled to the 
allowances and credits claimed by them; and that, from the con- 
duct of the postmaster-general, in suspending and recharging these 
allowances and credits, they had been compelled to pay a large 
amount in discounts and interest, in order to carry on their busi- 
ness ; and that the solicitor had finally determined in favour of their 
claims, and awarded to them the sum hereinbefore mentioned, giving 
them, as appears in his report to Congress, interest on the money 
withheld from them; and also, that, before this suit was brought, 
they had obtained a credit on the books of the department for the 
whole sum awarded by the solicitor. 

Assuming, for the sake of the argument, that an action might in 
the first instance have been sustained against the postmaster-gencral, 
can the plaintiffs still support a suit upon the original cause of 
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action? It was not a controversy be tween the plaintiffs and Amos 
Kendall as a private individual, but between them and a public 
officer acting for and on behalf of the United States. If they had 
sustained damage, it was the consequence of his act, and the ques- 
tion of damages was necessarily referred with the subject-matter in 
controversy, out of which that question arose. It was an incident 
to the principal matters referred, and therefore within the scope of 
the reference ; and it is not material to inquire whether damages for 
the detention of the money were claimed or not, or allowed or not. 
In point of fact, however, the plaintifis did claim interest on the 
money withheld as a damage sustained from the conduct of the 
postmaster-general, and oflered proof before the solicitor of the 
amount of discounts and interest they had been compelled to pay ; 
and, moreover, were allowed, in the award, a large sum on that 
account, which was paid to ‘then as well as the principal sum. 
The question, then, on the first count is, can a party, after a refer- 
ence, an award, and the receipt of the money awarded, maintain a 
suit on the original cause of action upon the ground that he had not 
proved, before the referee, all the damages “he had sustained? or 
that his damage exceeded the amount which the arbitrator awarded? 
We think noi. The rule on that subject is well settled. It has been 
decided in many cases, and is clearly stated in Dunn v. Murray, 
9B. & €. 730. The plaintiffs, upon their own showing, therefore, 
were not cititled to maintain their action on the first count, and the 
Circuit Court ought so to have directed the jury. 

The judgment upon this count is also lable to another objection 
equally fatal. The acts SS of were not what the law terms 
a but were official acts done by the defendant in his cha- 
racter of postmaster-general. ‘The declaration, it is true, charges 
that the ‘y were maliciously done, but that was not the eround upon 

hich ihe Cireuit Court sustained the action either on this count or 
the fitih, Lor, among other instructions moved for on behalf of the 
defendant, the court were requesied to direct the jury : 

That, if they found from the evidence that the postmaster- 
general acted from the conviction that he had lawful power and 
auihorliy as posimaster-general to set aside the extra allowances 
made by his predecessor, and to suspend and recharge the same, 
and from a conviction that it was his official duty to do so; and if 
the plaintitls suffered no injury from such official act, but the incon- 
veniences necessarily resulting therefrom, that the defendant was not 
liable.” 

This instruction was refused; the court thereby in effect giving 
the jury to understand that however correct and praiseworthy the 
motives of the officer might be, he was still liable to the action, and 
chargeable with damages. 

We are not aware of any case in England or in this country in 


which it has been held that a public officer, acting to the best of his 
Voit. UL.—13 
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judgment and from a sense of duty, in a matter of account with an 
individual, has been held liable to an action for an error of judgment. 
The postmaster-general had undoubtedly the right to examine into 
this account, in order to ascertain whether there were any errors in 
it which he was authorized to correct, and whether the allowances 
had in fact been made by Mr. Barry ; and he had a right to suspend 
these items until he made his examination and formed his judgment. 
It repeatedly and unavoidably happens, in transactions with the 
government, that money due to an individual is withheld trom him 
for a time, and payment suspended in order to afford an opportunity 
for a more thorough examination. Sometimes erroneous construc- 
tions of the law may lead to the final rejection of a claim in cases 
where it ought to be allowed. But a public officer is not liable to 
an action if he falls into error inla case where the act to be done is 
not merely a minisierial one, but is one in relation to which it is his 
duty to exercise judgment and discretion ; even although an indivi- 
dual may sufler by his mistake. A contrary principle would indeed 
be pregnant with the greatest mischiefs. It is unnecessary, we think, 
to refer to the many cases by which this doctrine has been established. 
It was fully recognised in the case of Gidley, Exec. of Holland, v. 
Ld. Palmerston, 7 J. B. Moore, 91, 3 B. & B. 275. 

The case in 9 Clark & Finnelly, 251, recently decided in England, 
in the House of Lords, has been much relied on in the argument for 
the defendant in error. But upon an examination of that case it will 
be found that it had been decided by the Court of Session in Scot- 
land, in a former suit between the same parties, that the act com- 
plained of was a mere minisierial act which the parity was bound to 
perform; and that this judgment had been affirmed in the House of 
Lords. And the action against the party, for refusing to do the act, 
was maintained, not upon the ground only that it was ministerial, 
but because it had been decided to be such by the highest judicial 
tribunal known to the laws of Great Britain. The refusal for which 
the suit was brought took place after this decision; and the learned 
Lords, by whom the case was decided, held that the act of refusal, 
under such circumstances, was to be regarded as wilful, and with 
knowledge ; that the refusal to obey the lawful decree of a court of 
justice was a wrong for which the party, who had sustained injury 
by it, might maintain an action, and recover damages against the 
wrongdoer. ‘This case, therefore, is in no respect in conflict with the 
principles above stated; nor with the rule laid down in the case of 
Gidley v. Ld. Palmerston. 

In the case before us the settlement of the accounts of the plain- 
tiffs properly belonged to the Post-office Department, of which the 
defendant was the head. As the law then stood it was his duty to 


exercise his judgment upon them. He committed an error in sup- 


posing that he had a right to set aside allowances for services rendered 
upon which his predecessor in office had finally decided. ‘But as the 
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ease admits that he acted ian a sense of public duty and without 

malice, his mistake in a matter properly belonging to the department 

over Which he presided can give no cause of action against him. 
We proceed to the fifth count. But before we examine the cause 

| of action there stated, it will be proper to advert to the principles 

| 

| 

| 





settled by this court in the case of the mandamus hereinbefore re- 
ae ferred to. ‘The court in that case, speaking of the nature and cha- 


ef. racier of the proceeding by mandamus, which had been fully argued 
O at the bar, said that it was an action or suit brought in a court of 
f° 2 justice, asserting a right, and prosecuted according to the forms of 
= judicial proces ding 5 and that a pariy was entiiled to it when there 
” was no other adequate remedy ; and that although in the case then 
| - before them the plaintitls 1 in the court below mi: oht have brought their 


action agaist the defendant for damages on account of his refusal to 

give the credit directed by the act of Congress, yet as that remedy 

might not be adequate to aflord redress, they were, as a matter of 
| right, enailed to pursue the remedy by mand: unus, 

Now, the former case was between these same parties, and the 
wrong then complained of by the plaintiffs, as well as in the case 
before us on the fifth count, was the refusal of the defendant to enter 
a credit on the books of the Post-office Department for the amount 
awarded by the solicitor. In other words, it was for the refusal to 
pay them a sum of money to which they were lawfully entitled. The 
eredit on the books was nothing more than the form in which the 
act of Congress, referrmg the dispute to the solicitor, directed the 
payment to be made. For the object and effect of that entry was to 
discharge the plaintiffs from so much money, if on other accounts 

@ they were debtors to that amount; and if no other debt was due 
from them to the United States, the credit entitled them to receive at 
once from the government the amount credited. ‘The action of man- 
damus was brought to recover it, and the plaintifls show by their 
evidence that they did recover it in that suit. The gist of the action 
in that case was the breach of duty in not entering the credit, and it 
was assigned by the plaintiffs as their cause of action. The cause 
of action in the present case is the same; and the breach here 
assigned, as well as in the former case, is the refusal of the defend- 
ant to enter this credit. The evidence to prove the plaintiffs’ cause 
of action is also identical in both actions. Indeed, the record of the 
proceedings im the mandamus is the testimony relied on to show the 
refusal of the postmaster-general, and the circumstances under which 
he refused, and the reasons he assigned for ii. But where a party 
has a choice of remedies for a wrong done to him, and he elects 
one, and proceeds to judgment, and obtains the fruits of his judg- 
ment, can he, in any case, afierwards proceed in another suit for the 
same cause of aciion? It is true that in the suit by mandamus the 
plainiiils could recover nothing beyond the amount awarded. But 
they knew that, when they elecied the remedy. If the goods of a 
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party are forcibly taken away under circumstances of violence and 
aggravation, he may bring trespass, and in that form of action recover 
not only the value of the property, but also what are called vindic- 
tive damages—that is, such damages as the jury may think proper 
to give to punish the wrongdoer. — But if instead of an action of tres- 
pass he elects to bring rover, where he can recover on ily ihe value 
of the property, it never has been supposed that, afier having P OSs 
cuted the suit to judgement and received the dameces aya rded him, 
he can then bring trespass upon the ground thet he could not in the 
action of trover give evidence of the circumstence “of ueravation, 
which entitled him to demand vir we ws e dumae 

The same principle is involved here. ‘The pleintiffs show thet 
they have sued for and recovered ay the mandamus suit the full 
amount of the award; and having recovered the debt they new 
bring another suit upon the same cause cf accion, because in the 
former one they could not recover damages tor the dctenion of the 
money. ‘The law does not permit a party to be twice harassed for 
the same cause of action; nor suffer a plaimilio proceed in one suit 
to recover the principe! sum of money, and then support another to 
recover damages for the detention. ‘This principle will be found to 
be fully recognised in 2 Bl. Rep. 839, 831; 5 Co. 61, Sparry’s case ; 
Com. Dig. tit. detion, IK. 3. And in the case of Moses 7. Macfarlan, 
2 Burr. 1010, Ld. Mansfield held that the plaintif having a right to 
bring an action of assumpsit for money had and reecived to his use 
ona special action on ihe case on an agreement, and having made 
his election by bringing essumpsit, a recovery in that action would 
bar one on the agreement, although im the latter he could not only 
recover the money claimed in the aciion of assumpsit, but also the 
costs and expenses he had been put to. ‘The case before us falls 
directly within the rule stated by Ld. Mansfield. 

This objeciion applies with sull more force, when, as in this in- 
stance, the party has proceeded by mandamus. ‘The remedy in that 
form, originally, was not regarded as an acuon by the party, but as 
a prerogative wil commanding the execution of an act, where other- 
wise justice would be obstructed; and issuing only in ceses relating 
to the public and the government; and it was never issued when the 
party had any other remedy. It is now regarded as an accion by the 
party on whose relation it is granted, but subject still to this restric 
tion, that it cannot be granted to a party where the law affords — 
any other adequate means of redress. Whenever, therefor ama 
damus is applied for, it is upon the ground that he cannot obtain 
redress in any other form of proceeding. And to allow him to bring 
another action for the very seme cause after he has obtained the 
benefit of the mandamus, would not only be harassing the defendant 
with two suits for the same thing, but would be inconsistent with 
the grounds upon which he asked for the mandam is, and inconsistent 
also with the decision of the cout which awarded it. If he had 
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another remedy, which was incomplete and inadequate, he abandoned 
it by applying jor and obtaining the mandamus. It is treated both by 
him and the court as no remedy. Such was obviously the meaning 
of the Supreme Court in the opinion delivered in the former suit 
between these parties, where they speak of the action on the case, 
and give him the mandamus, because the other form of action was 
inadequate to redress the injury, and they would not therefore require 
the plaintiffs to pursue it. And they speak of the action on the case 
as an alternative remedy ; not as acc ‘umulative and in addition to the 
mandamus. In the case in 9 Clark & Finnelly, 251, hereinbefore 
mentioned upon another point, the attorney-general in ‘his arguinent 
said that no other action would lie in any case where the party was 
entitled toa mandamus. And Ld. Campbell, in giving his judgment, 
said that this proposition was not universally true; and at any rate 
applied only to the original grant of the mandamus, and not to the 
remedy for ‘disobeying it ; and that no case had been cited to show 
that an action would not lie for disobedience to the judgment of the 
court. This remark upon the proposition stated by the attorney- 
general shows clearly that in his judgment you could not resort to a 
mandamus and to an action on the case also for the same thing. If 
the postmaster-general had refused to obey the mandamus, then 
indecd an action on the case might have been maintained against 
him. But the present suit is not brought on that ground. No 
question is presented here as to the necessi! y of pleading a former 
recovery in bar, nor as to the right to offer it in evidence upon the 
general issue. ‘The point in the Cireuit Court did not arise upon the 
pleading of the defendant, nor upon evidence offered by him; but 
upon the case made by the plaimtils, in which, by the same evidence 
that proved their original cause of action, they also proved that they 
had already sued the defendant upon it, and recovered a judgment, 


which had been satisfied before this suit was brought. And we 
think upon such evidence the insiruction first above mentioned ought 
to have been given on this (the fifth) count, as it appeared by the 


plaintiis’ own showing that they hi id already recovered satisfaction 
for the injury complained of in their declaration. 

‘The ease before us is altogether unlike the cases referred to in the 
argument, where, afier a party has been admitted or restored to an 
oflice, he has maintained an action of asstmpsit or case to recover 
the emoluments which had been received by another, or of which he 
had been deprived during the time of his exclusion. Jn those cases 
the cause of action in the aneopinany was the exclusion from office; 
aud the suit afterwars ds | brought was to recover ihe emoluments and 
profi.s to which his admission or restoration to office showed hun to 
have been legally entiled. ‘The a iia of assumpsit or case would 
not have res:ored him to the office, nor have secured his right to the 
profits. But in the case before the cour : if thts acuon had been res 


sor.ed to in the first instance, rahe of the mandamus, the plaintiffs 
12 
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coal have ree seen the amount due on the award, - the damages 
arising from its unlawful detention must have been assessed and re- 
covered in the same verdict. Clearly, they could not have main- 
tained one action on the case for the amount due, and then brought 
another to recover the damages; and this, not because both were 
actions on the case, but because they could not be permitied to ha- 
rass the defendant with two suits for the same thing, no matter by 
what name the actions may be technically called, nor whether both 
are actions on the case, or one of them called a mandamus. 

But if this action could have been maintained, we think that most 
of the evidence admitted by the Circuit Court to enhance the damages 
ought not to have been received. It consisted chiefly of discounts 
and interest paid by the plaintiffs before the award of the solicitor, 
and of expenses on journeys and tavern bills, and fees paid to coun- 
sel for prosecuting their claim before Congress and the courts. — It 
appears by the record that before this evidence was offered the court 
had instructed the jury, that malice on the “~* of the defendant was 
not necessary to support the action; and it appears also that the 
jury, which ‘found the verdict and assessed the damages, declared 
that their verdict was not founded on any idea that the defendant 
did the acts ¢ omplaine ‘dof, and for which they gave the damages of 
$11,000, with any intent other than a desire fis ithfully to perform the 
duties of his office of postmaster-general, and to protect the publie 
interests committed to his charge, and that the d: images Were given 
on the ground that his acis were illegal, and that the sum given was 
the amount of the actual damage estimated to have resulted from his 
illegal acis. 

We have already said that although this action is in form fora 
tort, yet in substance and in truth it is an action for the non-payment 
of money. And upon the principles upon which it Was supported 
by the court, and decided by the jury, if there had been no proceed- 
ing by mandamus to bar the aciion, the legal measure of damages 
upon the fitih count would undoubtedly have been the amount due 
on the award, with interest upon it. 

The testimony, however, appears to have been offered chiefly un- 
der the first count, because the ems for interest paid, and travelling 
and tavern expenses, for the most part, bear dates before the aw: ard, 
and also a portion of the fves of counse a The evidence was certain- 
ly inadmissible under this count, since, for the reasons already given, 
no action could be maintained upon it, if there had been no previous 
proceeding by mandamus, and consequently no damages could be 
recovered upon it. But mdependently of this consideration, and 
even if the action could have been susiained, there are insuperable 
objections to the admission of this testimony. In the first place, no 
special damages are laid in the declaration; and in that form of 
pleading no damages are recoverable, but such as the law implies to 
have accrued from the wrong complained of; 1 Chit. Pl. 385: and 
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certainly the law does not imply damages of the description above 
stated. But we think the evidence was not admissible in any form 
of pleading. In the case of Hathaway v. Barrow, 1 Camp. 151, ia 
an action on the case for a conspiracy to prevent the plaintiff from 
obtaining his certificate under a commission of bankruptcy, the court 
refused to receive evidence of extra cosis incurred by the plaintiff j in 
a petition before the chancellor. In the case of Jenkins v. Biddulph, 
4 Bingh. 160, in an action against a sheriff for a false return, the 
court said they were clearly of opinion that the plaintiff was not 
entitled to recover the extra costs he had paid; that, as between the 
attorneys and their clients, the case might be different, because the 
attorney might have special instructions, which may warrant him in 
incurring the extra costs, but that in a case like the one before them 
the plaintiff could only claim such costs as the prothonotary had 
taxed. And in the case of Grace v. Morgan, 2 Bingh. N. C. 534, in 
an action for a vexatious and excessive distress, the plaintiff was not 
allowed to recover as damages the extra cosis in an action of replevin 
which the plamtil had brought for the goods distrained; and the 
case in 1 Stark. 306, in which a conirary principle had been adopt- 
ed, was overruled, 

These were stronger cases for extra costs than the one before us. 
The admission of the testimony in relation to the largest item in these 
charges, that is, for interest paid by the plaintiffs, amounting to more 
than $9000, is still more objectionable. For it appears from the 
statement in the exception that the very same account had been laid 
before the solicitor, and had induced him, as he states in his report 
to Congress, to make the plaintiffs an allowance in his award 
for interest, amounting to $6893 93. And to admit this evidence 
again in this suit was to enable the plaintifls to recover twice for the 
same thing: and afier having received from the Umiied States what 
was deemed by the referee a just compensation for this item of 
damage, to recover it over again from the defendant. 

There are several other questions stated in the record, but it is 
needless to remark upon them, as the opinions already ‘expressed 
dispose of the whole case. The judgment of the Circuit Court must 
be reversed. 


[For the dissenting opinion of Mr. Justice McLean, see App. p.800.] 





Ex Parte Dorr. 


Neither the Supreme Court, nor any other court of the United States, or judge 
thereof, can issue a habeas corpus to bring up a prisoner, who is in custody 
under a sentence or execution of a state court, for any other purpose than to 
be used as a witness. 

An application for a writ of error, prayed for without the authority of the party 
concerned, but at the request of his friends, cannot be granted. 
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." TreapweLL moved for a writ of habe as Corpus to > hilne up 
Thomas W. Dorr, of Rhode Island, under the following circum- 
stances :— 

He stated that Dorr was charged with levying war against the 
state of Rhode Island, and sentenced to the state’s prison for life, in 
June, 1844; that upon the trial a pemt of law was raised, whether 
treason could be committed against a state, but the court would not 
permit counsel to argue it; that a motion was made to suspend the 
sentence until a writ of error could be sued out to bring the case 
before the Supreme Court of the United States, but the court refused 
to suspend it. He then read affidavits to show that personal access 
to Dorr was denied, in consequence of which his authority could not 
be obtained for an application for such a writ. The present motion 
for a habeas corpus was based upon this fact. There was no other 
mode of ascertaining whether or not it was Dorr’s wish that his case 
should be brought up to this court. Under the 14th section of the 
Judiciary Act, the power to issue writs of habeas corpus was vested 
in the judges of the United States’ courts, 3 Story’s Com. tit. Ju- 
risdiction, 88, 590, 594, 595, 603, 608, 610, 625. 

The case was in itself proper to be brought up under the 25th 
section of the Judiciary Act, as the decision of the state court was 
thought to be inconsistent with the Constitution of the United Siates. 


Mr. Justice McLEAN delivered the opinion of the court. 

Thomas W. Dorr was convicted before the Supreme Court of 
Rhode Island, at March term, 1844, of treason against the state of 
Rhode Island, and sentenced to the state’s prison “for life. And it 
appears from the aflidavits of Francis C. ‘Treadwell, a counsellor at 
law of this court, and others, that personal access to Dorr, in his 
confinement, to ascertain whether he desires a writ of error to remove 
the record of his conviction to this court, has been refused. On this 
ground the above application has been made. 

Have the court power to issue a writ of habeas corpus in this case? 
This is a preliminary question, and must be first considered. 

The original jurisdiction of this court is limited by the Constitution 
to cases affecting ambassadors, other public ministers, and consuls, 
and where a state is a party. Its appellate jurisdiction is regulated 
by acts of Congress. Under the common law, it can exercise no 
jurisdiction. 

As this case cannot be brought under the head of original juris- 
diction ; ifsustainable, it must be under the appellate power. 

The 14th section of the Judiciary Act of 1789 provides, ‘that the 
courts of the United States shall have power to issue writs of scire 
facias, habeas corpus, and all other writs not specially provided for 
by statute, which may be necessary for the exercise of their respec- 
tive jurisdic tions, and agreeable to the principles and usages of law. 
And that either of the justices of the Supreme Court, ; as well as 
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judges of the District Courts, shall have power to grant writs of 
habeas corpus for the purpose of an inquiry into the cause of commit- 
ment: Provided that writs of habeas corpus shall in no case extend 
to prisoners in jail, unless where they are in custody under or by 
colour of the authority of the United States, or are committed for 
trial before some court of the same, or are necessary to be brought into 
court to testify.” 

In the trial of Dorr, it was insisted that the law of the state, under 
which he was prosecuted, was repugnant to the Constitution of the 
United States. And on this ground a writ of error is desired, under 
the 25th section of the Judiciary Act above named. ‘That as the 
prayer for this writ can only be made by Dorr or by some one under 
his authority, and as access to him in prison is denied, it is insisted 
that the writ to bring him before the court is the only means through 
which this court can exercise jurisdiction in his case by a writ of 
error. Even if this were admitted, yet the question recurs, whether 
this court has power to issue the writ to bring him before it. That 
it has no such power under the common law is clear. And it is 
equally clear that the power nowhere exists, unless it be found in 
the 14th section above cited. 

The power given to the courts, in this section, to issue writs of 
scire fucias, habeas corpus, &c., as regards the writ of habeas corpus, 
is restricted by the proviso to cases where a prisoner is ‘‘in custody 
under or by colour of the authority of the United States, or has been 
committed for trial before some court of the same, or is necessary to be 
brought into court to testify.”” This is so clear, from the language 
of the section, that any illustration of it would seem to be unneces- 
sary. ‘The words of the proviso are unambiguous. They admit of 
but one construction. And that they qualify and restrict the preced- 
ing provisions of the section is indisputable. 

Neither this nor any other court of the United States, or judge 
thereof, can issue a habeas corpus to bring up a prisoner, who is in 
custody under a sentence or execution of a state court, for any other 
purpose than to be used as a witness. And it is immaterial whether 
the imprisonment be under civil or criminal process. As the law 
now stands, an individual, who may be indicted in a Circuit Court 
for treason against the United States, is beyond the power of federal 
courts and judges, if he be in custody under the authority of a 
State. 

Dorr is in confinement under the sentence of the Supreme Court 
of Rhode Island, consequently this court has no power to issue a 
habeas corpus to bring him before it. His presence here is not re- 
quired as a witness, but to signify to the court whether he desires a 
writ of error to bring before this tribunal the record of his con- 
viction. 

The counsel in this application prays for a writ of error, but as it 
appears from his own admission that he does not act under the au- 
Vor. IlI.—14 
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thority of Dorr, but at the request of his friends, the prayer cannot 
be granted. In this view it is unnecessary to decide whether the 
counsel has stated a case, which, with the authority of his client, en- 
titles him to a writ of error. 

The motion for a habeas corpus is overruled. 

















Epwarp Curtis, PLaintirF 1s ERROR, v. WinniAM Martin anv 
Cuarvces A. Cor, DEFENDANTs. 


An act of Congress imposing a duty upon imports must be construed to describe 
the article upon which the duty is imposed, according to the commercial un- 
derstanding of the terms used in the law in our own markets at the time when 
the law was passed. 

The duty, therefore, imposed by the act of 1832 upon cotton bagging, cannot 
properly be levied upon an article which was not known in the market as 
cotton bagging in 1832, although it may subsequently be called so. 


Tus ease was brought up by writ of error from the Circuit Court 
of the United States for the southern district of New York. 

It was an action brought in the court below by Martin and Coe 
against Curtis, the collector, for return of duties upon certain im- 
portations of gunny cloth, from Dundee, in Scotland, from April 
to September, 1841. 

The facts in the case are clearly stated in the following brief of 
Mr. WVelson, attorney-general, who argued the case on behalf of 
Curtis, the plaintiff in error:— 

This was an action brought by the defendants in error against 
Curtis, as collector of the port of New York, to recover back the 
sum of $4543 17 of duties, levied by him on a certain article as 
cotton bagging, which, they contended, was gunny bagging, a non- 
enumerated article in the tariff of 1832, and therefore duty tree ; and 
the question in the cause wes, whether this kind of bagging was cot- 
ton bagging within the meaning of the revenue laws? ‘The duties 
were paid under written protest annexed to each entry. 

By the tariff of 1832 it is enacted, that “on cotton bagging three 
and a half cents a square yard, without regard to the weight or 
width of the article,” of duty shall be collected. This duty, modi- 
fied by the Compromise Act, was chargeable when the goods were 
imported. 

The imported article, used as bagging for the packing of cotton, 
is principally manufactured in the town of Dundee, in Scotland, and, 
like the bagging of Kentucky, was made of hemp, until the material 
of which the gunny cloth of India is manufactured began to be used. 
Bagging for cotton has also been made of cotton. 

Gunny (Bengalee Gani) is a coarse, strong sackcloth, manufac- 
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tured in Bengal, for making into bags, sacks, and packing generally, 
the material being the fibre of two plants, natives of India, as hemp 
originally was. (See ariicle “Gunny,” in McCulloch’s Dictionary 
of Commerce, American edition, vol. 1, p. 722. 

Gunny bagging is now manufietured im Scotland, as well as in 
India; and it was adinitted, on the part ef the defendants in error, 
that the importations in question came from Dundee, and were made 
into New York between the months of April and September, 1841. 

It was established, by the testimony on both sides, that gunny 
cloth was imported largely into this country, solely for bagging for 
the packing of cotton, since 1835. In commercial language it has 
since been known as cotton bagging; but ia 1832, at the time of 
the passing of the tariif of that year, it was not so known. The 
counsel for the collector contended, at the trial in the court below, 
that if the article wes, in commercial understanding, known as cotton 
bagging at the time of iis importation, it was subject to the duty, 
and that the term cotton bagging signified any fabric, without regard 
to the materials of which it is composed, that was used to bale or 
cover cotton, and prayed the court so to charge the jury, which his 
honour refused; but, on the contrary, charged that the pomt upon 
which the case turned was, whether the article in question was 
Inown as cotton bagging in the year 1852, when the tariff act was 
passed. He further charged that it was a settled rule of construe- 
tion of revenue Jaws, imposing duties on articles of a specified de- 
nomination, to construe the article according io the designation of 
such articles as understood and known in commerce, and not with 
reference to the material of which they may be made, or the use to 
which they might be applied; nor ought such laws to be construed 
as embracing all articles which might be apphed to the same use 
and purpose as the specific article. ff it had been the intention of 
Congress to impose the duty upon all articles used for cotton 
bagging, the language of the act would have been different, and in 
terms prospeciive, adapted to such purpose; that it had been argued 
on the part of the United States that the duty was intended to be 
laid on all articles used for cotton bagging, because the duty is laid 
on cotton bagging “ without regard to weight or measure ;”? but 
that the terms “weight and measure” were intended to apply to 
different materials then in use for bagging cotton, such as hemp, 
flax, and sometimes cotton cloth, &c., and not to any new articles that 
might thereafier be applied to that use; so thai the whole question 
was, whether gunny cloth was, in commercial undersiandmg, known 
as cotton bageing when the law was passed laying the duty, in 
1832? If it was not, they would find for the plaintiffs ; if it was, 
they would find for the defendant. To which charge, in every re- 
spect, the defendant’s counsel excepted. 

The jury found for the plaintiffs, now defendants in error, 
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The cause now comes up on a writ of error to this court, and for 
error it is assigned— 

That the judge ought to have charged the jury that the act of 
1832 was prospective; and that the legislature, in using the term 
“cotton bagging,” without distinguishing the material of which it 
was made, meant that all articles which thereafter should be im- 
ported for that purpose should be subject to duty; and that gunny 
bagging, being known among merchants as cotton bagging at the 
time of the importation of the bagging in question, was subject to duty. 





Lord, for defendants in error, said that the points in the case were 
the following :— 

1. That if gunny cloth was at the time of the passage of the act 
of July 14th, 1832, in commercial understanding, known as cotton 
bagging, it was liable to the duty demanded under the 14th clause 
of the 2d section of the act. 

2. But if not so known at the time of the passage of such law, 
then it was not liable to the duty on cotton bagging. 

Whereupon he contended for the two following propositions, viz. : 

Ist. Under laws imposing duties, articles are to be charged solely 
according to their commercial designation at the time of the passage 
of the law, and that whether the designation be of a class or of indi- 
vidual articles. For this he cited 1 Story’s R. 341, Bacon v. Bancroft ; 
Ibid. 642, Lee v. Lincoln ; 9 Wheat. 434, 438, United States v. 200 
chests tea; S Peters, 272, United States v. sugar; 1 Sumner, 
159, United States v. Breed; 10 Peters, 272, Elliott v. Swartwout. 

2d. The construction claimed here by the importers is fully ad- 
mitted by the government in the act of August 30th, 1842, whereby 
cotton bagging and gunny cloth are subjected, as distinct articles, to 
different rates of duty. Acts of 27th Congress, 2d session, p. 180, 
section 3, clause 3. 

Mr. Chief Justice TANEY delivered the opinion of the court. 

This case comes before the court upon a writ of error directed to 
the Circuit Court for the southern district of New York. ‘The action 
was brought ly the defendants in error against the plaintiff, who was 
the collector of the port of New York, to recover back $4500, which 
had been paid, under protest, as duties upon certain goods imported 
into the port of New York, in April, 1841. The goods in question 
were gunny cloths, and were charged by the collector as cotton 
bagging. 

‘The defendants in error offered evidence to show that, in 1832, 
when the law passed imposing the duty on cotton bagging, the article 
in question was not used or known as cotton bagging: that it was 
then only seen in the form of bags for India goods; that the first im- 
portation of gunny cloth, to be used as cotton bagging, was in 1834, 
It is made from the yute grass. 

- Ba gh P 

Lhe plaintiff in error proved that these goods, at the time of the 
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importation, were known in commerce as cotton bagging ; that they 
were made of the proper width for that purpose, and for several 
years before this importation, gunny cloths had been imported and 
used for cotton bagging; and that the goods in question were im- 
ported from Dundee, in Scotland. 

Upon this evidence, the counsel for the defendant contended that 
if the jury found that the article gunny cloth was, in commercial un- 
derstanding, known as cotton bagging at the time of its importation, 
it was subject to a duty; and that the term cotton bagging, according 
to the commercial understanding of the phrase, signified any fabric, 
without regard to the material of which it was made, that was used 
to bale or cover cotton, and prayed the court so to charge the jury. 

His honour the judge refused so to charge the jury; but, on the 
contrary thereof, charged that the point upon which this case turns 
is for the decision of the jury, viz.: whether the article in question 
in this case was known as cotton bagging in the year 1832, when 
the tariff act was passed. It has long been a settled rule of con- 
struction of revenue laws, imposing duties on articles of a specified 
denomination, to construe the article according to the designation 
of such article, as understood and known in commerce, and not 
with reference to the materials of which they may be made, or the 
use to which they might be applied. Nor ought such laws to be 
construed as embracing all articles which might subsequently be 
applied to the same use and purpose as the specific article. If if 
had been the intention of Congress to impose the duty upon all 
articles used for bagging cotton, the language of the act would have 
been different, and in terms prospective, adapted to such purpose. 
It has been argued, on the part of the United States, that the duty 
was intended to be laid on all articles used for bagging cotton, be- 
cause the duty is laid on cotton bagging ‘‘ without regard to weight 
or measure.” These terms, ‘‘ weight or measure,” were intended 
to apply to different materials then in use for bagging cotton, such 
as hemp, flax, and sometimes cotton cloth, &c., and not to any 
new articles that might thereafter be applied to that use. So that the 
whole question of fact for the jury is whether gunny cloth was, in 
commercial understanding, known as cotton bagging when the law 
was passed laying the duty, in 1832? If it was not, they will find 
for the plaintiffs ; if it was, they will find for the defendant. 

To this charge, in every respect, the defendant’s counsel excepted. 

The jury found a verdict for the plaintiffs for $4543 17, and six 
cents cosis. 

The question brought up by this exception cannot now be con- 
sidered as an open one. In the case of the United States v. 200 
chests of tea, 9 Wheat. 438, the court decided that in imposing du- 
ties Congress must be understood as describing the article upon 
which the duty is imposed according to the commercial understand- 
ing of the terms used in the law, in our own markets. This doctrine 
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was re-affirmed in the case of the United States v. 112. casks of 
sugar, 8 Peters, 277, and again in 10 Peters, 151, in the case of 
Elliott v. Swartwout. It follows that the duty upon cotton bagging 
must be considered as imposed upon those articles only which were 
known and understood as such in commerce in the year 1832, when 
the law was passed i imposing the duty. 

In the case before us, the Circuit Court followed the rule of con- 
struction above stated, and it has been followed also in every circuit 
where the question has arisen. ‘The judgment is therefore aflirmed. 








Samveni Swartwovt, PLaintirr In ERROR, v. Jonn GIHON ET AL. 


When an importer means to contest the payment of duties, it is not necessary 
for him to give a written notice thereof to the collector. 
The question of notice is a fact for the jury, and it makes no difference, for the 
purposes for which it is required, whether it is written or verbal. 
Tue facts in this case are sufficiently set forth in the following 
opinion. 


Mr. Chief Justice TANEY delivered the opinion of the court. 

This case comes before the court upon a writ of error directed to 
the Circuit Court for the southern district of New York. The action 
was brought by the defendants in error against the plaintiff to recover 
back certain sums of money paid to him as duties on brown linens, 
imported into New York in 1836, of which port he was at that time 
the collector. Some of these duiies were paid under protest in 
writing, and some without any written protest or notice, but evi- 
dence was offered for the purpose of showing that the defendants in 
error verbally notified the collector that the duties charged on all of 
these goods would be contested. The goods in question were un- 
bleached linens, and had been charged with duty as coloured; and 
the jury found a verdict against the collector for the amount claimed. 

At the trial, the court instructed the jury that a written notice of 
the objections to pay the duties was not necessary, and that it was 
sufficient if a verbal notice was brought home to the collector; but 
that the jury must be satisfied that such notice was brought home 
to him. ‘To this direction the plaintiif in error excepted ; and it 
is upon this point only that the case comes before this court. 

The only object of the noiice was to warn the collector that the 
party meant to hold him personally responsible for the money, 
whether he paid it over or not. It was a question for the jury to 
decide whether notice was or was not given; and it could make no 
difference, for the purposes for which it was required, whether it was 
written or verbal. We think the charge of the court was clearly 
right, and the judgment is therefore afhrmed. 
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In Kentucky, the creditor obtains a lien upon the property of his debtor by the 
delivery of a fi. fu. to the sheriff; and this lien is as absolute before the levy 
as it is afterwards. 


Therefore, a creditor is not deprived of this lien by an act of bankruptcy on the 


part of the debtor committed before the levy is made, but after the execution 
is in the hands of the sheriff. 


Tus case came up from the Circuit Court of the United States 
for the district of Kentucky, on a certificate of division in opinion 
between the judges thereof. 

The following is the entire record in the case :— 

“The following statement of questions and points of law which 
arose in this case, and the adjournment thereof into the Supreme 
Court of the United States for decision, was ordered to be entered, 
to wit: 

‘* Savage had the title to the land; the plaintiff claimed under the 
decree of his bankruptcy; the defendant, under a sheriff’s sale under 
an execution. 

“The act of bankruptcy of savage was committed on the 27th 
April, 1842; the petition of his creditors was filed against him in 
the District Court on the 25th day of June, 1842, and he was de- 
clared a bankrupt on the 26th of October, 1842; the plaintiff was 
appointed the assignee, and this is his title. 

«An execution of fiert facias on a judgment against the estate of 
Savage was delivered to the sheriff on the 9th of April, 1842, before 
the act of bankruptcy, and was levied on the land on the da 
of before the petition; but afier the act of bankruptcy the 
defendant purchased at the sheriff’s sale, had his deed, and this was 
his title. 

“<The question was, has the plaintiff, by the decree of bankruptcy 
and its relation back to the act of bankruptcy, the elder and better 
title; or has the defendant, by the prior delivery of the execution 
into the hands of the sheriff, and his levy of it before the petition 
was filed, the prior and superior title? 

“On this question the judges were divided and opposed in 
opinion; whereupon, on motion of the counsel of the plaintiff, the 
question is stated and ordered to be certified to the Supreme Court 
for decision.” 


Morehead and B. Monroe, for the plaintiff. 
Richard French, for the defendants. 


The argument on behalf of the plaintiff was this: 

Two questions arise: Ist. Did Best, the tenant in possession and 
the plaintiff in the execution under which the sale of the land was 
made, acquire any lien, such as is recognised by the latter proviso 
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of the 2d section of the bankrupt law, before the execution was in 
fact levied ? 

2d. If any such was acquired, is it effectual against the rights of 
the assignee of the bankrupt, when the act of bankruptcy was com- 
mitted before the levy of the execution; or could the execution, in 
virtue of the lien given by the state law, which was in the hands of 
a sheriff, but not levied before an act of bankruptcy, be afterwards 
levied, and the property sold ? 

These questions render it necessary to look to the character of the 
lien given by the statutes of Kentucky, in favour of execution cre- 
ditors, and when that lien commences. ‘The statute of Kentucky 
(1 Stat. Law, 636) provides ‘that no writ of fiert facias, or other 
writ of execution, shall bind the estate of the defendant or defend- 
ants but from the time such writ shall be delivered to the sheriff or 
other proper officer to be executed.” What is the import of the 
term bind, as used in the statute? That it has some binding effect 
is evident, but to what extent? Is it a lien within the meaning of 
the proviso of the bankrupt law? _ It is insisted that it is not, but is 
only so far binding as to prevent such disposition of the property by 
the defendant as will defeat the execution so in the hands of the of- 
ficer; and does not so far bind the property as to prevent other exe- 
cution creditors from levying their executions upon the debtor’s 
property. See Tabb v. Harris, 4 Bibb, 229; and Kelby v. Haggin, 
2J.J. Marshall, 212. In the latter case the court use this language: 
‘The only object of attaching a lien to an execution is to prevent 
the debtor from defeating the creditor by alienating or embarrassing 
his estate. ‘The reason of the lien, in such a case, does not apply 
to competition between creditors, and cessante ratione cessat lez ; 
moreover, it is but sheer justice to give the preference to the creditor 
who by his superior industry and vigilance shall have procured the 
first levy on the debtor’s estate.” ‘This interpretation of the statute 
shows what is the character of that binding spoken of in the statute, 
and that it does not amount to the lien referred to in the bankrupt 
law until the execution be in fact levied, when it may be admitted 
that it amounts to such lien. 

2d. The proceedings against Savage was at the instance of a cre- 
ditor. The act of bankruptcy complained of was committed before 
any levy of the execution, though the filing of the petition and the 
decree were subsequent to the hs of the execution of Best. At 
common law a fieri_facias had relation to its teste, but by our statute 
only from the day of its delivery to the officer. According to the 
adjudications of the English courts, on the bankrupt laws of that 
country anterior to the 36 George 3 and the 6 George 4, the uni- 
form and well settled doctrine was that the assignee had a right to 
overhaul all the transactions of the bankrupt subsequent to the first 
act of bankruptcy, and recover all moneys or property which passed 
through his hands; but by the 18th section of the 6 George 4, 
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“all bond fide transactions entered into more than two calendar months 
before the date and issuing the commission against the bankrupt, and 
all executions and attachments against his lands or chattels bond fide 
executed or levied more than two calendar months before the issuing 
of the commissions,”’ are made valid, ‘‘ notwithstanding any prior act 
of bankruptcy, provided the parties had no notice of it.” 

Our bankrupt law has this proviso in the 2d section (1st proviso) : 
«That all dealings and transactions by and with the bankrupt, bond 
Jide made and entered into more than two months before the petition 
filed against him or by hin, shall not be invalidated by this act, pro- 
vided that the other party to any such dealings or transactions had 
no notice of a prior act of bankruptcy, or of the intention of the bank- 
rupt to take the benefit of this act.” 

‘These provisoes have no bearing upon the questions involved. No 
reference is here made to any executions or attachments, as in the 
English statute, but they are left to be governed by the last proviso 
of the 2d section. 

The binding effect of writs of fiert fecias in England, by the com- 
mon law, was from the teste; by the statutes of Kentucky it is from 
the delivery to the sheriff: but in the character of this binding effect 
there is believed to be no other distinction but in respect of the time 
of its commencement. It may be proper then to learn what was the 
course of adjudication by the English courts upon this question. In 
Cooper v. Chitty, 2 W. Black. 65, 1 Burr. 20, it is said if a sheriff 
take goods of a bankrupt in execution after the act of bankruptcy 
and before commission issued, and sell them after the commission, 
trover will lie against him. 

Again, the sheriff seized the goods of a defendant under a fiert 
facias, and sold and delivered them to the judgment creditor, in 
satisfaction of the debt, afier a secret act of bankruptcy committed 
by the defendant, but before the issuing of a commission against 
him: held, that the seizure and sale of the goods was a wrongful 
conversion, for which the sheriff was liable in an action of trover at 
the suit of the assignee subsequently chosen. Balme v. Hutton, 
3 M. & Scott, 1, 9 Bingh. 471, 1 C. & M. 262; reversing S. C. 
Tyr. 17, 2C. & J. 19, 2 Y. & J. 101, held by seven judges K. B. 
and C,. P. (Gaselie, J., dissentient.); Price v. Helyar, 1 Bingh. 597, 
1M. & P. 541; S. P. Porter v. Starkie, 1 M. & S. 260; Blogg v. 
Phillips, 2 Camp. 129. 

Farther, in Lazarus v. Waithman, 5 Moore, 313, where a trader 
committed an act of bankruptcy on the 9th November, and the 
sheriff took his goods in execution on the 15th November, and sold 
them on the 21st December, and a commission issued on the 23d, 
and an assignment made on the 6th January following, it was held, 
‘‘that the assienee might maintain trover against the sheriff,” although 


he had sold before the assignment was made, as the bankrupt’s pro- 
Vox. I1I.—15 Kk 2 
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perty vested i in him by #1 suc wtih assignment hom the act of bankruptcy 
by relation. 

These authorities are deemed sufficient to show that the binding 
effect of an execution from its date, in England, was not such as to 
give the execution creditor any lien or preferenc e over other cre- 
ditors, unless the execution was in fact levied before the act of 
bankruptey ; ; and if not levied, the decree in bankruptcy, by relation, 
reached back, and effectually passed all the rights of the bankrupt 
to the assignee, as they exisied at the time of the commission of the 
act of bankruptcy. And there is believed to be nothing in our 
bankrupt law which requires that it should receive a different inter- 
pretation from the English statutes in this particular. The action of 
some creditor was necessary to bring about the decree in bankruptcy; 
it is, therefore, the effort of the creditor, not of the defendant in the 
execution, which brings about the decree. ‘The investiture of the 
rights of the debtor in the assignee is the act of the law, and the 
eflect of the action of one or more creditors, for his own benefit and 
that of other creditors; and the result of this conclusion i is, that there 
is a pro rata distribution of the bankrupt’s property, rather than the 
appropriation of the whole to a single creditor. 

Is the placing the execution in the hands of the sheriff a dealing 
by and with the bankrupt, to which the first proviso in the 2d section 
has reference? It is insisted that it is not. The bankrupt has, in 
that matter, been passive entirely. ‘There has been no act upon his 
part, which is to acquire sanctity by the lapse of sixty days, spoken 
of in this proviso. But in this case sixty days had not elapsed; there- 
fore, this proviso is altogether inoperative. 

Although when an execution is levied, and a sale made, the title 
of the purchaser reaches back, and is protected from any effort of 
the debtor to pass the title of the property, yet it is not so when two 
executions are out against the same defendant, i in the hands of dif- 
ferent officers—that which is first levied will hold, though it be 
youngest in date; and a levy and sale under that w hich was first in 
the hands of the officer, but Jast levied, will be ineffectual to pass 
any title to the purchaser. ‘This is the law, as understood by the 
counsel, in contests between execution creditors in Kentucky; and 
it is insisted that the case of a petitioning creditor in bankruptcy is 
analogous to that of an execution creditor, and that the filing of the 
petition by a creditor is tantamount to the levy of an execution: it 
is a proceeding by which a lien is acquired by the assignee, for the 
benefit of the general creditors, and will oust any such inchoate 
lien as that relied on as arising from an execution not in fact levied. 

The assignee had his election to sue the sheriff or to sue the pur- 
chaser of the land; and having elected to sue the purchaser of the 
land, who was the plaintiff in the execution levied thereon, and 
having shown title and right of possession, the judgment should be 
for the assignee, for the possession of the land. 
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French, for defendants. 

The question on which the court below divided was, whether the 
title acquired by purchase under an execution which came to the 
hands of the sheriff before the act of bankruptcy, and was levied 
after the act of bankruptcy, but before filmg of petition in bankrupt- 
cy, related back to the time the execution came to the hands of the 
sheriff, and overreached the title of the assignee in bankruptcy; or, 
was the title of the assignee the better title? 

The defendants rely on the last proviso in the 2d section of the 
bankrupt law, which protects “any liens, mortgages, or other securi- 
ties on property, real or pe rsonal, which may be valid by the laws 
of the states respectively.” 

That an execution, delivered to the proper officer, constitutes a 
lien on defendants’ property, and that title acquired by purchase 
under such execution relates back to the time of delivery, is a pro- 
position most clearly settled by judicial decision in Kentucky. In 
Million v. Riley, 1 Dana, 359, execution was delivered to sheriff, 
June 16th, and was levied August 5th. On the intermediate July 
22d, defendant sold and conveyed. Held, that execution acquired 
a lien from June 16th, and that purchaser’s title related back to that 
time. He recovered, therefore, in ejectinent against the vendee of 
execution debtor. 

In Clagett v. Foree, 1 Dana, 428, after execution delivered, de- 
fendant removed a horse to Indiana, and sold him there. ‘The pur- 
chaser brought the horse to Kentucky, where he was levied on by 
the same execution, delivered as aforesaid. Held, that the lien was 
not lost by the removal to Indiana, and sale there; and, therefore, 
that the horse was subject to the execution. 

Orchard v. Williamson, 6 J. J. Marshall, 561; after execution 
delivered, defendant swapped a horse for another. Both were levied 
on: and held, that both were subject, one by virtue of the lien, and 
the other as the property of defendant. 

Addison, &c., v. Crow, 5 Dana, 274; levying an execution has 
the effect of rendering the lien more specific, and of continuing the 
lien and authority of the sheriff; further than this, it had no greater 
efficacy than placing the execution in the hands of the sheriff. Neither 
the deliv ery nor the levy divests the defendant of title: he may sell 
and pass the title, still the execution is a lien or charge on the land, 
and when completed by sale, the title relates back to the delivery, 
and overreaches all intermediate conveyances. 

Hood, &c., v. Winsatt, 1 B. Monroe: after execution delivered, 
property was removed to another county. The execution was re- 
turned on the return day, and another one issued to the county to 
which the property had been removed, and was placed in the hands 
of the sheriif of that county the same day. Held, that the lien was 
continued from the delivery of the original exec ution. 

Having referred to a few of the Kentucky cases, which hold, with- 
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out the shadow of doubt, that an execution delivered acquires a lien, 
I shall notice some of the decisions in which the above recited pro- 
viso of the 2d section of the bankrupt law is brought under review. 

The leading case is that of Ex parte Foster, 5 Law Reports, 55. 

The question judicially decided in this case was, that by the laws 
of Massachusetts a party proceeding by attachment did not acquire a 
lien on the attached property until judgment, and that a petitioner in 
bankruptcy could enjoin proceedings on the attachment, until it was 
ascertained whether the bankrupt obtaimed his certificate. If he did, 
he could plead the certificate in bar of the attachments, and thus de- 
feat the inchoate lien. 

The profession generally, however, understood the case differently, 
and supposed the effect of it would be to cut off all judgement liens, 
execution liens, even though levied, vendors’ liens, &c., from all 
benefit under the proviso above referred to. This case, thus under- 
stood, was relied on as authority before other judges, and first before 
Judge Conkling, of New York, in the case, In the matter of Allen 
and others, 5 Law Reports, 363. 

In this case judgment creditors had attached choses in action. 
The court sustained the lien acquired by the attachment, evidently 
inclining to a broader definition of the liens embraced by the proviso 
in question than was given in Ex parte Foster. 

The next case is Downer and others v. Bracket, 5 Law Reports, 
392, before Judge Prentiss, of Vermont. He discusses the subject 
ably and at large, declaring his opinion that every kind of lien, unless 
fraudulent, to wit, the vendor’s lien, attachment liens, judgment liens, 
&e., are protected. P. 394, 396. Attachment binds as eflectually as 
judgment or execution issued. Judgment or execution issued binds 
all the property of debtor, &c. Grosvernor v. Gold, 9 Mass. Rep. 
209, is referred io, to show that the lien of judgment, execution is- 
sued, and attachment, all stand on the same ground. 

In Haughton v. Eustice, 5 Law Reports, 505, Judge Thompson, 
of Vermont, decided that an attachment lien was protected by the 
proviso in question. He expressed the opinion that judgment liens, 
and such similar liens, were protected. 

That the case of Foster was greatly misapprehended is evident from 
the subsequent decisions of Judge Story. 

Thus, in the case of Parker and Blanchard, plaintiffs, in matter of 
Mugeridge, &c., 5 Law Reports, 351, after judgment, Judge Story 
maintained the lien by attachment; because, afier judgment, there 
could be no day in court to plead the discharge. He also expressed 
the opinion that judgment liens were protected by the proviso in 
question. 

In the case, The matier of Cook, 5 Law Reports, 443, Judge Story 
expressed surprise that the case of Foster had been so much misun- 
derstood, and in this latier case sustains the lien of the attaching cre- 
ditors, who had obtained judgment, declaring that this lien was equi- 
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valent to the common law judgment lien, adding, that he never 
doubted that that lien was protected. 

All the judges, then, to whose opinions I have referred, concede 
that judgment liens are protected; and Judge Prentiss places judg- 
ment liens and executions issued on the same footing. 

I will endeavour, further, to show that the lien of execution issued 
is fully equivalent to the judgment lien. 

Land by the common law, as it originally stood, was not, except 
under some peculiar circumstances, subject to the debts of the owner. 
2 Bac. Abr. tit. Ezecution, A, 685; 3 Black. 418. 

The judgment lien on land arises from the construction of the 
statute of Edward 1, chap. 18, commonly called the statute of West- 
minster. See Ex parte Foster, 5 Law Reports, 63, 67. 

It was by this statute the eligit was given, by virtue of which the 
judgment creditor has his election to take a fieri facias for the sale 
of goods and chattels, or the eligit to extend the goods and chattels 
and one-half the land. See 2 Bac. Abr. tit. Execution, A, 686; 
3 Black. 418. 

This statute does not expressly give any lien, but only authorizes 
the creditor, at his election, to sue out the eligit directed to the 
sheriif, and the command of the writ as prescribed is, that the sheriff 
shall levy the debt of the goods and chattels, and one-half the land. 
See form of writ, 2 Bac. Abr. tit. Execution, C, 710. 

It is by construction of this statute, the writ relates back to the 
judgment, and overreaches all intermediate encumbrances. 

In like manner, at common law, the fiert_ facias, which commanded 
the sherilf to levy the debt of the goods and chattels, related back to 
its teste, and bound from that time. 2 Bac. Abr. tit. Execution, I, 
733; as judgments did from time of judgment, same title, 731. 

sy 29th Charles 2, the statute of frauds, (the same from which 
the Kentucky statute is copied,) executions only bind from the time 
they are delivered. 2 Bac. Abr. tit. Ezecution, I, 733. 

Judgments docketed, and executions delivered, are evidently, in 
Bacon, at the pages cited, (731, 733,) placed on the same footing. 

They seem to be placed on the same footing in the case of Foster, 
5 Law Reporis, 63, 67. 

There are some other striking analogies between judgments and 
executions issued, which I will notice. 

An execution, as conceded, does not vest a title until executed, 
neither does a judgment. Ex parte Foster, 5 Law Reports, 64. 
a of seisin is not broken by outstanding judgment. Sedgwick 

», Hollenback, 7 Johns. 380. 

As between execution plaintiils, he that by superior diligence ac- 
quires the first levy is preferred; so between judgments of the same 
date, he that first sues execution and sells, acquires a preference. 
Adams». Dyer, 8Johns. 350; Watierman, &e ., v. Haskins, 11 Johns. 
230. 
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Sale under junior execution, if first levied, would be valid; so is 
sale under junior judgment. Sanford v. Roosa, 12 Johns. 162. 

To conclude, then, the title of the assignee can only relate back to 
the act of bankruptcy. ‘The title of the defendants, as we have seen 
by the cases of Million v. Riley, 1 Dana, 359, and Addison, &c., v. 
Crow, 5 Dana, 274, relates back to the time the execution was de- 
livered to the shenff. ‘This period being anterior to the act of bank- 
ruptcy, the title of the defendants is older than that of the plaintiff. 

2d. All the authorities concurring in the opinion, that judg- 
ment liens are protected by the proviso in the 2d section, and the 
analogies between the judgment lien and execution issued being so 
striking, I would respectfully maintain, that the tide of the defend- 
ants is also protected by the proviso referred to. 


Mr. Chief Justice TANEY delivered the opinion of the court. 

‘This case comes before the court upon a certificate of division be- 
tween the judges of the Circuit Court of the United States for the 
district of Kentucky, upon the following statement :— 

“Savage had the title to the land; the plaintif claimed under the 
decree of his bankruptey; the defendant, under a sheriff’s sale under 
an execution. 

“The act of bankruptcy of Savage was committed on the 27th 
April, 1842; the petition of his creditors was filed against him in 
the district court on the 25th day of June, 1842 > and he was de- 
clared a bankrupt on the 26th October, 1842; the plaintiff was ap- 
pointed the assignee, and this is his title. 

“An execution of fieri_facias on a judgment against the estate of 
Savage was delivered to the sheriff on the 9th April, 1842, before 
the act of bankruptcy, and was levied on the land on the day 
of before the petition; but after the act of bankruptcy 
the defendant purchased at the sheriff’s sale, had his deed, and this 
was his title. 

** The question was, has the plaintiff, by the decree of bankruptcy 
and its relation back to the act of bankruptcy, the elder and better 
title; or has the defendant, by the prior delivery of the execution 
into the hands of the sherilf, and his levy of it, before the petition 
was filed, the prior and superior title ?” 

The statute of Kentue ky, upon this subject, provides “ that no writ 
of fiert_facias, or other writ of exec ution, shall bind the estate of the 
defendant or defendants but from the time such writ shall be de- 
livered to the sheriff, or other proper officer, to be executed.”” Ac- 
cording to the Jaws of that state a judgment is not a lien upon land, 
and the real as well as personal estate is not bound until the process 
of execution against the property of the defendant is delivered to the 
officer. The question to be determined is, whether the delivery of 
the fieri facias to the sheriff to be executed created a lien on the pro- 
perty of the defendant, for the amount for which the execution was 
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issued? If it did, the title of the defendant is the superior and bet- 
ter title, and protected by the last proviso in the 2d section of the 
act to establish a uniform system of bankruptcy throughout the United 
States. 

In construing the statute above mentioned, the decisions of the 
courts of Kentucky have not been entirely uniform. In the case of 
Tabb v. Harris, 4 Bibb, 29, decided in 1816, it was held, that the 
delivery to the sheriff created no lien on the property of the defend- 
ant. Ina subsequent case, however, in the same volume, Daniel v. 
Cochrane’s administrator, 4 Bibb, 532, decided in 1817, the court, 
in delivermg their opinion, speak of the lien of a fiert fucias, from 
the time it was delivered to the sheriff to be executed, as if it were 
a known and setiled principle of law in that state. But this was not 
the main point in that case, which turned upon the question, whether 
the execution continued to bind the property of the debtor until the 
judgment was satisfied. The court held that it did not, and that the 
lien ceased after the return day of the execution, if it was not levied 
before. ‘The question, as to the lien acquired by the delivery to the 
officer, again arose in the case of Kilby v. Haggin, 3 J. J. Marshall, 
208, and in this case, which was decided in 1830, the doctrine in 
the case of ‘Tabb v. Harris was fully sustained ; and it was directly 
and distinctly decided, that the delivery to the sheriff created no lien 
against any other creditor, and that an execution afierwards placed in 
the hands of the sheriff, if first levied upon the property, was entitled 
to a preference. 

But in ihe case of Million v. Ryley, 1 Dana, 360, decided in 1833, 
the court held, that the plaintiff obtained a lien by the delivery to the 
sheriff, and that the title acquired by the purchaser, when the execu- 
tion was regularly levied and the property sold, related back to the 
delivery to the officer; and they speak of this lien as secured to the 
creditor by the Kentucky statute. In 1837 this subject again came 
before the court, in the case of Addison and others v. Crow and 
others, 5 Dana, 274, and in this case the question appears to have 
been very fully considered, and the case of Million v. Ryley was 
referred to and commented on, and the principle decided in it in 
relation to the lien of an execution re-aflirmed. In this case the 
court say ‘the levy of a fiert facias upon the land of the debtor un- 
doubtedly renders the lien more specific, and being a necessary step 
in the execution of a writ, completes the authority of the officer to 
sell, and has the further effect of giving continuance both to the au- 
thority and the lien, which would otherwise expire with the return 
of the writ. And we do not perceive any necessity or reasonable 
ground for ascribing to it any other efficacy than this;”’ and in page 
277 of the same case, the court again say, ‘*no reason appears for 
attributing to a levy any efficacy except as one step towards the con- 
summation of the lien arising from the delivery of the execution to 
the officer.” 
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This is the latest decision in the courts of the state to which we 
have been referred, or of which we are aware, and, as we have al- 
ready said, it appears to have been well considered. And whatever 
doubts might before have been entertained, we must, under the au- 
thority of this case, regard it as the settled law of the state, that the 
creditor obtains a lien upon the property of his debtor by the delivery 
of the fiert fuctas to the sheriff; that it acquires no additional validity 
or force by being actually levied, but that the lien is as absolute be- 
fore the levy as it is afterwards, and continues while the process re- 
mains in the hands of the sheriff to be executed. 

In this view of the subject it is unnecessary to examine or to re- 
mark upon the cases which have been decided in other states or in 
England, because the question depends altogether upon the law of 
Kentucky. And as by the laws of that state a fiert facias, when 
diieosd to the sheriff, is a lien upon the property of the debtor 
while it continues in the hands of the officer to be executed, the cre- 
ditor is not deprived of this lien by an act of bankruptcy on the part 
of the debtor committed before the levy is made, but after the exe- 
cution is in the hands of the sheriff. In the case before us, therefore, 
the court are of opinion that the defendant, by the prior delivery of 
the execution and the subsequent levy and sale, has the prior and 
superior title, and we shall certify accordingly to the Circuit Court. 








Tue Unitep Srates, Piaintirr, v. Hezexran H. Gear, DEFENDANT. 


Tue Unitep Srates, CompLarnant, v. Hezexiran H. Gear, Derenp- 
ANT. 


The act of Congress entitled “An act to create additional land districts in the 
states of Illinois and Missouri, and in the territory north of the state of IIli- 
nois,” approved June 26th, 1834, does not require the President of the United 
States to cause to be offered for sale the public lands containing lead mines 
situated in the land districts created by said act. 

The said act does not require the President to cause said lands, containing lead 
mines, to be sold, because the 5th section of the act of the 3d March, 1807, 
entitled “An act making provision for the disposal of the public lands situated 
between the United States military tract and the Connecticut reserve, and for 
other purposes,” is still in full force. 

The lands containing Jead mines in the Indiana territory, or in that part of it made 
into new land districts by the act of the 26th June, 1834, are not subject, under 
any of the pre-emption laws which have been passed by Congress, to a pre- 
emption by settlers upon the public lands. 

The 4th section of the act of 1834 does in no way repeal any part of the 5th 
section of the act of the 3d March, 1807, by which the lands containing lead 
mines were reserved for the future disposal of the United States, by which 
grants for lead-mine tracts, discovered to be such before they may be bought 
from the United States, are declared to be fraudulent and null, and which au 
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thorized the President to lease any lead mine which had been, or might be, 

discovered in the Indiana territory, for a term not exceeding five years. 

The land containing lead mines, in the districts made by the act of 1834, are not 
subject to pre-emption and sale under any of the existing laws of Congress. 
Digging lead ore from the lead mines upon the public lands of the United States 

is such a waste as entitles the United States to a writ of injunction to re- 

Strain It. 

THESE two cases came up from the Circuit Court of the United 
States for the district of Illinois, and involved the right of Gear, the 
defendant, to a tract of land upon which there was a lead mine. The 
first was an action of trespass quare clausum fregit on the common 
law side of the court; and the second a bill in chancery, with a 
prayer for an injunction to stay waste, on the equity side. The 
declaration charged Gear with having broke and entered the north 
half section 23, township 29 north, range 1 east, and the south half 
of fractional section 8, township 28 north, range 1 east, both being 
east of the fourth principal meridian, and then and there dug up the 
mineral lead ore, &c., &c. 

The defendant filed six pleas, all resting on the ground that he 
had settled, resided on, and occupied the land in question in the 
year 1827, and cultivated a part thereof, and had ever since remained, 
continued, and still was in the possession thereof, and was lawfully 
entitled to the pre-emption right to said quarter section ; said preinises 
being subject to pre-emption rights, and not yet offered for sale by 
the President’s proclamation; by reason whereof he, the defendant, 
dug lead ore or mineral, as he might lawfully do, &c., &c. 

To these pleas the plaintiffs replied, in substance, that the quarter- 
section of land was, and always had been, the property of the plain- 
tiffs; that it contained a valuable lead mine, the existence of which 
was well known to the defendant before and at the time he settled 
upon the land, &e. 

To these replications the defendant demurred generally, and the 
plaintiffs joined in the demurrer. 

The same principles were involved in the chancery case, alleged, 
of course, in a different manner. 

When ithe cause came up for argument, in the court below, the 
judges were divided in opinion, and the questions duly certified to 
this court. ‘They are somewhat differently stated in the two cases, 
and it is proper to mention both. 

In the chancery case they are thus stated: 

1. Whether the act of Congress, entitled “ An act to create addi- 
tional land districts in the states of Illinois, Missouri, and the territory 
north of the state of Illinois,” approved June 26th, 1534, so far re- 
peals the 5th section of the act of the 3d of March, 1807, entitled 
‘¢An act making provision for the disposal of the public lands situated 
between the United States military tract and the Connecticut reserve, 
and for other purposes,”’ as to subject the lands mentioned in said 
act of June 26th, 1834, containing lead mines, to be entered and 
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purchased by pre-emption under any of the pre-emption laws of 
Congress? 

2. Whether the said act (1834) requires the President of the 
United States to cause lands containing lead mines to be sold, or only 
authorizes him to do so in his discretion? 

3. Whether lands containing lead mines are subject to be held or 
purchased under any of the acts of Congress granting the rights of 
pre-emption to settlers upon the public lands ? 

4. Whether the digging lead ore from the lead mines upon the 
public lands of the United States is such a waste as entitles the 
United States to the allowance of a writ of injunction to restrain? 

In the common law case they are thus stated : 

1. Does the act of Congress, entitled ** An act to create additional 
land districts in the states of Illinois and Missouri, and in the territory 
north of the state of Illinois,” approved June 26th, 1834, require the 
President of the United States to cause to be offered for sale the pub- 
lic lands situate in the land district created by said act, containing 
lead mines? 

2. Does the said act require the President to cause said lands, 
containing lead mines, to be sold, notwithstanding the 5th section 
of the act of the 3d of March, 1807, entitled “ An act making provi- 
sions for the disposal of the public lands situated between the United 
States military tract and the Connecticut reserve, and for other pur- 
poses?” 

3. Are the said lands, containing lead mines, subject to pre- 
emption under any of the pre-emption laws which have been passed 
by Congress? 

4. Does the 4th section of the said act of 1834 so far repeal the 
5th section of the act of 1807, as to subject the public lands contain- 
ing lead mines to be sold by the United States in the same manner 
as other public lands not containing lead mines? 

5. Are the said lands, containing lead mines, subject to pre- 
emption or sale under any of the existing laws of Congress? 

The acts of Congress referred to are the following :— 

On the 3d of March, 1807, an act was passed, (1 Land Laws, 
162,) by the 5th section of which it was enacted, “That the 
several lead mines in the Indiana territory, together with as many 
sections contiguous to each as shall be deemed necessary by the 
President of the United States, shall be reserved for the future dis- 
posal of the United States; and any grant which may hereafter be 
made for a tract of land containing a lead mine, which had been 
discovered previous to the purchase of such tract from the United 
States, shall be considered fraudulent and null. And the President 
of the United States shall be, and he is hereby, authorized to lease 
any lead mine which has been, or may hereafter be, discovered in 
the Indiana territory, for a term not exceeding five years.” 
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At that time the land now included within the state of Illinois was 
part of the Indiana territory. 

In 1827, Gear, the defendant, entered upon the north half of see- 
tion 23, t ;wnship 29 north, of range 1 east, erected a house upon it, 
cultivated and occupied it. 

On the 29th of May, 1830, Congress passed “ An act to grant 
pre-einption rights to settlers on the public Jands,”’ the first section of 
which was as follows: 

“That every settler or occupant of the public land prior to the 
passage of this act, who is now in possession, and cultivated any 
part thereof in the year 1829, shall be, and he is hereby, authorized 
to enter with the register of the land-office for the district in which 
such lands may be, by legal subdivisions, any number of acres, not 
more than one hundred and sixty, or a quarter-section, to include 
his improvement, upon paying to the United States the then minimum 
price of said land: Provided, however, that no entry or sale of any 
land shall be made, under the provisions of this act, which shall 
have been reserved for the use of the United States, or either of the 
several states in which any of the publie lands may be situated.” 

The 4th section declared, that the sale of the public lands should 
not be delayed, nor should the act be available for those who failed 
to make proof and payment, and concluded as follows: 

‘**Nor shall the rights of pre-emption contemplated by this act ex- 
tend to any land which is reserved from sale by act of Congress, or 
by order of the President, or which may have been appropriated for 
any purpose whatsoever.’ 

‘The act was to remain in force for one year after its passage. 

On the Sth of April, 1852, Congress passed an * act supplemen- 
tary to the several laws for the sale of the public lands,” which per- 
mitted the public lands to be purchased either in entire sections, half- 
sections, quarier-sections, half quarter-sections, or quarter quarter- 
sections, and contained three provisions, the third of which was as 
follows: 

‘Provided further, that all actual set:lers, being house-keepers, 
upon the public land, shall have the right of pre-emption to enter, 
within six months after the passage of this act, not exceeding the 
quantity of one half quarter-section, under the provisions of this act, 
to include his or their improvements, under such regulations as have 
been, or may be, prescribed by the secretary of the Treasury,” &e. 

On the 14th of July, 1832, Congress passed “An act supple- 
mental to an act granting the right of pre-emption to settlers on the 
public lands, approved on the 29th of May, 1830,” which is too 
long to be quoted. The purport of it was to e xtend to oce upants 
and settlers the privilege granted by the prior act until one year after 
the surveys had been made, or the land had been attached to a par- 
ticular land district. 

On the 2d of March, 1833, an act was passed reviving that of 
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April 5th, 1832, extending the privileges granted by that act to the 
same period as those just mentioned, and placing the beneficiaries 
of the two acts of the Sth of April and 14th of July upon the same 
footing. 

In 1834, two acts were passed, one on the 19th and one on the 
26th of June. ‘That of the 19th was to revive the act to grant pre- 
emption righis to setilers on the public lands, approved May 29th, 
1830. 

The Ist section declared, that every settler or occupant of the 
public lands prior to the passage of the act, who was then in posses- 
sion, and cultivated any part thereof in the year 1833, should be 
entitled to all the benefits and privileges provided by the act of 29th 
May, 1830; which act was revived and continued in force for two 
years. 

The act of the 26th June was entitled * An act to create additional 
land districts in the states of Ulinois and Missouri, and in the territory 
north of the state of Illinois.” 

The 4th section enacted, “that the President shall be authorized, 
as soon as the survey shall have been completed, to cause to be 
offered for sale, in the mamer prescribed by law, all the lands lying 
in said land districts, at the land-offices in the respective districts in 
which the land so offered is embraced, reserving only section 16, 
in each township, the tract reserved for the village Galena, such other 
tracts as have been granted to individuals and the state of Illinois, and 
such reservations as the President shall deem necessary to retain for 
military posts, any law of Congress heretofore existing to the con- 
trary notwithstanding.”” 

On the 22d of June, 1838, an act was passed, the title of which 
was “An act to grant pre-emption rights to settlers on the public 
lands.”’ It enacted that every actual settler of the public lands, 
being the head of a family, or over twenty-one years of age, who 
Was in possession and a house-keeper, by personal residence thereon 
at the time of the passage of the act and for four months next pre- 
ceding, should be entitled to all the benefits and privileges of the act 
of May 29th, 1830; which act was thereby revived and continued 
in force for two years. It contained a number of provisions, one of 
which was, that it should not be so construed as to give a Tight of 
pre-e mption to any land specially occupied or reserved for town-lots 
or other purposes by authority of the United States. 

By the act of the Ist June, 1840, the above act was continued in 
force until the 22d of June, 1842 , Subject to the exceptions therein 
contained. 

On the 4th of September, 1841, an act was passed entitled “* An 
act to appropriate the proceeds of the sales of the public lands, and 
to grant pre-emption rights.” 

The 10th section granted pre-emption rights to actual settlers, with 
several limitations and exceptions, two of which were as follows, viz. : 
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‘“‘No lands included in any reservation by any treaty, law, or pro- 
clamation of the President of the United States, or reserved for salines 
or for other purposes,’ and ‘no lands on which are situated any 
known salines or mines, shall be liable to entry under and by virtue 
of the provisions of this act.” 


Nelson, attorney-general, for the United States. 
Hardin, for the defendant. 


Nelson. The early acis of Congress upon the subject are all stated 
in Mr. Gilpin’s argument, 14 Peters, 529. ‘The act of 1807 reserves 
all lead mines. If that act is still in force the case is clearly within 
it, because the replication avers the existence of a lead mine on this 
tract of land, and it is not controverted. If the case is withdrawn 
from the operation of that act, it must be through the effect of some 
one of the pre-emption laws. Let us inquire. 

By the act of 1830, 1 Land Laws, 473, 474, chap. 401, there is 
no right of pre-emption in lands reserved from sale. 

That of 1832 cannot apply, because there is nothing in the record 
to show that the defendant made an application for this land, and thus 
brought himself within the provisions of the act. 

That of 1834 merely revived the act of 1830. Of course the same 
resiriction was continued; and by that of 1838 it was continued for 
two years longer. 

By the act of 1841, Session Acts, p. 26, chap. 16, section 10, no 
land is to be entered on which lead mines are. 

In no act is there a pre-emption right varying from that given by 
that of 1830, except in the law of 1832, which says it shall be subject 
to such conditions as the secretary of the ‘Treasury should impose. 
But, in making these conditions, it was his duty to conform to the 
settled policy cf the country. 

These acts may then be laid aside, as having no bearing on the 
ease. The one under which the controversy arises is that passed in 
1834. At this session, two acts were passed, viz.: 1834, chap. 467, 
passed on 19th June ; 1834, chap. 527, passed on 26:h June. 

The 4th section of the latter act is the clause to which the atten- 
tion of the court should be directed. It authorizes the President 
to offer for sale the lands therein mentioned, with certain exceptions ; 
and it is contended, on the part of the defendant, that lead mines are 
not named in the exceptions, and that, consequently, the right of 
pre-emption accrued, 

The question is, does this act repeal that of 1807, and authorize 
the President to sell without regard to the restrictions imposed upon 
him by the act of 1807? I think not; because, 

1. The act of 1834 was not designed to bear upon that of 1807. 
It had a different object in view, professing to establish land-offices. 
There were two laws passed at that session, one seven days after the 
other. The one first passed provided for pre-emptions, and reserved 
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lead mines. Is it probable that these provisions would be repealed 
by a law passed a few days afterwards, and purporting to regulate 
an entirely different matter? 

2. In every subsequent act, of 1838, 1840, 1841, there is the 
same reservation as in 1830, which isa strong legislative exposition 
of the meaning of Congress. In the distribution law, it is repeated ; 
and the practice of the executive department has always been to re- 
fuse to grant such lands. 

3. There is another legislative interpretation. In 1842 (chap. 190) 
an act was passed, including Wisconsin in the act of 1834. Those 
who had entered lead mines were indemnified, and allowed to enter 
other lands, provided they did not violate the act of 1830. 

4. By the section of 1834 under consideration, the President 
might offer the lands for sale, but it was not incumbent on him to do 
so. He had a discretionary power, which carried with it the right 
to refuse to sell them at the minimum price of one dollar and tw enty- 
five cents per acre. See opinion of Attorney-General Butler, 2 Land 
Laws, 127, 128. 

In 14 Peters, 526, the court has decided this question. In that 
case the contract for leasing was made after 1534. It is true, that the 
act was not noticed in the argument, but this shows the opinion to 
have been then, that the act had nothing to do with the subject. It 
was argued by Mr. Benton upon a different ground. 

But suppose that the President was authorized to sell these lands. 
How does the right of pre-emption follow? ‘This is a matter regu- 
lated by Congress only. Does the act of 1834 give a right of entry 
before the lands are oifered at public sale? The act of 1830 might 
have thrown open all lands, then in the market, to pre-emption rights; 
but it does not follow that that of 1834 did so too. 

As to the propriety of granting an injunction in the equity case, on 
the ground that the bill alleges, that the injury will be irreparable, 
see 2 Land Laws, 17; 3 Wheat. 131; 2 Story’s Eq. 207, 208; 
Dewey on Injunctions, 137, 183, 184, 112. 


Hardin, for defendant. 


The act of 1807 reserved lead mines from sale, but left them sub- 
ject to the future action of Congress. They were not appropriated to 
any particular purpose: no plan was adopted for their subsequent 
government. All that was done by that act was to say, that at some 
time thereafter Congress would consider what course should be taken 
with regard to them. They were, therefore, just as much open to 
the legislation of Congress as any other portion of the public lands. 
If an appropriation of them had been made, to take immediate eflect, 
the case would have been different; for there is a distinction between 
reservation and appropriation. Gr: mis made by executive officers 
were declared void; but this was not intended to guide future con- 
gressional action. By the act of 1830, pre-emption righis are given 
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in the broadest sense, except where lands are reserved for the United 
States. But they were often reserved for canals, light-houses, &c. 
As long as the act of 1807 was in force, we admit, that the act of 
1830 did not give a right of pre-emption to the land in question, be- 
cause it was reserved from sale. But the act of April 5th, 1832, 
permits quarter quarter-sections to be entered, and extends the privi- 
lege to all house-keepers, who had settled on the public lands, in the 
broadest possible terms. ‘The defendant’s plea shows him to have 
been entitled to claim it. There was no reservation in the act. It 
has been said, by the attorney-general, that no settlement could be 
made on lands which had not been offered for sale, and that the 
secretary of the Treasury must prescribe regulations. But the very 
term implies a recognition of a settlement thus made. What is it? 
Pre-emption: a right to purchase before the day of public sale. Be- 
fore the passage of such a law, a settler was an intruder; but after- 
wards, he had an estate upon condition. And if he complied with 
the act, he fulfilled the condition, and the estate became absolute. 
It has been called a gift. But if so, it was a gift under a legislative 
grant, which, in effect, vests the title, of which a subsequent patent 
is only the evidence. 2 Kent, 255; 4 Peters, 408, 422; 2 Howard, 
316, 344. 

Being so, it was not in the power of the President or any execu- 
tive officer to take it away. 

If we look to results, they are all in our favour. The object of 
Congress, in making the original reservation, was to prevent mono- 
poly, but not the general settlement of the country. The leasing 
system has not paid expenses, and it injures the land. The secretary 
of War has, for many years, recommended that the lead mines should 
be sold; and we say, that Congress has ordered it, but that the Pree 
sident has improperly withheld them from sale. 

By the act of 26th June, 1834, the President was authorized to 
sell the public lands with certain reservations, and these are not with- 
in the reservations. But the attorney-general says, that the President 
was only authorized to sell; that it was a matter within his discretion. 
Be it so. This removes them from the list of reservations ; and being 
no longer reserved, the pre-emption law of the 19th June comes in 
and operates upon them. What construction must be given to the 
word ‘‘ authorized?” We say, it makes it the duty of the Presi- 
dent to sell. 

It is not only used so in the act of 26th June, 1834, but in all acts 
in which Congress directs or authorizes land to be sold by order of 
the President. As in these acts: February 17th, 1818, sect. 3, Land 
Laws, 294; March 3d, 1823, sect. 10, Land Laws, 364; July 14th, 
1832, sect. 2, Land Laws, 511; July 7th, 1838, sect. 1, Land Laws, 
578; March 3d, 1815, sect. 5, Land Laws, 260; May 6th, 1812, 
sect. 1, Land Laws, 214. 

Congress never does order the President in imperative terms. The 
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language is courteous; but it is a ministerial act to proclaim the 
lands for sale. Grignon v. Astor, 2 Howard, 344. 

This power can be exercised by other officers than the President; 
and in the following cases other subordinate officers are authorized, 
alias directed, to make sales, &c.: secretary of War, March 3d, 1803, 
sect. 2, Land Laws, 99; secretary of ‘Treasury, March 3d, 1825, 
sect. 1, Land Laws, 403; registers and receivers, April 27th, 1816, 
sect. 1, Land Laws, 274; April 30th, 1810, sect. 1, Land Laws, 
176; ‘proper officer,” May 13ih, 1800, sect. 1, Land Laws, 78; 
‘¢ commissioners,” July 14th, 1832, sect. 2, Land Laws, 510. See 
also, acts 23d August, 1842, sect. 2, Acts, 124; 4ih August, 1842, 
sect. 1, Acts, 83; 10th May, 1842, sect. 1, Acts, 14. 

These lead-mine lands being authorized to be sold, without any 
reservation, and no power existing in the President to reserve them 
from sale, more than any other public lands, so much of the law of 
1807, as ‘‘ reserved them for the future disposal of the United States,” 
was necessarily repealed by the act of 1834. ‘The reservation being 
taken off, they become subject to rights of occupancy, as other lands, 
and settlers acquiring righis to pre-emption, by virtue of pre-emption 
laws, cannot be divested of these rights by the refusal of the President 
to proclaim them for sale. 

It the pre-emption laws, passed prior to the act of 1834, did not 
give the defendant a right of pre-emption, the pre-emption law of 
1838 did. ‘This act makes no mention of reserving lead mines. It 
is provided in this act, that it shall not extend ‘to any land specially 
occupied or reserved for town lots, or other purposes, by authority 
of the United States.” 

These lead-mine lands were not occupied or reserved for any pur- 
pose by the United States. ‘They were, in 1807, reserved from sale 
for future disposal; but nowhere are they appropriated or reserved 
for the use of the government, to dig mineral, or other special use. 
The object of the original reservation was to delay the sale until 
Congress should determine what disposition should be made of them. 
By the law of 1834, and the various pre-emption laws, Congress has 
authorized their sale and disposal, and they are not, consequently, 
within the meaning of any reservation or appropriation mentioned in 
the subsequent pre-emption laws. 

On all public lands, authorized to be sold, citizens are permitted 
and encouraged, by the pre-emption laws, to go on them and im- 
prove them. To do so, they must erect houses, break up the natural 
meadow, and fell trees. ‘These are all acts of waste, according to 
the common law. 

The old acts of Congress against waste, and to punish for trespasses 
in cutting timber, &c., are inconsistent with these pre-emption laws, 
and the rights and privileges granted to occupants under them; con- 
sequently, they are repealed by the pre-emption laws subsequently 
passed. Neither action can therefore be sustained. 
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Nelson, in reply and conclusion. 

The question of a general reservation does not arise in the case. 
The replication sets out, that defendant knew that mines were on the 
land; and by his demurrer he admits that he knew it. The act of 
1807 reserves mines, and declares, that all grants of them shall be 
considered fraudulent and null. Under this act alone, the defendant 
would have been a trespasser, even if he had obtamed a grant of 
the land. 

It has been said, that the district attorney had no right to bring 
suit without the authority of an act of Congress. But the Constitu- 
tion makes it the duty of the President to see that all laws are exe- 
cuted, and the power to sue results from the nature of things. 

The act of 1530 is the first and general pre-emption law ; and no 
law, now in force, is inconsistent with this. It says that its provi- 
sions do not apply to lands which were reserved from sale ; but the 
act of 1807 had already reserved these lands. 

The act of April, 1832, has no application. It was not designed 
as a pre-emption law, but to allow smaller subdivisions than had 
been before tolerated. ‘The claim here is not for one of these sub- 
divisions, but an entire quarter-section. But the privilege granted 
by the act of 1832 is confined to half quarter-sections, and extends 
to no larger amount. 

The act of July, 1832, mercly gave an extension of time. 

The act of 1834 appears to be the chief reliance of the defendant. 
We admit, that if the court think that this act grants the lands, the 
plaintiff is not entitled to maintain this suit. But it does not pro- 
fess to be a pre-emption act. It is to create additional Jand-dis- 
tricts. It authorizes the President to do certain things in the man- 
ner preseribed by law. But a pre-emptioner can only claim under 
an act of Congress, and this act does not give him power to enter, 
which is expressly prohibited by the act of 1830, It does not fol- 
low that any pre-emptioner may take up lands as soon as their sale 
is authorized. No statute gives him such a right. ‘The question 
is, what was the intention of Congress in passing this law? The 
answer must be sought in the act itself, and in the circumstance 
that, seven days before, a regular pre-emption law had been passed. 

The act of 1838 contains many reservations, and it is argued that 
mines are not included within them. But the general phrase, ** for 
other purposes,”’ will include mines; and b sesides, it professed to re- 
vive the act of 1830, with all its reservations. 


Ir. Justice Wayne delivered the opinion of the court. 


From the foregoing statement of all the acts of Congress having 
any bearing on the subject before us, we think it obvious it was not 
intended to subject le ad-mine lands in the districts made by the act 
of the 26th June, 1834, to sale as other public lands are sold, or to 
make thein liable to a pre-emption by settlers. 
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The argument in support of a contrary conclusion is, that the reser- 
vations in the fourth section of that act, with the authority given to the 
President to sell all the lands in the disiricts, any law of Congress 
heretofore existing to the contrary notwithstanding, exclude lead- 
mine tracts in those districts from the operation of the act of the 3d 
of March, 1807. At most, the language of the fourth section of the 
act of 1834 imparts only an authority to the President to sell, given 
in the same way as it has been conferred upen him in other acts 
providing for the sale of the public lands. ‘Then the question oc- 
curs, Whether the section of an act, in general terms to sell, (certain 
reservations excepted,) without any reference to a previous act, 
which declares that Jead mines in the Indiana Territory shall be re- 
served for the future disposal of the United States, is so far a repeal of 
the latter, that lead-mine lands in a part of that territory are subject- 
ed to sale as other public lands are. Why should Congress, without 
certain words showing an intention to depart from the policy which 
had governed its legislation in respect to Jead-mine lands in the 
whole of the Indiana Territory, from 1807 to 1834, be supposed to 
have meant to exempt a portion of the lead-mine lands in that territory 
from that policy, in an act, the whole purview of which was to create 
additional land-sale districts? Besides, the reservations in the fourth 
section of the act of 1834, except the tract for the village of Galena, 
are no more than the reaflirmance of some of the provisions of other 
statutes respecting reservations made or to be made out of the public 
lands in other districts ; and cannot, therefore, be considered as an 
enumeration in connection with the general power to sell all lands, 
any law of Congress heretofore existing to the contrary notwith- 
standing, repealing another act, providing for a reservation of a par- 
ticular class of lands within the same land-district to which the act 
of 1834 applies. The reservations in the fourth section of the act 
of 1834 are limitations upon the authority to sell, and not an en- 
largement of the general power of the President to sell lands, which, 
by law, he never had a power to sell; which have always been pro- 
hibited by law from being sold, and which never have been sold, 
except under the authority of a special statute, such as that of the 
3d March, 1529, 1 Land Laws, 457, which authorized the Pre- 
sident to cause the reserved lead mines in the state of Missouri 
to be sold. In looking at that act, no one can fail to observe the 
care taken by the government to preserve its property in the lead- 
mine lands, or to come to the conclusion that the reservations of 
them can only be released by special legislation upon the subject- 
matter of such reservations. Authority, then, to sell all lands in the 
districts made by the act of 1834, though coupled with the con- 
cluding words of the fourth section, can only mean all lands not pro- 
hibited by law from being sold, or which have been reserved from 
sale, by force of law. The propriety of this interpretation of that 
section is more manifest, when it is considered, if a contrary inter- 
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pretation is given, that the lead-mine lands in one district of the 
same territory would be liable to sale and pre-emption, and those in 
another part of it would not be. Can any one possible reason be 
suggested to sustain even the slightest intention upon the part of 
Congress, when it was passing the act of 1834, to make such differ- 
ences in respect to lands within the same locality, as have just 
been mentioned? Could Congress have meant to say, under a 
power to sell, that it would be lawful to sell in the new land dis- 
trict what it was unlawful to sell in other land districts of the same 
territory of which the new land district was also a part? And that 
settlers upon the public lands within the new district should have a 
right of pre-emption in lead-mine tracts, which settlers upon other 
lands within the same territory, but not within the new land district, 
could not have? ‘The mere fact of a new land district having been 
made out of a part of the territory in which the lead-mine lands had 
been reserved, with the authority to the President to sell ali lands 
in the new district, can have no effect to lessen the force of the ori- 
ginal reservation. In truth, the acts of 1834 and 1807 do not pre- 
sent a case of conflict in the sense in which statutes do, when, from 
some expression in a later act, it may seem that something was in- 
tended to be excepted from the force of the former, or to operate as 
a partial repeal of it. The rule is, that a perpetual statute, (which 
all statutes are unless limited to a particular time,) until repealed by 
an act professing io repeal it, or by a clause or section of another 
act directly bearing in terms upon the particular matter of the first 
act, notwithstanding an implicaiion to the conirary may be raised by 
a general law which embraces the subject-matter, is considered still 
to be the law in force as to the particulars of the subject-matter le- 
gislated upon. ‘Thus in this case, all lands within the district mean 
lands in which there are, and in which there are not, minerals or 
lead mines; but a power to sell all lands, given in a Jaw subsequent 
to another law expressly reserving lead-mine lands from sale, cannot 
be said to be a power to sell the reserved lands when they are not 
named, or to repeal the reservation. In this case there are two acts 
before us, in no way connected, except in both being parts of the 
public land system. Both can be acted upon without any interfer- 
ence of the provisions of the last with those of the first—each per- 
forming its disiinet functions within the sphere as Congress designed 
they should do. But further, that the act of 1834 was not intended 
as a repeal of the act of 1807, in regard to lead mines, so as to grant 
a right of pre-emption in them to settlers, is manifest from the fact 
that an act was passed only seven days before it, reviving an act to 
grant pre-emption rights to settlers on the public lands, which ex- 
cludes settlers from the right of pre-emption in any land reserved 
from sale by act of Congress. ‘Thus reasserting, then, what had 
been uniformly a part of every pre-emption law before, and what 
has been a limitation upon the right of pre-emption in every act for 
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that purpose since. We do not think it necessary to pursue the sub- 
ject further, except to say that the view we have here taken of the 
act of 1834, in respect to lands containing lead mines, and the right 
of pre-emption in them, is coincident with the opinion given by this 
court in the case of Wilcox v. Jackson, 13 Peters, 513. ‘That case 
was well and most carefully considered, and expressed in the deli- 
berate language of this court. We determined, then, the point be- 
ing directly in the cause, that the act of 1834 had relation to a sale 
of lands in the manner prescribed by law, at public auction, and 
that a right of pre-emption was governed by other laws. ‘The court 
said, “the very act of 19th June, 1834, under which this claim is 
made, was passed but one week before the one of which we are now 
speaking, (meaning the act of 26ih June, 1834,) thus showing that 
the provisions of the one were not intended to have any eflect upon 
the subject-matter on which the other operated.” We see no 
reason to change what was then the view of the court. On the con- 
trary, there is much in this case to confirm it. Let it be certified, 
therefore, to the judges of the Cireuit Court of the United States for 
the district of Illinois, that this court is of the opinion that the aet of 
Congress, entitled “An act to create additional land-districts in the 
states of Illinois and Missouri, and in the territory north of the state 
of Illinois,”’ approved June 26, 1834, does not reqvire the President 
of the United States to cause to be offered for sale the publie lands 
containing lead mines situated in the land districts created by said act. 
2d. That the said act does not require the President to cause said 
lands, containing lead mines, to be sold, because the Sth section of 
the act of the 3d March, 1807, entitled “ An act making provision 
for the disposal of the public lands, situated between the United 
States military tract and the Connecticut reserve, and for other pur- 
poses,” is still in full foree. 

To the third question we reply, that the lands containing lead 
mines in the Indiana Territory, or in that part of it made into new 
land-distriets by the act of the 26th June, 1834, are not subject, un- 
der any of the pre-emption laws which have been passed by Con- 
gress, to a pre-emption by settlers upon the public lands. 

To the 4th question, we reply that the 4th section of the act of 
1834 does in no way repeal any part of the 5th section of the act of 
the 3d of March, 1807, by which the lands containing lead mines 
were reserved for the future disposal of the United States, by which 
grants for lead-mine tracts, discovered to be such before they may 
be bought from the United States, are declared to be fraudulent and 
null, and which authorized the President to lease any lead mine 
which had been, or might be, discovered in the Indiana Territory, 
for a term not exceeding five years. 

To the 5th question we reply, that the land containing lead mines 
in the districts made by the act of 1834, are not subject to pre-emp- 
tion and sale under any of the existing laws of Congress. 
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The foregoing answers apply also to the points upon which the 
judges were divided in opinion upon the bill in chancery, between 
the United States and the defendant Gear, except the fourth question 
certified in that case; and to that we reply, that digging lead ore 
from the lead mines upon the public lands in the United States, is 
such a waste as entitles the United States to a writ of injunction to 
restrain it. 


[For the dissenting opinion of Mr. Justice McLean, see App. p.789. } 





Samvext Gorpon, PLantirrF in ERROR, v. Tue Appear Tax Court. 
James Creston, PLaintirr 1x Error, v. Tue Appear Tax Court. 
The charter of a bank is a franchise, which is not taxable, as such, if a price 

has been paid for it, which the legislature accepted. 

But the corporate property of the bank is separable from the franchise, and may 
be taxed, unless there is a special agreement to the contrary. 

The legislature of Maryland, in 1821, continued the charters of several banks 
to 1845, upon condition, that they would make a road and pay a school tax. 
This would have exempted their franchise, but not their property, from tax- 
ation. 

But another clause in the law provided, that upon any of the aforesaid banks 
accepting of and complying with the terms and conditions of the act, the faith 
of the state was pledged not to impose any further tax or burden upon them 
during the continuance of their charters under the act. 

This was a contract relating to something beyond the franchise, and exempted 
the stockholders from a tax levied upon them as individuals, according to the 
amount of their stock. 

Tuese were kindred cases, brought up by writ of error from the 
Couit of Appeals of the state of Maryland, under the 25th section of 
the Judiciary Act of 1789. 

‘The first case depended upon the constitutionality of a tax imposed 
by the legislature of Maryland in 1841, it being alleged to be in 
violation of a contract made by the legislature m 1821; and the 
second depended upon the same circumstance, with the addition that 
the plaintiff in error was entitled to the benefit of the same contract, 
by virtue of an act of the General Assembly, passed in 1834. 

The facts in the case were these :— 

At November session, 1804, the legislature of Maryland incorpo- 
rated the Union Bank of Maryland. Samuel Gordon, the plaintiff 
in error in the first case, was, at the institution of the suit below, a 
stockholder in this bank. No bonus was required to be paid to the 
state, but five thousand shares were reserved for the use and benefit 
of the state of Maryland, to be subscribed for by the state, when de- 
sired by the legislature thereof. ‘The charter was to last until 1816. 

At the session of 1812, the le: gislature passed an act, entitled * An 
act to incorporate a company to make a turnpike road leading to 


Cumberland, and for the extension of the charters of the several 
M 
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banks in this state, and for other purposes.” It proposed to extend 
the charters of the banks to 1835, upon condition, that they would 
subscribe for as much stock as would raise a fund necessary and suf- 
ficient to finish and complete the road, and upon the further condi- 
tion, should bind themselves to pay into the Treasury the sum of 
$20,000 for each and every year that the charters should continue ; 
the fund being pledged for the support of common schools. 

The 12th section was as follows: 

“That upon any of the banks in this state complying with the 
conditions of this act, the faith of the state is hereby pledged not to 
impose any further tax or bonus on the said banks during the con- 
tinuation of their charters under this act.” 

This act was not accepted by any of the banks. 

At the session of 1813, the legislature passed another act, which 
was entitled a supplement to the aforegoing. ‘The Ist section incor- 
porated a company to make the road. The second was as follows: 
**And for the purpose of raising a fund to make and complete said 
road: Be it enacted, That the chariers of the several banks, &e., 
shall be, and they are hereby continued and extended to the 1st day 
of January, 1835, and to the end of the session of the General As- 
sembly next thereafier, upon condiion of the said several banks sub- 
scribing, in proportion to their respective capitals actually paid in 
at the time of such subscriptions, for as much stock as is necessary 
and sufficient to finish and complete said road,” &e., &e. 

The 7th section enacted, that every bank should pay annually in- 
to the Treasury the sum of twenty cents on every hundred dollars 
of the capital stock actually paid in; and if this were neglected for 
six months afier it was due, the bank so neglecting should forfeit its 
charter. 

The 8th section continued the charters of such banks as complied 
with the act until 1835. 

The 11th section ran thus: ‘ That upon any of the aforesaid banks 
accepting of and complying with the terms and conditions of this 
act, the faith of the state is hereby pledged not to impose any further 
tax or burden upon them during the continuance of their charters 
under this act; and in case of the acceptance of and compliance 
with the provisions of this act by the several banks hereby required 
to make the aforementioned road, the faith of the state is further 
solemnly pledged to the several existing banks in the city of Balti- 
more, not to grant a charter of incorporation to any other banking 
institution to be established in the city or precincts of Baltimore be- 
fore the 1st day of January, 1835.” 

At the session of 1815, an act was passed, “ declaring the con- 
tinuation and extension of the charters of the several banks therein 
mentioned.” It recited, that several banks, and amongst them the 
Union Bank, had accepted the act of 1813, and then declared, that 
their charters were extended to 1835. 
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At the session of 1821, another act was passed, entitled “ An act 
to incorporate a company io make a turnpike road from Boonsborough 
to Hagerstown, and for the extension of the charters of the several 
banks in the city of Baltimore, and for other purposes.” ‘The pre- 
amble was as follows: ‘ Whereas it is to the interest of the state that 
a turnpike road should be made, leading from Boonsborough to 
Hagerstown, in Washington county, and it is represented to the 
legislature, that the banks hereinafter mentioned are willing to make 
the same, if an extension of their several charters be granted to them, 
as they were heretofore extended by an act entitled a supplement to 
the act entitled, an act to incorporate a company to make a turnpike 
road, leading to Cumberland, and for the extension of the charters 
of the several banks in the city of Baltimore, and for other purposes, 
passed at December session, 1813: Therefore, Be it enacted,”’ &e. 

The Ist section incorporated a company to make the road. 

The 2d section was as follows: ‘‘And for the purpose of raising 
a fund to make and complete said road, Be it enacted, ‘That the 
charters of the several banks aforesaid shall be, and they are hereby, 
continued and extended to the Ist day of January, 1845, upon con- 
dition of the said several banks subscribing, i In proportion to their 
respective capitals actually paid in at the time of such subscriptions, 
for as much stock as is necessary and suihcient to finish and com- 
plete said road,” &e. 

The 6th section was as follows: ‘‘ That ifthe said company shall not 
commence the making of the said turnpike road within two years 
from the passage of this act, and shall not complete the same in four 
years thereafter, the right of the said company to the said road shall 

revert to the state of Maryland, and the charters of the said banks are 
hereby declared not to be continued or extended by virtue of this act.” 

The 7th section enacted, that the banks should annually pay to 
the treasurer the sum of twenty cents on every hundred dollars of 
the capital stock of each bank actually paid in; and in case of neg- 
lect, the bank was to forfeit its charter. 

The 8th section renewed and continued the charters of the com- 
plying banks until 1845 and the session of the General Assembly 
next thereatter. 

The 11th section was as follows: ‘‘'That upon any of the afore- 
said banks accepting of and complying with the terms and condi- 
tions of this act, the faith of the state is hereby pledged not to in- 
pose any further tax or burden upon them dunng the continuance 
of their charters under this act ; and in case of the acceptance of and 

compliance with the provisions of this act by the several banks here- 
by required to make the aforementioned road, the faith of the state is 
further pledged, to the aforesaid banks in the city of Baltimore, not 
to grant a charter of incorporation to any other banking institution 
to be established in the city or precincts of Baltimore before the 1st 
day of January, 1845.” 
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The 12th section was as follows: ‘That the s eer beaks, specified 
in the Tih section of this act , should they elect so to do, shall be, 
and they are hereby, exempt ‘from the payment of the annual tax 
hereby imposed, upon condition of their paying to the treasurer of 
the Western Shore of Maryland, on or before the Ist day of January, 
1823, the sum of $100,000, to be appropriated in the manner here- 
in before provided for.” 

The Union Bank, as was admitted in the court below, duly ac- 
cepted and complied with the terms and conditions of this act of 1821. 

At the session of the legislature of December, 1834, an act was 
passed (chap. 274) to ‘extend the charters of several banks in the 
city of Baltimore, ” by which, amongst other enactments, the charter 
of the Union Bank was extended to the end of the year 1859. It 
introduced some new provisions into the charter, required the pay- 
ment of the school tax and a proportionate share of $75,000; but 
contained no stipulation like that of the 11th section of the act of 1821. 

At the session of December, 1835, the Farmers’ and Planters’ 
Bank was incorporated. It was required to pay a bonus and school 
tax, but the charter contained no exemption from taxation. 

At the same session, viz., December, 1835, an act (chap. 142) 
was passed, reciting that whereas, by the 11th section of the act of 
1821, the faith of the state was pledged not to impose any further 
tax or burden upon certain banks, and it was equitable that other 
banks should stand on equal footing, and enacting that the faith of 
the state was pledged not to impose any further or other tax on banks 
incorporated since the year 1821 than might be imposed on the 
banks which had complied with the terms of that act. 

The 3d section was as follows: ‘And be it enacted, That in the 
said act of 1821, it was not, nor is it now, the intention of the Gene- 
ral Assembly of Maryland, to exempt from taxation and equitable 
contribution to the common burdens for state purposes, the property, 
stock, or dividends severally held in or derived from any bank in 
this state, by any person or persons whatever ; but that the true in- 
tent and meaning of the pledge given by the said act of Assembly 
was, to limit the t taxation upon the franchises only of the banks there- 
in mentioned.” 

In April, 1841, an act was passed “for the general valuation and 
assessment of property in this state, and to provide a tax to pay the 
debts of the state.” It directed, ‘amongst other things, that * all 
stocks or shares owned by residents of this state in any bank, insti- 
tution, or company incorporated in any other state or territory : all 
stocks or shares in any bank, institution, or company inc orporated 
by this state,” &c., should be assessed, and a tax imposed upon this 
and all other r species of property, of twenty cents, or one-fifth of one 
per cent. on every hundred dollars of assessable property. It also 
provided for an Appeal Tax Court, whose decisions should be car- 
ried to the Court of Appeals. 
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In the trial of the cause in the Court of Appeals, the following 
agreement was filed :— 

“Tt is agreed, that the appellant banks, to wit, the Union Bank 
of Maryland, the Bank of Baltimore, the Mechanics’ Bank of Balti- 
more, the Commercial and Farmers’ Bank of Baltimore, the Marine 
Bank of Baltimore, and the Farmers’ and Merchants’ Bank of Balti- 
more, commonly called the old banks, were chartered previous to 
the year 1821; and that the new banks, to wit, the Merchants’ Bank 
of Baltimore, the Farmers’ and Planters’ Bank of Baltimore, the Citi- 
zens’ Bank of Baltimore, and the Western Bank of Baltimore, were 
chartered since the year 1830; the respective periods of the incorpo- 
ration of all the aforegoing banks appearing by reference to their 
charters. 

“It is admitted, that the old banks have duly accepted and com- 
plied with the terms and conditions of the act of 1821, chap. 131, 
the manner of which acceptance appears by the paper marked A, 
herewith filed; and have also accepted and complied with the pro- 
visions of the act of 1834, chap. 274: and it is also admitted, that 
taxes have always, since the incorporation of said banks, been levied 
and assessed upon their real and personal property in all the cities 
and counties of this state, in the same manner as upon property of 
the same kind belonging to individuals, and that said taxes have al- 
ways been paid by said banks up to this time. And it is further 
admitted, that said banks did not, at the time of the enactment of the 
act of 1841, chap. 23, nor have they at any time since, paid or re- 
deemed their notes or other obligations in specie.” 

The Court of Appeals decided, that the tax imposed by the act 
of 1841 was not a violation of the contract between the state and the 
banks, which was effected under the act of 1821, and to review this 
opinion the writ of error was brought. 


Meredith and Dulany, for the plainiiffs in error. 
Nelson, attorney-general, and Sleele, for the defendants. 


In the case of Samuel Gordon, the counsel for the plaintiff in er- 
ror contended, 

1. That the Union Bank of Maryland having accepted of and 
complied with the terms and conditions of the act of 1521, chap. 
131, a contract was created by the 11th section thereof, on the part 
of the state, “not to impose any further tax or burden upon said 
bank during the continuance of its charter under the 8th section of 
said act; and that this exemption from taxation extended to all the 
property of said bank, real and personal. 

2. That the Ist and 45th sections of the act of 1841, chap. 23, im- 
posed upon the said bank ‘a further tax and burden,” in violation 
of the said contract, and was therefore void as against the provisions 
of the Constitution of the United States. 

And in the case of James Cheston, plaintiff in error, v. the Appeal 
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Tax Court, who was a stockholder in the Farmers’ and Planters’ 
Bank of Baltimore, one of the new banks chartered since 1830, the 
counsel for said Cheston contended, 

That if the aforesaid assessment law of 1841, so far as it imposes 
a further tax upon the stockholders of the old banks, should be de- 
clared void for its repugnance to the Constitution of the United 
States, then, that it is equally void, so far as it imposes an additional 
tax upon James Cheston, a stockholder of one of the new banks, as 
it thereby deprives the new banks of the immunity from further tax- 
ation granted to them by the Ist section of the act of 1835, chap. 
142, which immunity is itself a franchise, granted for a valuable 
consideration, and cannot, therefore, be taken away. 





Dulany, for the plaintiffs in error, said, that he would not stop to 
cite authorities to show, that the law was void, if it impaired the ob- 
ligation of a contract, but would refer to two cases which were ana- 
logous to the present: 7 Cranch, 154; 4 Peters, 561. 

He then entered into a detailed examination of the charter of the 
Union Bank with its several supplements, and asked the court to 
compare the 11th section of the act of 1821 with the act of 1841, 
and he thought it would be found, that the latter took away what the 
former gave. It was admitted, that there was an exemption of some 
kind in the act of 1821, and the only question in the case was, what 
kind of exemption was it ? 

In Dwarris on Statutes, 51, 9 Law Library, it was said, that every 
word of a statute must have its effect; that it was better to observe 
what the legislature said than what they are supposed to have meant. 
Apply this to the paragraph, coupled with the doctrine that in Mary- 
land property is not taxed, but persons are. 1 Maxcy’s Laws, 12, 
Declaration of Rights, article 13, shows this. The exemption was 
then a pledge given to a person, viz., the bank. Why should it be 
limited, as contended for by the opposite side, to an exoneration of 
the franchise merely from taxation? The construction ought to be 
in favour of the banks, because it was the intention of the legislature 
to invite them to accept the law. If you narrow it down now, it is 
not the spirit in which the offer was made. It is easy to see what 
that spirit was. The two objects of promoting internal improvement 
and fostering public schools were great public objects, and it was 
very desirable to encourage them without resorting to direct taxation. 
The banks were the invited party, and the act was to be laid before 
the stockholders for approval or rejection. Of course, the terms 
would be closely looked at. ‘The proposition was, that no ‘further’? 
tax should be imposed. ‘The word “ further” refers to the preced- 
ing section, in which the tax for the road and schools is provided. 
It is true, that the act of 1841 imposed a tax upon the property ; but 
the tax for road and schools fell upon the very same property, and, 
as it happened, was of just the same amount. A further tax of the 
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same character was meant. ‘The object to whic h the money is to be 
applied makes no difference ia the character of the tax. ‘The clause 
is clear in itself, and we are not to look to the preamble, as a guide 
to intention, unless there is some ambiguity. Dwarris on Stat. 19. 
And if we look to the preamble, it will not enlighten us, because it 
only refers to the road, without saying any thing about schools. If 
the exemption related’ only to the franc hise, it was worth nothing, 
because whether the tax should be laid on the franchise or the pro- 
perty of the bank, the same people would pay it in either case. The 
gislature could have derived the same amount by taxing property 

s if they taxed the franchise ; and to hold, that the ‘y were at liberty 
to do so, of course, renders the exemption ‘of the franchise worthless. 
There are two decisions upon similar words: 2 Harrison, 78, 79, 
80; 7 Dana, 342. 

‘True, the banks have heretofore paid taxes upon their real pro- 
perty, but the amount was trifling, and the stock was not taxed as 
now. Besides, their consent does not furnish a rule by which we 
are to construe the law. 

It is said, on the other side, that the contract of exemption was 
made with the bank and not the stockholders; and by the act of 
1541 only the latter are taxed. But what is a corporation? Only 
the union of certain persons, with power to sue, &c. 4 Peters, 552; 
Angell & Ames on Corp. 1, 3, 5. 

‘The name is only the legislative baptism of the stockholders. 
Natural persons are the substratum of the corporation; they receive 
all its benefits. They pay the taxes, and yet we are told, that a con- 
tract for the benefit of the corporation does not reach them. They 
were the persons who accepied the law in a general meeting, and 
not the bank, acting as a corporation, What is the difference be- 
tween taxing them in the gross and taxing them individually? 

As to the case of Cheston. He is a stockholder of the Farmers? 
and Planters’ Bank, one of what are called the new banks, char- 
tered in 1836. ‘The act of March, 1836, chap. 142, puts these on 
the same footing with the old banks. "The 3d_ section, it is true, 

says that the exemption relates only to franchises; but the legisla- 
ture had no right to deprive, by law, the banks of a benefit which 
they had already acquired under a contract. And the words ‘ with- 
out violation,” &c., show that the legislature did not intend to take 
away any such benefit. 

‘The tax of 1841 clashes with the exemption. It is laid on every 
thing which constitutes the property of the bank, because in a sche- 
dule every thing, even the franchise, goes to make up the aggregate 
value of the stock, and the tax is laid on the cash value of the stock. 
By the 17th section, the assessors are directed to value it at the 
market price. But the market price is governed by the value of 
all the different species of property held by the bank, including even 
the franchise, because a purchaser looks at all these, when about to 
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invest. It is impossible to separate that portion of the tax which 
falls upon the franchise, and as the legislature has covered the whole, 
the entire tax must fall. 


Steele, for the defendants in error, contended, 


1. That the contract between the State of Maryland and the 
Union Bank of Maryland, created by the ect of 1821, chap. 131, 
and continued by the act of 1834, chap. 274, exempted from taxa- 
tion, not the property of said bank, nor the shares of its stock in the 
hands of individual stockholders, but its corporate franchises, and 
their exercise during the continuance of its charter. 

2. That the tax imposed by the act of 1841, chap. 23, being a 
tax upon the shares of stock owned by individual stockholders, was 
not a violation of the contract between the state and the bank, and 
was, therefore, not unconstitutional. 

In the case of James Cheston, a tax was imposed and assessed 
under the same act of 1841, chap. 23, on the shares of stock owned 
by the plaintiff in error in the Farmers’ and Planters’ Bank of Balti- 
more—a bank chartered since 1830, and not included in the provi- 
sions of the act of 1821, chap. 131, and the act of 1834, chap. 274. 

In this ease, the counsel for the defendant in error contended, 

‘That the plaintiff in error was entitled to no immunity from taxa- 
tion upon his shares of stock in said Farmers’ and Planters’ Bank of 
Baltimore, either under the acts of Assembly, herein before men- 
tioned, or under the act of 1835, chap. 142. 

Mr. Steele said, the Appeal Tax Court is the nominal defendant 
only ; the real one is the state of Maryland. ‘The act of 1841, chap. 33, 
is a general tax upon all property; not on banks alone, but every spe- 
cies of property. ‘The Court of Appeals decided that it did not contlict 
with the act of 1821. Is it not a rule that this court will adopt a 
state’s construction of its own laws? 

In this case it is not correct to construe the contract favourably to 
the banks. On the contrary, the rule is to construe strictly any pro- 
vision which imposes a limit upon the taxing power. 4 Peters, 503, 
Prov. Bank v. Billings. 11 Peters, 546—548, carries the rule still 
further. 

Such a rule is necessary to protect the community from improvi- 
dent legislation. Another rule is, that where there are two construc- 
tions, that one is adopted which will produce the least injury. It 
has been said that our construction, exempting franchises only, ren- 
ders the whole nugatory, because the franchises would have been 
safe from taxation without such exemption. But notso. Being the 
creatures of law, they are peculiarly appropriate for the taxing power. 
4 Wheat. 699; 12 Mass. 252; 4 Peters, 526. 

A charter makes a bank a person to carry on a business; but it 
must be carried on in the same way that other persons do. Suppose 
a pre-existing law had taxed banks, would a subsequent charter have 
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been exempt? No—because the laws would not conflict with each 
other. Nor do they conflict when the charter is passed first. 

It has been said that the exemption is clear. But the section it- 
self refers to the preceding part of the law, and the legislature, twice, 
in 1835 and 1841, put the same construction on it that we do. The 
7th section and all preceding ones provide for an extension of char- 
ters. It was right to exempt the franchises, because the legislature 
was dealing with that subject; but why should they go beyond that, 
and exempt private property to an extent that they were not aware of? 
The siaie was not in want of money, nor was there a motive in the 
banks to purchase such an exemption as that contended for. No one 
then anticipated what has since come to pass. ‘Taxes were light, 
and always paid. ‘The act of 1813 contains the same clause, when 
there did not exist any system of taxation. Up to 1841, the state 
had never taxed bank stock or choses in action, and the taxes upon 
real or other property did not amount to the fourth part of 20 ceuts. 
A proposition, therefore, to exempt stock which had never been taxed 
at all, upon the payment of four times the amount which other pro- 
perty paid, would have been considered a strange one. The tax of 
20 cents must have been imposed upon the franchise. ‘The com- 
pensation for extending the charters was that the banks would make 
the road, and for future exemption of the franchise was that they 
should pay 20 cents towards the school fund. ‘The word “ further’ 
means another tax like that one; and if the tax imposed was upon 
the franchise, a further one upon the same thing was all that was in- 
tended to be prohibited. 

Look at the cotemporaneous exposition of the law by both parties. 
County and city taxes were paid by the banks; and not only so, but 
a siall state tax, levied in 1822 upon real property, was paid by 
them also. Other banks were incorporated in 1833, 1834, and 1835, 
which pay the 2) cents, without any thing being granted except the 
charter. The act of 1835 gives the new banks an exemption upon 
the franchise, and nothing more. In the case in 2 Harrison, the 
words were ‘further or other tax.”” Exemptions have been strictly 
construed. 11 Johns. 77; 8 Term R. 416. The penalty for not 
paying the 20 cents, shows upon what the tax was imposed, for 
it provides that the charier shall cease if the tax is not paid. It was 
therefore a bonus for the charter. 

But suppose that the contract was made as contended for by the 
other side. By their own showing, it was made with the bank asa 
person, and the individual stockholders cannot avail themselves of it. 
If the corporation were to purchase a house, one of the members 
could not claim an interest in the purchase. ‘They have an interest 
which is distinct from that of the corporation, because they may sue 
it, or sue each other. Ifthe contract here be not to tax the bank, it 
is not equivalent to an agreement not to tax the stockholders. ‘The 
difference is shown by supposing the tax to be laid before the bank 
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commenced operations, ond laid afterwards. In the first case, it 
would diminish the capital of the bank, but in the latter it would not 
If the individual stockholders can claim the benefit of the exemption, 
they must also be liable to the state for the payment of the tax which 
is the price of the exemption. But if Samuel Gordon were sued for 
the 20 cents stipulated in the act, no one can suppose that he would 
be bound to pay it. The difference between taxing banks and stock- 
holders is shown in 1 Nott & Me ‘Cord, 527; 4 Wheat. 436; 2 Pe- 
ters, 459; 2 Bayly, 654, 672, 683. 

Who pays the tax of 1841? If the bank does not, there is 
no violation of the contract with the bank, and the bank does not, 
in fact, pay it. 

As to Cheston’s case and the new banks, it has been said that 
they are on the same footing as the old. ‘The best reply to this is 
to read the law. ‘The legislature expressly say, that they intend to 
exempt only the franc hises. 











Nelson, attorney-general, on same side. 
There are two propositions to be examined : 
The nature of the contract of 1821. 

2. Whether the act of 1821 was in force at all in 1841. 

1. We admit there was a contract in 1821, and that it is pro- 
tected by this cowt. But what is its nature and extent? ‘The 
original charter of the Union Bank contained no exemption, and, 
therefore, according to the doctrine in the Providence Bank v. Bil- 
lings, the state could tax it. ‘The charter was passed in 1804, and 
contained no clause imposing a school-tax. But this might have 
been imposed at any time afier the charter, without asking the con- 
sent of the bank. ‘The only point upon which the assent of the 
bank was required, in any subsequent legislation, was that its 
charter should be continued. It was to expire in 1816. In 1812 
an act was passed proposing to extend the charter on certain con- 
ditions, but these were not accepted. In 1813 another act was 
passed extending the charter to Ist January, 1835, which was 
accepted. 

(Mr. Nelson here went into a detailed examination of the several 
acts.) All the acts show that the legislature had in view the making 
of the road, and the banks the extension of their charters. ‘The 
pledge not to incorporate any other banks shows that it was only 
the franchise which was intended to be protected. ‘The contract 
was made with the banks as such. They were the contracting 
party in their corporate capacity. What does the act of 1841 do: 3 
It imposes no tax on the capital stock of any bank, but on indi- 
vidual interests. No bank is plaintiff in error ‘here, complaining of 
a violated contract. ‘The 9th section of the act directs the mode 
of making the assessment, which was upon the stock in the hands 
of individuals at its cash value. But this is not the same with its 
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nominal value, which would have been the guide if the bank had 
been taxed. As laid, it is nothing more than an income tax, and 
cannot a legislature lay that without regard to the source from 
which revenue comes? The distinction between a tax upon a bank, 
as such, and a tax upon its property, is clearly recognised in the 
case of McCulloch v. State of Maryland, where the court say that 

one may be taxed but not the other. ‘The identity between a bank 
and its stockholders is shown not to exist, when we consider that 
the bank, as a corporation, could not become one of its own stock- 
holders. Application had to be made to the legislature for permis- 
sion for the bank to purchase its own stock. It is true, as said on 
the other side, that the act of 1821 was accepted by the stock- 
holders in general meeting, but this was a corporate act, and not 
one proceeding from individual interests. If it -had been the latter, 
whence would the majority have derived the right to bind the 
minority. 

2. The act of 1834, chap. 274, was accepted by the Union Bank, 
and by virtue of it the charter was extended to 1859. The ac- 
ceptance of this new law is a merger of the old, and in the new 
there is no limitation of the power to tax. 


Meredith, for plaintiffs in error, in reply and conclusion. 

Let us inguire, 

1, What was the nature and character of the contract ? 

2. Has it been impaired ? 

Mr. Meredith reviewed the charter of the Union Bank and its 
supplements, and said, that in 1821, some years before the charter 
was to expire, the legislature was desirous of making a road. It 
was a fact of universal notoriety that turnpike roads were not pro- 
fitable. Individuals could not be persuaded to subscribe and make 
this one. The cost to the Union Bank was $161,000, nearly ten 
per cent. upon a capital of $1,800,000. It is conceded that for 
this the state has relinquished a portion of the power of taxation ; 
but then it is said to be only a partial exemption. We agree that 
to make out a total exemption, the language must be so strong as to 
leave no reasonable doubt; and we say it is so. What are the 
words? ‘ Not to impose any further tax or burden on the banks.” 
There are two important words: ‘ any” and ‘ further.” What is 
the meaning of “any?” In its popular acceptation it would in- 
clude all kinds of taxes in whatever form they might be laid. 
According to lexicographers, the word is of unusual and indefinite 
signific ation. - & Any” tax must mean *¢ every tax,” of every nature 
or description whatsoever. Then there is the ‘word “ further, 
which refers to something which has been done before and addi- 
tional. ‘The other side wish to limit the meaning to an addition of 
the same nature; but no dictionary or example can be found to 
justify this restriction. 
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(Mr. Meredith here read from Richardson’s Dictionary, title 
Further.) ‘The two words together are as comprehensive as lan- 
guage could be used. They are quite as strong as those used in 
2 Harrison. In the act of 1835, when the legislature intended to 
put the new banks upon a footing with the old, they say ‘ further 
or other” in the 3d section. In a preceding section, the words are 
the same as those in 1821, which shows that they were supposed to 
be equivalent. The case cited from 11 Johnson was not that of a 
tax; it was an assessment for opening a street; and the case in 
8 T. R. was decided on two grounds: 1. ‘That the property did not 
belong to the occupier, and 2. ‘That the statute had been repealed. 
Neither case is in point. In South Carolina, seven out of eight 
banks are exempted under a clause exempting banks from taxation. 
The case in Nott & McCord decided that words of exemption did 
not extend to the franchise only, but all taxation. 

If the words of a statute are plain and definite, it is dangerous to 
depart, &e. Dwarris on Stat. 3 Law Lib. 48. 

If the construction of the other side be given to the act of 1821, 
the llth section is cf no use; because without it the franchise 
would have been safe from taxation. In the cases of 12 Mass. and 
4 Peters, the right was maintained, it is true, to impose a tax on 
existing banks, but in neither case was there a relinquishment of 
the taxing power, express or implied, except from the mere granting 
of the charter. We may concede the authority of both. But here 
the banks paid a high price for their renewed charters, and the 
legislature could not have taxed the franchise any further. If so, 
the operation of the 11th section must be extended beyond the 
franchise. 

(Mr. Meredith then entered into a critical examination of the acts 
of 1812 and 1813, and argued that the first act was not accepted, 
because it did not go as far in protecting the banks as that of 1813; 
and that the latter would have been rejected if it had not been sup- 
posed to exempt them entirely from taxation.) 


Mr. Justice WAYNE delivered the opinion of the court. 

The question raised in this case by the agreed statement of facts 
upon the record, is, Does the act of Maryland of 1841, chap. 23, so 
far as it imposes a tax upon the shares of stock held by stock- 
holders in the Union Bank of Maryland and the other banks men- 
tioned in the statement, impair the obligation of a contract ? 

The banks are classified in that statement as the old and the new 
banks. The old are those which were chartered previous to the 
year 1821; the new, those which were chartered after the year 1830. 

Their exemption from the tax imposed by the act of 1841 is 
claimed under the acts of Maryland of 1821, chap. 131, and that of 
the 19th March. 1835, chap. 274, called the act of the session of 
1834, 
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It is admitted that the old banks accepted and have complied with 
the terms and conditions of the act of 1821; that they also accepted 
and have complied with the provisions of the act of 1834; and that 
taxes have always, since the incorporation of the banks, been assessed 
and levied upon their real and personal property in all the cities and 
counties of the state, in the same manner as upon property of the 
same kind belonging to individuals, and that they have always been 
paid by the banks up to this time. 

The question, however, which this court is called upon to decide, 
and to which our decision will be confined, is, Are the shareholders 
in the old and the new banks liable to be taxed, under the act of 
1841, on account of the stock which they own in the banks ? 

The statement given by the reporter of the acts of the legislature of 
Maryland, by which the charters of the banks have been extended 
at different times, makes it unnecessary to refer to them in detail 
here. 

Are the old banks in Baltimore and their stockholders exempted 
from further taxation during the continuance of their charters under 
the act of 1821, chap. 131, by force of the 11th section of that act? 
Can the old banks, after the year 1845, the time to which their char- 
ters were extended by the act of 1821, and the new banks, claim 
any exemption from taxation under the act of 1834, chap. 274, un- 
less it be a tax upon their franchise of banking? 

It appears, from the acts of 1812, 1813, and 1821, that the legis- 
Jatures which passed them had in view the construction of the Cum- 
berland and Boonsborough turnpike roads, and the establishment of 
a school fund. ‘That they designed to accomplish those objects by 
making some of the banks construct the roads, and all of them con- 
tributors to the school fund, as the price for their charters. A round 
sum, or an annual charge, with or without reference to capital stock, 
may be asked by a legislature for such a franchise., It may be more 
convenient to the banks to have such a consideration or bonus dis- 
tributed through the years of their corporate existence, than to pa 
its equivalent in advance. _ This option was given to the old banks. 
Being so given, it is conclusive that the legislature intended the an- 
nual tax or charge upon the capital stocks of the banks to be the 
bonus or price, or part of the price as to some of them, that they 
were to pay for the prolongation of their franchise of banking. 
When the banks accepied the acts, by choosing to pay the annual 
charge instead of the stipulated alternative, it is plain that they 
thought so too, and that they understood in that way the contract 
between themselves and the state. Either was a condition, to be 
accepted and complied with before the charters were to be extended. 
Such a contract is a limitation upon the taxing power of the legisla- 
ture making it, and upon succeeding legislatures, to impose any 
further tax upon the franchise. But why, when bought, as it be- 
comes property, may it not be taxed, as land is taxed which has 
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been bought from the state, was repeatedly asked in the course of 
the argument? ‘The reason is, that every one buys land, subject in 
his own apprehension to the great law of nec essity, that we must 
contribute from it and all of our property something to maintain the 
state. But a franchise for banking, when bought, the price is paid 
for the use of the privilege whilst it lasts, and any tax upon it would 
substantially be an addition to the price. But whether the bonus 
for the franchise is paid by an annual tax upon the capital stock, or 
in any other way, it is in the discretion of the legislature to tax ‘the 
capital stock as an aggregate, according to its actual value, or the 
stockholders on account of their separate ownership of it, or the di- 
vidends in the a aggregate, or the stockholders on account of their 
portions of them. ‘The limitation and the power to tax, as both 
have been just expressed, was substantially conceded by counsel 
on both sides of this cause. We did not understand the counsel for 
the appellants as contending, that the shareholders in the old banks 
were exempted from the tax imposed upon them on account of their 
stock, except by the force of the 11th section of the act of 1821. 
Their argument was, though the franchise might be taxed separate 
from the stock of a bank, whether the annual tax paid by the banks 
upon their capital stock was a tax upon their franchises or not, that 
the banks were exempted from further taxation; the old banks by 
force of the 11th section of the statute of 1821, and all of the banks 
in Baltimore by force of the act of 1834. ‘The argument of the 
counsel for the defendant in error was, that the annual tax paid by 
the banks was a tax upon their franchises, and that the 11th section 
did not give to the stockholders any exemption from being taxed as 
persons on account of their stock. Whether or not the exemption 
given by that section is extended to the old and the new banks in 
virtue of the act of 1834, is another question, to which a separate 
answer must be given in the course of this opinion. 

Has such an exemption been given to the old banks? The lan- 
guage of the 11th section of the act of 1821 is: “And be it enacted, 
That, upon any of the aforesaid banks accepting and complying with 
the terms and conditions of this act, the faith of the state is hereby 
pledged not to impose any further tax or burden upon them during 
the continuance of their charters under this act.” This is the lan- 
guage of grave deliberation, pledging the faith of the state for some 
purpose—some effectual purpose. Was that purpose the protection 
of the banks from what that legislature and succeeding legislatures 
could not do, if the banks accepted the act, or from what they might 
do, in the exercise of the taxing power?) ‘The terms and conditions 
of the act were, that the banks should tonstruct the road and pay 
annually a designated charge upon their capital stocks, as the price 
for the prolongation of their franchise of banking. The power of the 
state to lay any further tax upon the franchise was exhausted. ‘That 
is the contract between the state and the banks. , j It follows, then, 
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as a matter of course, when the legislature go out of the contract, 
proposing to pledge its faith, if the banks shall accept the act, not to 
impose any further tax or burden upon them, that it must have meant 
by those words an exemption from some other tax than a further tax 
upon the franchise of the banks. The latter was already provided 
against. ‘l'o confine the pledge to any further tax upon the fran- 
chise, surrenders the whole clause as a substantive enactment, to a 
supposed needless declaration of the legislature, that it would not do 
what it had stipulated by its contract not to do. The faith of states 
is never pledged but for some substantial end, within the com- 
petency of their legislative power; and it is not for us to suppose 
that of Maryland was given in the act of 1821, with a Jess grave in- 
tent. ‘‘ Not to impose any further tax or burden,” when used in 
reference to some tax already imposed, means no other tax besides 
that to which reference is made. ‘Those words, so used, cannot be 
limited by a refinement upon the etymology of the word ‘ any,” out 
of or beyond its meaning in common discourse, to any like ; and the 
words ‘* any further tax,’? used with relation to some other tax, will, 
by common consent, as it always has been, be intended to mean 
any additional tax besides that referred to, and not any further 
like tax. 

Having determined that the clause in question was not meant as 
a pledge against further taxation upon the franchises of the banks, 
but that it was a pledge against additional taxation, what is the ex- 
tent of exemption given by it, or to what does it apply? Does 
it exempt the respective capital stocks of the banks, as an aggregate, 
and the stockholders from being taxed as persons on account of their 
stock? Wethink it doesboth. The aggregate could not be taxed, 
without its having the same effect upon the parts, that a tax upon 
the parts, would have upon the whole. Besides, the legislature, in 
proposing the terms and conditions of the act, use the word ‘ banks”? 
with reference to the consent or acceptance of the act being given 
by the stockholders, according to a fundamental article of their char- 
ters. ‘The acceptance of the act could only be made by the stock- 
holders. ‘They did accept, and the state recognised it as the act of 
the stockholders. It could not have been given or been recognised 
in any other way. ‘True it is, when accepted and recognised, it be- 
came a contract with the banks. But its becoming a contract with 
the banks determines of itself nothing. We must look in what cha- 
racter, or by whose assent it was to become a contract with the 
state, to ascertain the intention of the legislature in making the pledge, 
“that upon any of the aforesaid banks accepting of and complying 
with the terms and conditions of this act, the faith of the state is here- 
by pledged not to impose any further tax or burden upon them 
during the continuance of their charters under this act.” 

The senses in which the words bank or banks are used, occur 
every day in conversation, and are understood by every one. But 
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the sense in which they are intended to be used, is determined by 
their connection with what is said besides. When we speak of an 
act to be done by a bank or banks, we mean an act to be done by 
those who have the authority to do it. If it be an act within the 
franchise for banking, or the ordinary power of the benk to contract, 
and it is done by the president and directors, or by their agent, we 
say the bank did it, and every one understands what is meant. If, 
however, an act is to be done relative to the institution, by which 
its charter is to be in any way changed, the stockholders must do it, 
unless another mode to effect it has been provided by the charter. 
In one sense, but after ii has been done, we may say the bank did 
it, but only so because what the stockholders have done, became a 
part of the institution, which it was not before. ‘The act to be done 
in this instance was relative to the institution. The legislature 
knew it could only be done by the stockholders, and it uses the 
word banks in reference to the act being accepted by the stock- 
holders. The act was accepted by them. When, then, the legisla- 
ture says, ‘‘ that upon any of the aforesaid banks accepting of and 
complying with the terms and conditions of this act, the faith of the 
state is hereby pledged not to inpose any further tax or burden 
upon them during the continuance of their charters under this act,” 
the relative is as broad as the antecedent, comprehending all that 
the latter referred to. It cannot be said, then, that the stockholders 
in the old banks are not exempted by the 11th section of the act 
of 1821 from being taxed as persons, on account of their stock in 
those banks, during the continuance of their charters under 
that act. 

Such was manifestly the intention of the legislatures which passed 
the acts of 1813 and 1821, from their language. It is confirmed 
by the attendant circumstances. Each of those legislatures were 
anxious to have a certain road constructed, which they thought the 
convenience and intercourse of the citizens of Maryland required ; 
and they were also anxious to raise an adequate school fund for 
every county in the state. They determined that both should be 
accomplished by incorporating certain banks, with the obligation 
upon them to make the roads, and to make all the banks in the 
state pay an annual tax upon their respective capitals, for a school 
fund, as the conditions upon which their charters were to be ex- 
tended. By the act of 1813, chap. 122, every incorporated bank 
in the state was required to pay the annual tax of twenty cents upon 
every hundred dollars of its capital stock, as the condition upon 
which its charter was to be extended. 

When the legislature, in 1821, incorporated the Boonsborough 
Turnpike Company, and proposed to extend the charters of those 
banks which, by the terms of the act, were to subscribe for stock 
enough to complete the road, it renewed upon those banks the 
school tax which had been imposed upon them in common with the 
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other banks, by the act of 1813. The 11th sections in both acts are 
identical. In what spirit were those acts offered to the acceptance 
of the banks? In what spirit was it that the banks viewed and ac- 
cepted these acts? It was an unusual way of providing means for 
the construction of turnpike roads. The tolls might turn out to be 
enough to compensate them for the expenditures. They might not. 
Though the legislature thought the construction of the roads and 
paying the school-fund tax were no more than an adequate price 
for an extended franchise, it is very certain that the stockholders 
may have thought, that the incorporation of the banks into turnpike 
companies, with an obligation upon them to withdraw so much 
money from their business operations as was sufficient to finish the 
roads, presented only a contingent possibility that they could be re- 
munerated by tolls from the roads. When the act of 1821 was 
proposed, they had some experience of what had been the result of 
the construction of the Cumberland road. Is it not possible, then, 
that when the acts of 1813 and 1821 were in preparation, or as they 
were being enacted, that the 11th section was introduced as an in- 
ducement to the stockholders to accept those acts? Whether the 
tolls from the road have ever compensated the banks for the expen- 
diture upon them, does not appear in the case. But it was natural 
that the stockholders, knowing as they did that a tax upon the 
franchises of the banks would not exempt them from other taxation, 
stipulated in both instances that a provision should be introduced 
intv the acts surrendering the state’s right to tax them further than 
they were about to be by those acts. In whatever way we examine 
the acts of 1813 and 1821, we are of opinion that it appears from, 
the 11th sections in those acts, to have been the intention of the 
legislatures which passed them, to exempt the stockholders from 
taxation as persons on account of the stock which they owned in 
the banks. ‘This exemption, however, is limited to the old banks 
in Baltimore which were chartered before 1821, during the contin- 
uance of their charter under the act of 1821. It is founded upon 
the 11th section of that act, and it is our opinion that the act of 
1841, chap. 23, in so far as it imposes a tax upon the stockholders in 
those banks, on account of their stock, does impair the obligations 
of a contract, and is void by the 10th section of the 1st article of 
the Constitution of the United States. 

The act of 1834 does not extend to the old or the new banks an 
exemption from the tax imposed by the act of 1841, chap. 23. It 
is an act to extend the charters of the several banks in Baltimore. 
The second section prescribes the terms upon which the franchise 
for banking is extended. Those terms are the payment annually of 
twenty per cent. upon every hundred dollars of the respective 
capitals of the banks, and their proportional parts of $75,000, in 
two yearly instalments, computed from the passage of the act, ac- 
cording to the combined rates of their respective capitals paid in, 
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and of the time for which their charters are respectively continued 
beyond the first day of January, 1845. 

Upon a failure of any bank to pay either the annual charge or its 
proportional instalment, its charter is declared null and void. The 
annual charge and the instalment make the bonus to be paid by 
each bank for its continued franchise. It was urged for the old and 
the new banks, that,the annual tax which they were required to pay 
by the second section of the act of 1834 being upon their respective 
capitals, a tax upon the stockholders on account of their stock 
would be equivalent to an increase of the price which had been 
given for the franchise. ‘The effect upon the stockholders would be 
the same, as they pay both, but that is because they agreed to pay 
an annual tax upon the capital stock, for their franchise, without any 
stipulation by the state that they were not to be taxed as stockhold- 
ers, on account of their stock, as was the case in the eleventh sec- 
tion of the act of 1821. The franchise is their corporate property, 
which, like any other property, would be taxable, if a price had not 
been paid for it, which the legislature accepted, as the consideration 
for allowing them to use the franchise during the continuance of their 
charters. ‘The capital stock is another property—corporately asso- 
ciated, for the purpose of banking—but in its parts is the individual 
property of the stockholders in the proportions they may own them. 
Being their individual property, they may be taxed for it, as they 
may for any other property they may own. ‘This is not only the 
case in Maryland. A franchise for banking is in every state of the 
union recognised as property. ‘The banking capital attached to the 
franchise is another property, owned in its parts by persons, corpo- 
rate or natural, for which they are liable to be taxed, as they are for 
all other property, for the support of government. 

We are of opinion that the stockholders in the old banks are 
exempt from the tax imposed by the act of 1841, chapter 23, 
during the continuance of their charters under the act of 1821, but 
that the stockholders in the old and new banks are liable to be taxed 
by the act of 1841, or that they can claim no exemption under the 
act of 1834, by which their charters were further extended. 

The judgment of the Court of Appeals is therefore reversed, and 
the cause will be remanded, with directions to enter up a judgment 
for the plaintiff in error. 
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WituuaM Searicut, ComMissioNeR AND SUPERINTENDENT OF THE Cum- 
BERLAND Roap, wirnin THE Stare oF PeNNsysvaniaA, PLAINTIFF 
IN ERROR, Vv. WitiiAM B. Strokes anp Lucius W. SrockTon, wHo 
HAVE SURVIVED Ricuarp C. Srockxron, DerexDANTS IN ERROR. 

Under the acts of Congress ceding to Pennsylvania that part of the Cumberland 
road which is within that state, and the acts of Pennsylvania accepting the 
surrender, a carriage, whenever it is carrying the mail, must be held to be 
laden with the property of the United States, within the true meaning of the 
compact, and consequently exempted from the payment of tolls. 

But this exemption does not apply to any other property conveyed in the same 
vehicle, nor to any person travelling in it, unless he is in the service of the 
United States and passing along in pursuance of orders from the proper au- 
thority. 

Nor can the United States claim an exemption for more carriages than are ne- 
cessary for the safe, speedy, and convenient conveyance of the mail. 


Tus case was brought up by writ of error from the Circuit Court 
of the United States for the western district of Pennsylvania, and in- 
volved the right of the plaintiff in error, acting under the authority 
of the state of Pennsylvania, to collect tolls from the stage-coaches 
which carried the mail of the United States. 

The circumstances under which the question arose were these : 

On the 30th of April, 1802, and 3d of March, 1803, acts of Con- 
gress were passed, the effect of both of which taken together was, 
that three per cent. of the amount received for the sales of public 
land in Ohio, should be expended in making roads within the said 
state, and two per cent. of said fund be also expended in making 
public roads leading from the navigable waters emptying into the 
Atlantic to the Ohio river, upon ceriain conditions, which were ac- 
cepted by Ohio. 

On the 29ih of March, 1806, Congress passed an act to provide 
for laying out the road by commissioners, and directed the President 
to pursue such measures as in his opinion should be proper to obtain 
the consent for making the road, of the state or states through which 
the same may have been laid out; the expense of the road to be 
charged to the two per cent. fund. 

Pennsylvania, Virginia, and Maryland all gave their assent. Penn- 
sylvania passed her law on the 9th of April, 1807, and gave power 
to those who were to make the road to enter upon land, dig, cut, 
and carry away materials, &e. The road was laid out from Cum- 
berland, in Maryland, to Wheeling, on the Ohio river, and made ; 
but a great difficulty having arisen, on the part of the United States, 
in keeping it in repair, the road fell into decay, and a new system of 
legislation was adopted to attain this object. 

On the 4th of February, 1831, the state of Ohio passed a law for 
the preservation and repair of the United States road. It provided, 
that whenever the consent of Congress should be obtained, the go- 
vernor of the state should take the road under his care, erect gates 
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and toll-houses, appoint a superintendent, collectors of tolls, &c., 
with this proviso amongst others: ‘* Provided, also, ‘That no toll 
shall be received or collected for the passage of any stage or coach 
conveying the United States mail, or horses bearing the same, or any 
wagon or carriage laden with the property of the United States, or 
any cavalry or other troops, arms, or military stores belonging to the 
same, or to any of the states comprising this union, or any person 
or persons on duty in the military service of the United States or of 
the militia of any of the states.” 

‘The law contained the necessary provisions for the preservation of 
good order upon the road, and also a stipulation that the tolls should 
be neither below nor above a sum necessary to defray the expenses 
incident to the preservation and repair of the same. 

On the 2d of March, 1831, Congress assented to this act. 

On the 4th of April, 1831, Pennsylvania passed an act ‘ for the 
preservation and repair of the Cumberland road.” It provided for 
the appointment of commissioners, who were directed to build toll- 
houses and erect toll-gates, to collect tolls, with the following excep- 
tions: *‘And provided, also, That nothing in this act shall be construed 
so as to authorize any tolls to be received or collected from any per- 
son or persons passing or repassing from one part of his farm to 
another, or to or from a mill, or to or from any place of public wor- 
ship, funeral, militia training, elections, or from any student or child 
going to or from any school or seminary of learning, or from persons 
and witnesses going to and returning from courts: and provided, 
further, that no toll shall be received or collected for the passage of 
any wagon or carriage Jaden with the property of the United States, 
or any cannon or military stores belonging to the United States or to 
any of the states composing this union.” 

The 4th section directed the amount of tolls, after deducting ex- 
penses, to be applied to the repairs and preservation of the road, and 
gave the commissioners power to increase or diminish the rates of 
tolls, provided that they should at no time be increased beyond the 
rates of toll established by an act incorporating a company to make 
a road from Harrisburg to Pittsburg, passed in 1806. The toll fixed 
by this act upon a coach and four horses was twenty cents for every 
five miles. 

The 10th section was as follows: ‘ And be it enacted, &c., That 
this act shall not have any force or effect until the Congress of the 
United States shall assent to the same, and until so much of the said 
road as passes through the state of Pennsylvania be first put in a 
good state of repair, and an appropriation made by Congress for 
erecting toll-houses and toll-gates thereon, to be expended under 
the authority of the commissioners appointed by this act: Provided, 
the legislature of this state may, at any future session thereof, change, 
alter, or amend this act, provided that the same shall not be so al- 
tered or amended as to reduce or increase the rates of toll hereby 
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established below or above a sum necessary to defray the expenses 

incident to the preservation and repair of said road, for the payment 

of the fees or salaries of the commissioners, the collectors of tolls, 

and other agents. And provided, further, that no change, alteration, 

or amendment shall ever be adopted, that will in any wise defeat or 
affect the true intent and meaning of this act.” 

On the 23d of January, 1832, Mat ‘yland passed an act, which, in 
its essential provisions, was the same with that of Pennsylv ania ; 
and on the 7th of February, 1832, Virginia passed a similar law. 

On the 3d of July, 1832, Congress declared its assent to the above 
mentioned laws of Pennsylvania and Maryland in these words, ‘ to 
which acts the assent of the United States is hereby given, to remain 
in force during the pleasure of Congress,”’ and appropriated $150,000 
to carry into effect the provisions of said acts; and on the 2d of 
March, 1833, assented to the act of Virginia, with a similar limita- 
tion. 

On the 24th of June, 1834, Congress passed an act for the con- 
tinuation and repair of the Cumberland road, appropriating $300,000 
to that object. 

The 4th section was as follows: ‘¢ And be it further enacted, ‘That as 
soon as the sum by this act appropriated, or so much thereof as is 
necessary, shall be expended in the repair of said road, agreeably to 
the provisions of this act, the same shall be surrendered to the states 
respectively through which said road passes; and the United States 
shall not thereafter be subject to any expense for repairing said 
road.” 

On the Ist of April, 1835, Pennsylvania passed a supplement to 
the act above mentioned, accepting the surrender by the United 
States, &c., &e. 

On the 13th of June, 1836, Pennsylvania passed another act “ re- 
lating to the tolls on that part of the Cumberland road which passes 
through Pennsylvania, and for other purposes,” the Ist section of 
which was as follows: ‘ That all w: agons, carriages, or other modes 
of conveyance, passing upon that part of the Cumberland road which 
passes through Pennsylvania, carrying goods, cannon, or military 
stores belonging to the United States, or to any individual state of 
the union, which are exe epted from the payment of toll by the 2d 
section of an act passed the fourth of April, anno Domini eighteen hund- 
red and thirty-one, shall extend only so far as to relieve such wagons, 
carriages, and other modes of conveyance from the payment of toll 
to the proportional amount of such goods so carried belonging to the 
United States or to any of the individual states of the union; and 
that in all cases of wagons, carriages, stages, or other modes of 
conveyance, carrying the United States’ mail, with passengers or 
goods, such wagon, stage, or other mode of conveyance, shall pay 
half toll upon such modes of conveyance.” 

On the 5th of April, 1843, another act was passed by Pennsyl- 
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vania, the 39th section of which was as follows: ‘¢ That from and 
after the passage of this act, the commissioner of the Cumberland 
road shall have power to increase the rate of tolls on all stage- 
coaches drawn by four or more horses, to any sum not exceeding 
one dollar, at each gate upon said road within the state of Pennsyl- 
vania; and the said commissioner shall have the same power to 
enforce the payment and collection of tolls authorized by the act of 
thirteenth of June, eighteen hundred and thirty-six, relating to tolls 
on that part of the Cumberland road passing ion Pennsylvania, 
by stopping such coach or coaches, as is provided by the act of 
fourth of April, eighteen hundred and thirty-one, for the preservation 
and repair of the Cumberland road ; and to exercise all the means 
and remedies authorized by said acts for the collection of tolls and 
prevention of fraud on said road ; reserving also to the said com- 
missioner the right to sue or maintain any action therefor, as he 
might or could do at common law, in addition to the remedies 
herein provided.” 

A suit was brought on the 29th November, 1842, in the Circuit 
Court of the United States for the western district of Pennsylvania, 
by agreement of parties, and a statement of facts, signed by the 
respective counsel, in the nature of a special verdict, as follows: 

** It is agreed that this case be submitted to the court on the fol- 
lowing statements of facts, as if found by a jury. 

*¢ The plaintiff is the commissioner and superintendent of so much 
of the Cumberland or National road as lies within the state of 
Pennsylvania, duly appointed under and by virtue of the laws of 
that state in such case provided, and is a citizen of said state. ‘The 
defendants and Richard C. Stockton, whom they have survived, are 
and were citizens of Maryland. The defendants, together with the 
said Richard, whom they have survived, were joint partners in cer- 
tain contracts for carrying the mail of the United States hereunto 
annexed. ‘The route described in said contracts extended over so 
much of the road called the Cumberland or National road as lies 
within the commonwealth of Pennsylvania. Said contracts were 
duly executed between the postmaster-general of the United States 
thereto lawfully authorized by the laws of the United States, and 
said contractors in conformity with law. The mail of the United 
States was transported by said contractors in accordance with the 
provisions of said contracts, during the time therein stipulated, in 
carriages constructed in conformity with the directions and require- 
ments of the postmaster-general ; said carriages were constructed 
and accommodated as well for the transportation of the mail, as for 
carrying passengers and their baggage, but the number of said pas- 
sengers was limited so as not to interfere with or impede the trans- 
portation of the mail, and in no case was any passenger carried 
when the transportation of the mail would be thereby retarded or 
interfered with. The said National road within the territorial limits 
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of Pennsylvania was, so far and to such extent as the Constitution 
and laws of the United States, and the state of Pennsylvania, vested 
the same, the property of the United States, and had been con- 
structed under the authority of said laws by the United States. 
The Constitution and laws of the United States, and of the common- 
wealth of Pennsylvania, bearing upon this subject, and the executive 
proceedings of the same respectively, are to be deemed and con- 
sidered part of this agreed case. No tolls were paid by said con- 
tractors for or upon any vehicle or carriages employed or used by 
them for the transportation of said mail during the period of the 
existence of said contracts, notwithstanding said carriages ordinarily 
as aforesaid carried passengers, and said contractors received the 
passage money therefor for their own use. 

‘Under the laws of the United States and of the state of Penn- 
sylvania, so much of said Cumberland or National road as lies 
within the limits of the state of Pennsylvania, was ceded by the 
United States, and accepted by Pennsylvania, upon the terms and 
conditions expressed and contained in satd statutes. Since the year 
1835, the state of Pennsylvania has held said road under and by 
virtue of said laws, and has performed the terms and conditions 
therein prescribed in every respect, unless the imposition and claim 
of tolls as herein stated is so far an infraction of the compact created 
by said laws. Payment of tolls imposed by and under the laws of 
Pennsylvania, has been demanded of said contractors by the plaintiff 
and his predecessors in office, for and on account of their carriages 
so as aforesaid employed in the transportation of the mail with pas- 
sengers so carried as aforesaid; such payment of tolls has been 
resisted and refused by said contractors on the ground that the car- 
riages employed in the transportation of the mail of the United 
States, on said road, were not under the said compact and laws 
legally liable to the payment of said tolls. 

‘The said carriages employed in the transportation of the mail 
were four-wheel carriages drawn by four horses each, and they ran 
over said route and through the six gates which are upon said road 
within the said state of Pennsylvani: i, twice daily, being their eastern 
and western routes. The full rates of toll established by law upon 
said road in Pennsylvania, for a daily line of four-horse post coaches 
or stages, were, at each of the said six gates, including the eastern 
and western routes, daily 

From 1 January, 1836, to 1 April, 1837, - - 40 cents. 

April, 1837, to 1839, - - 60 cents. 
After 1839, "to present time, - - 100 cents. 

‘¢ Tf, upon the foregoing state of facts, the court shall be of opinion 
that the defendants are liable to pay tolls for their carr lages so em- 
ployed in the transportation of the mail of the United States, judg- 
ment to be entered for the plaintiff for the sum of $6000. If it 
shall be of opinion that the said carriages so employed are not sub- 
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ject to the payment of said tolls, then judgment to be entered for 


the defendants. . a 
ait R. P. Frennixen, for Plaintiffs. 
Ricu’p. S. Cox, for Defendants.” 
Upon this statement of facts the court below directed judgment 
to be entered in favour of the defendant, and to review this decision 
of the court the writ of error was brought. 





Veech and Walker, for the plaintiffs in error. 

Coxe and Nelson, attorney-general, for the defendants in error. 

(This case was argued at the preceding term of the court by 
Flennikin and Walker, for the plaintifis in error, and Coze, for de- 
fendants, but the court ordered a re-argument at the present term.) 


Veech, for plaintiffs in error, 

Afier reciting the history of the road, said, that if the road was 
the property of the United States, it might be considered a hardship 
that the mail could not pass free. But Pennsylvania had only 
granied the right of way. She was the last of the three states who 
argued that it should be made, and then stipulated that it should 
pass certain points. 

The United States had no jurisdiction over the soil, and no more 
power over it than state officers had when they were making state 
roads. No one thought of making any provision for keeping the 
road in repair. As soon as ten miles were made, a difficulty arose 
upon this point. 1 Collection of Surveys, &c., published in 1839, 
by order of the Senate. Report of Shnver, communicated to Con- 
gress by Mr. Gallatin. 

Mr. Gallatin said, that ‘‘ tolls were suggested, but that could only 
be done by authority of the state.” Same book, 133, 639. 

Mr. Dallas, when secretary of the Treasury, made a report on the 
subject, in which he said that provision ought to be made for keep- 
ing the road in repair, but that Congress, of itself, had no power in 
the premises. Doc. No. 59, page 653. 

The road continued to decay until 1822, when a bill was passed 
to erect gates and collect tolls, which was vetoed by the President 
of the United States. Congress then appropriated a small sum for 
repairs. Mr. Buchanan moved an amendment, providing for a ces- 
sion of the road to the states through which it passed, on condition 
that they would collect tolls and keep it in repair. ‘There was no 
reservation in favour of the mail. 

In 1823 the same amendment was offered, without any reserva- 
tion. 

Between 1828 and 1832, the road became so much out of repair 
that another movement was made. (The counsel here referred to 
the several acts which were passed by state legislatures and by 
Congress. ) 
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In the mean time, Pennsylvania had constructed roads leading 
from Philadelphia to Pittsburg, and the question was, whether she 
should turn the travel off her own roads to one which passed through 
only a small portion of the state. ‘The Pennsylvania legislature struck 
out a part of the Ohio bill, which they had before them. When the 
Ohio bill was before Congress, Mr. Burnet, a senator from that state, 
said, that care was taken that the mail of the United States should 
pass free. 7 Reg. Deb. 287. 

There are other differences between the laws of Pennsylvania and 
Ohio. ‘The Virginia law is almost a copy of that of Ohio, although, 
in the spirit of old-fashioned Virginia hospitality, one who is visiting 
his neighbour is not allowed to be charged with any toll. Maryland 
copies the law of Pennsylvania. Maryland and Pennsylvania said, 
that the United States should first put the road in repair and erect 
toll-houses, whilst Virginia imposed no such restriction. The cost 
to Congress was about $750,000 in repairing the road and erecting 
gates. Before this time, the mail was carried in one line of coaches. 
The contract with the defendants for carrying it in 1835 was to pay 
them $9708. In 1837, they were paid $27,600. 

Under the present law, half toll is charged upon the coaches which 
carry the mail and passengers; if there is nothing but the mail they 
go free. Suppose we admit, that the mail is the property of the 
United States, can a coach be said to be “ laden with the property 
of the United States”? when it has nine passengers in it and only a 
small mail bag? Or, could this be atlirmed of a wagon laden with 
flour and one musket? Such a construction forces words from their 
true import. But the mail cannot be properly called the property of 
the United States. All carriers have a special property in their load 
to protect it from depredations. But what the law means is, that the 
United States must have an unqualified right of property in the sub- 
ject matter. It will be necessary for the other side to make out two 
propositions : 

1. ‘That the mail is the property of the United States. 

2. That a vehicle can be said to be laden with the mail when it 
has a single bag in it. 


Coxe, for defendants in error. 

(Mr. Coze traced the history of the road as it is found in the laws 
and in 1 State Papers, tit. Miscellaneous, 432, 474, 714, 718, 940, 
947.) 

The error of the argument on the other side is in supposing, that 
Ohio was the only party interested in the original construction of the 
road. ‘The United States was a large landed proprietor, and wished 
to open an easy access to the lands in the west, in order that sales 
might be increased. Pennsylvania, it is true, did not cede the land 
over which the road passed, but she was deeply interested in the 
general result. ‘The United States did not claim sovereign power 
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over it. Still they have some interest in it, and we do not claim 
more than all incorporated companies have over the roads which they 
make. ‘The Pennsylvania act is different from that of Ohio. But 
the reason is, that the road was completed in the former state and 
not in the latter. (Mr. Coze here reviewed the particular provisions 
of the several acts.) Is there any ground to suppose, that Congress 
intended to make a different contract with different states? The 
conditions are essentially the same: one exempts the property of the 
United States, and the other, the mail. The act of Pennsylvania 
speaks of ‘vehicles carrying the United States mail,” thus recognis- 
ing the mail as belonging to the government. The mail is one of 
the most valuable branches of the government, connecting itself 
closely with the business of the people, and a proportion of the mail 
matter is absolutely the property of the government, being communi- 
cations from one public officer to another. ‘The mail is fenced round 
with protection, by law, from robbery and depredation, and the bags 
and locks are public property. The act of Congress of 1831, through- 
out, recognises the mail as being the property of the government. 
Unless passengers were to go in the coaches, there would have to be 
a guard; but they are the best guard. The contracts require, that 
stages shall be suitable for passengers. ‘The right of altering the 
contract is always reserved to the government, and although there 
may be three lines now instead of one formerly, yet the letter of the 
postmaster-general to the governor of Pennsylvania shows, that the 
mail could not now be carried in one coach. If there can be a toll 
imposed upon carriages when there are passengers, why not also 
when there are no passengers? and such an amount may be taxed 
as will prevent the running of the mail. A question of power cannot 
be decided by the greater or lesser exercise of it: 4 Wheat. 327, 
351, 387, 417, 426, 429. 


Nelson, attorney-general, on the same side. 

The question lies in a narrow compass. It is, whether there is a 
contract between the United States on the one hand and Pennsylvania 
on the other; and if so, what is its nature? ‘The act of 4th April, 
1831, is the foundation of the compact. It proposed to provide for 
the repair of the road. Commissioners were appointed on condition, 
that the United States would repair the road and erect gates. The 
act was to have no force until Congress assented to it, and appro- 
priated money for toll-houses and gates. Here is a proposal, an 
offer for a contract. ‘The 10th section says, that it shall not go into 
operation until an appropriation is made, but there is nothing said 
about ceding jurisdiction. Congress, in 1832, assented, on condi- 
tion that Pennsylvania would execute her part of the contract and 
keep the road in repair. ‘The power of Congress over internal im- 
provements is not drawn into the case at all. ‘The United States 
have a right to purchase the privilege of transporting the mail over 
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any road. If Pennsylvania had said, give us $750,000, and your 
mail shall pass free, would not such a contract have been within the 
competency of the parties to make, and have been good? The con- 
sideration was a valuable one to Pennsylvania. She cannot now 
deny the right of the United States to make the road, because she 
accepted the cession, and actually holds title under the United 
States. 9 Laws U. S. 232, 233, act of surrender by United States. 

There was a power reserved to Pennsylvania to change the regu- 
lations of the road, provided the compact was not infringed. But 
the act of 1836 asserts the authority of the legislature to vary the 
original terms, and levies half tolls. It cannot be said by the other 
side, that the two acts do not clash with each other, because the 
legislature says they do. ‘That the mail is property is too plain to 
be argued. 

What were the circumstances under which the acts were passed ? 
The road had been in use for twelve or fourteen years before 1831. 
The mail was carried in stages, without paying any toll, in the same 
description of vehicle as that now taxed. ‘There never was any 
other species of property of the United States carried on it ; at least, 
the record does not show that there was. Was it a lure, then, to 
the government to spend $800,000 for the privilege of passing pro- 
perty free which it had never transported on the road, and was not 
likely to transport ? 

It has been said, that because Ohio was more specific in her le- 
gislation, therefore Pennsylvania did not mean to exempt the mail. 
But of what authority is the act of another state? ‘The object was 
the same with them all. 

We have the opinion of the executive and judicial departments 
of Pennsylvania, 2 Watts & Sergeant, 163. 

But suppose there was no compact. ‘The act of 1836 would still 
have been invalid. It is not a general law to collect tolls, but di- 
rected specifically against the mail. The property of the contractors 
is, no doubt, subject to taxation by a state; but a law levelled ex- 
clusively against the mail is a different thing. A power to destroy 
the means implies a power to destroy the thing itself. ‘The case of 
McCulloch v. Maryland, 4 Wheaton, was an attempt to tax the 
means by which the bank carried on its operations. In Weston v. 
City of Charleston, 2 Peters, 449, the same principle was established. 
It was held that loans were means to execute the powers of Con- 
gress, and to tax the stock would impair the means. So, 15 Peters, 
435, 448. It has been said, that if these tolls are not collected the 
road will go out of repair. But can this be so? The whole amount 
charged is only $1200 a year, upon a road on which $800,000 were 
expended as late as 1835, built at the request of Pennsylvania, and 
which she pledged her faith to keep in repair. It has been said also 
that the privilege of passing free may be abused; that 100 stages 
may be run upon the road. But the record presents no such case. 
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The stages are used bona fide by the contractors under their contract 
with the postmaster-gene ‘ral. 





Walker, for plaintiffs in error, in reply and conclusion. 


If the court shall be against us on the interpretation of the com- 
pact, we shall have to invite their attention to the following grave 
questions; 

‘That the federal government has no power, under the Constitu- 
tion, to construct a road within the limits of a state. 

‘That the consent of a single state cannot enlarge the powers of 
the federal government, even within its own limits, and much less 
= the limits of another state. 

. That the two per cent. fund referred to in the several acts of 
enna, was exhausted before the road reached the Pennsyl- 
vania line. 

4. ‘That the consent of Pennsylvania, under the law of 9th of April, 
1807, was based upon the appropriation of the two per cent. fund, 
a that alone, to the construction of said road within her limits. 

That Congress possessed no power, under the Constitution, to 
cole toll upon said road in the state of Pennsylvania. 

‘That the state of Pennsylvania had jurisdiction of said road, 
and ‘the right to collect toll, and possessed this power as one of the 
rights not delegated in forming the Constitution of the union, and 
which could only be relinquished by an amendment of the Consti- 
tution. 

7. That the right to collect toll in this case was never surrendered 
by the state of Pennsylvania. 

The power of the federal government to construct roads has been 
abandoned for eight years past. The authority to establish post- 
roads, is merely to ) designate the road from point to point; and if the 
United States have no constitutional power, an act of one of the 
states cannot confer it. If there was no power to make the road, 
there was none to repair it or collect tolls; and an agreement to re- 
pair it was null and void, as being repugnant to the Constitution. 
The jurisdiction which Pennsylvania had, originally, over the soil of 
the road, was never surrendered; and if it had been, her legislature 
had no power to surrender it. 

The speech of Mr. Burnet gives the history of this matter. The 
road was going to ruin, and Congress refused to appropriate. The 
friends of the road in Ohio obtained the passage of an act there. It 
was a favourite in that state, but not in Pennsylvania. ‘The latter 
state had commenced a large system of improvement from Philadel- 
phia to Pittsburg, and knew that this Cumberland road would draw 
off the travel from her own works. ‘The law of Pennsylvania was, 
therefore, dissimilar from that of Ohio. Ohio did not require the 
road to be put in repair before accepting the cession, but Pennsyl- 
vania did. ‘There are many other unportant differences between the 
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two laws. Congress hastened to accept the Ohio Jaw before Penn- 
sylvania acted. What reason is there to think that Pennsylvania in- 
tended to imitate Ohio? There is none. If so, why was the phrase- 
ology changed? Some words must have been intentionally omitted, 
and yet this court is now asked to insert them, to change places with 
the legislature at Harrisburg, and do what it refused to do. Al- 
though, i in general, the mail may be property, can it be considered 
so here, where there is a special exclusion? Every word of a sta- 
tute must receive a meaning, unless the court are compelled to con- 
sider some words synonymous. In the Ohio law, the words “ mail” 
and ‘‘ property”’ are not synonymous: it exempts a “stage or coach, 
carrying the mail,” and a *‘ wagon or carriage, carrying property of 
the United States ;”’ referring to dificrent vehicles, carrying different 
things. ‘The “ mail’ is never carried in wagons. ‘The government 
recently brought a large copper rock from Lake Superior. This 
could not have passed free unless under the head of property. Ohio 
had, therefore, two distinct provisions in her law; Pennsylvania 
adopted only one of them. The toll on “‘ stages” included the coach 
carrying the mail, in words and letters. ‘The Ohio law asked her to 
exempt the mail, but she refused. 

But does « prope rity”? include the mail? Does a department, 
when making a schedule oF its property, include the contents of the 
mail? ‘The United States is only a common carrier, and paid as 
such. If not, then postage is exacted for carrying the property of 
the United State s. Itis the property of the persons interested ; they 
can recover it at law. It has been satd that because a common car- 
rier has a special property in what he carries, therefore the United 
States have a property in the mail. But this technical principle was 
unknown to the farmers and mechanics who passed the act of 1831. 
Again, what js the meaning of “Jaden?” it is the bulk of the load. 
If an officer of the United States puts a single box in a wagon, and 
the rest of the load is private property, could it be said with any 
propriety that the wagon was ‘ laden” with the property of the go- 
vernment? ‘To justify this, other words must be interpolated into 
the law, viz., ‘in whole or in part.”” But they are not there. If 
‘‘ property” means the “mail,” then the section must read, ‘laden 
with the mail ;”’ and if this be so, a single mail-bag will not exempt 
the coach from tolls. If the contractors 3 had a steam-wagon convey- 
ing 100 passengers and a small mail-bag, would they “all go free ? 
It is said that we attack the mail, but we do not. The covernment 
pays turnpike gates everywhere else. When companies make roads 
with their own money, they allow the government to use them on 
the same terms with every one else. If it ean seize upon roads, the 
postmasier-general woul: {soon get rid of all difficulties with rail-road 
companies. But we deny the right. 

But upon whom does the tax fall in this case? The record says 
that stages conveying nothing but the mail pass free. It is then 
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the passengers who pay the tax. ‘The contractors must increase the 
fare. ‘The government is not a party upon the record, and the post- 
master-general has no business to come here by coenaal The 
whole difficulty has arisen from an effort of contractors to draw cus- 
tom to their own line from roads where tolls are charged. All op- 
position stages, too, must be broken down on this road, because 
those stages will be charged with toll. 

It is said that passengers are a guard to the mail. ‘They do not 
consider themselves as paying their passage money for the privilege 
of guarding the mail. But, upon this thes ory, the contractors ought 
to be bound to carry some always; whereas the stages frequently 
run without any passengers. 

Pennsylvania has been charged with violating her faith. But how 
can this be? She derives no revenue from the road; the whole of 
the tolls are expended upon repairs, and that too in a case where her 
own pecuniary interests suffer, because the travel is drawn away 
from her own roads. ‘The true interest of the United States is to 
maintain our view of the case; because, if tolls enough are not col- 
lected to keep the road in repair, it must go to ruin, and then the 
contractors will charge a higher price for carrying the mail, even at 
a slower pace. 

The act of 1836 is only declaratory of that of 1831, and not in- 
consistent with it. The latter exempts wagons when laden with the 
property of the United States in the whole; and the former propor- 
tions the exemption to the amount of property thus owned. ‘The 
imposition of half-toll is, in fact, a privilege granted. The whole 
of the Pennsylvania legislation is one continued series, instead of be- 
ing separate and inconsistent acts. ‘The law of 1831 accepted the 
road, when it should be put in repair and toll-houses erected. The 
act of Congress, making the appropriation, did not pass till 1834; 
and in April, 1835, Pe nnsylvania accepted the surrender, and ap- 
pointed commissioners. Between that time and the first of January, 
1836, gates were erected, and the act of 1836, now under con- 
sideration, was passed without any loss of time. The case in Watts 
& Sergeant has been referred to, but here is a certified copy of the 
record, showing that, from 1836 to 1839, bills were made out quar- 
terly. Before the act of 1836, all the stages, except the fast line, 
paid tolls. These were therefore collected under the act of 1831. 
There were only two lines, and the commissioners agreed to excuse 
one, on condition that the other paid. ‘This was half-toll, and was 
the foundation of the law. 


Mr. Chief Justice TANEY delivered the opinion of the court. 

The question in this case is, whether the state of Pennsylvania 
can lawfully impose a toll on carriages employed in transporting the 
mail of the United States over that part of the Cumberland road 
which passes through the territory of that state? 

















JANUARY TERM, 1845. 163 





Searight v. Stokes et al. 








The dispute has arisen from an act of the legislature of Pennsyl- 
vania, passed in 1836, whereby wagons, carriages, stages, and other 
modes of conveyance, -arrying the United States mail, with passen- 
gers or the goods of other persons, are charged w ith half the toll 
levied upon other vehicles of the like description. The plaintiff in 
error is the commissioner and superintendent of the road, appointed 
by the state. ‘The defendants are contractors for carrying the mail, 
and they insist that their carriages, when engaged in this service, 
are entitled to pass along the road fre ‘e from toll, although they are 
conveying passengers and their bi iggage at the same time. In order 
to obtain the opinion of this court upon the subject, an amicable 
action was instituted by the plaintiff in the Circuit Cowt of the 
United States for the western district of Pennsylvania, for the tolls 
directed to be collected by the law above mentioned, and the facts 
in the case stated by consent. The judgment of the Circuit Court 
was against the plaintiff, and it is now brought here for revision 
by writ of error. 

The Cumberland road has been so often the subject of public 
discussion, and the circumstances under which it was constructed 
and afterwards surrendered to the several states through which it 
passes, are so generally known, that we shall forbear to state them 
further than may be necessary for the purpose of showing the cha- 
racter of the present controversy, and explaining the principles upon 
which the opinion of this court is founded. 

The road in question is the principal line of communication be- 
tween the seat of government and the great valley of the Missis- 
sippi. It passes through Maryland, Pennsylvania, Virginia, and 
Ohio, and was constructed at an immense expense by the United 
States, under the authority of different and successive acts of Con- 
gress: the states contributing nothing either to the making of the 
road or to the purchase of land over which it passes. ‘They did 
nothing more than enact laws authorizing the United States to con- 
struct the road within their respective limits, and to obtain the land 
necessary for that purpose from the individual proprietors upon the 
payment of iis value. 

After the road had thus been made—although it was constructed 
with the utmost care, sparing no efforts to make it durable—it was 
still found to be incapable of withstanding the wear and tear pro- 
duced by the number of carriages continual! y passing over it, en- 
gaged in transporting passengers, or heavily laden with agric ultural 
produce or merchandise ; and that either a very great expense must 
be annually incurred in repairs, or the road, in a short time, would 
be entirely broken up and become unfit for use. As no permanent 
provision had been made for these repairs, applications were made 
to Congress for the necessary funds; and as these demands upon 
the public treasury unavoidably increased, as the road was extended 
or longer in use, they naturally produced a strong feeling of dissat- 
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isfaction and opposition in those portions of the union which had no 
immediate interest in the road; and the constitutional power of 
Congress to make these appropriations was also earnestly, and upon 
many applications, contested by many of the eminent statesmen of 
the country. It therefore became evident, that unless some other 
means than appropriations from the public treasury could be devised, 
a work which every one felt to be a great public convenience, in 
which a large portion of the union was directly and deeply inte- 
rested, and which had been constructed at so much cost, must soon 
become a total ruin. 

In this condition of things, the state of Ohio, on the 4th of Feb- 
ruary, 1831, passed an act, proposing, with the assent of Congress, 
to take under its care immediately the portion of the road within its 
limits which was then finished, and the residue from time to time as 
diflerent parts of it should be completed, and to erect toll gates 
thereon, and to apply the tolls to the repair and preservation of the 
road, specifying in the law the tolls it proposed to demand, and con- 
taining a proviso in relation to the property of the United States, 
and to persons in its service, in the following words: ‘That no 
toll shall be received or collected for the passage of any stage or 
coach conveying the Untied States mail, or horses bearing the same, 
or any wagon or carriage laden with the properiy of the United 
States, or any cavalry or other troops, arms, or military stores, be- 
longing to the same, or to any of the states comprising this union, 
or any person or persons on duty in the military service of the United 
States, or of the militia of any of the states.” On the 2d of March, 
in the same year, Congress passed a law assenting to this act of 
Ohio, which is recited at large in the act of Congress, with all its 
provisions and stipulations. 

The measure proposed by the state of Ohio seems to have been 
received with general approbation; and on the 4th of April, 1831, 
Pennsylvania, about two months after the passage of the law of 
Ohio, passed an act similar in its principles, but varying from it in 
some respects on account of the different condition of the road in 
the two states. In Ohio it was new and unworn, and therefore 
needed no repair; while in Pennsylvania, where it had been in use 
for several years, it was in a state of great dilapidation. While 
proposing, therefore, to take it under the care of the state, and to 
charge the tolls specified in the act, it annexed a condition that the 
United States should first put so much of it as passed through that 
state in good repair, and an appropriation be also made by Congress 
for erecting toll-houses and toll-gates upon it. The clause in rela- 
tion to the passage of the property of the United States over the 
road, also varies from the language of the Ohio law, and is in the 
following words: ‘That no toll shall be received or collected for 
the passage of any wagon or carriage laden with the property of 
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the United States, or any cannon or military stores belonging to the 
United States, or to any of the states composing this union.” 

The example of Pennsylvania was followed by Maryland and 
Virginia, at the next succeeding sessions of their respective legis- 
latures: the law of Maryland being passed on the 23d of January, 
1832, and the Virginia law on the 7th of February following. The 
proviso in relation to the property of the United States, in the 
Maryland act, is precisely the same with that of Pennsylvania, and 
would seem to have been copied from it, while the proviso in the 
Virginia law, upon this subject, follows almost literally the law of 
Ohio. 

With these several acts of Assembly before them, Congress, on 
the 3d of July, 1832, passed a law declaring the assent of the 
United States to the laws of Pennsylvania and Maryland, to remain 
in force during the pleasure of Congress; and the sum of $150,000 
was appropriated to repair the road east of the Ohio river, and to 
make the other needful improvements required by the laws of these 
two states. No mention is made of Virginia in this act of Congress, 
because in her law the previous reparation of the road, and the 
erection of toll-houses and gates, at the expense of the United 
States, was not in express terms made the condition upon which 
she accepted the surrender of the road; but the assent of Congress 
was afterwards given to her law by the act of March 2d, 1833, 
which, like the contract with the two other states, was to remain in 
force during the pleasure of Congress. 

‘The sum appropriated, as above mentioned, was, however, found 
insufficient for the purposes for which it was intended, and by an 
act of June 24th, 1834, the further sum of $300,000 was appro- 
priated ; and this act states the appropriation to be made for the 
entire completion of the road east of the Ohio, and other needful 
improvements, to carry into effect the laws of Pennsylvania, Mary- 
land, and Virginia, each of which is particularly referred to in the 
act of Congress; and further directs that as far as that sum is ex- 
pended, or so much of it as shall be necessary, the road should be 
surrendered to the states respectively through which it passed. 
But so greatly had the road become dilapidated, that even these 
large sums were found inadequate to place it in a proper condition, 
and by the act of March 3d, 1835, the further sum of $346,188.55, 
was appropriated ; but this law directed that no part of it should 
be paid or expended until the three states should respectively accept 
the surrender; and that the United States ‘should not thereafter 
be subject to any expense in relation to the said road.”” Under this 
act of Congress the surrender was accordingly accepted, in 1835, 
and the money applied as directed by the act of Congress, and from 
that time the road has been in the possession of and under the con- 
trol of the several states, with toll-gates upon it. This is the his- 
tory of the road, and of the legislation of Congress and the states 
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upon that subject, (so far as it is necessary now to state it,) up to 
the time when the road passed into the hands of the states. We 
shall have occasion hereafter to speak more particularly of the act 
of Congress last mentioned, because it is the act under which the 
states finally took possession of the road. 

When the new arrangement first went into operation no toll was 
charged in any of the states upon carriages transporting the mail of 
the United States; and no toll upon such carriages has ever yet been 
claimed in Ohio, Maryland, or Virginia. But on the 13th of June, 
1836, the state ‘of Pe ‘nnsylvania passed a law, declaring that car- 
rlages, &c., carrying the property of the United States or of a state, 
which were exe mpted from the payment of toll by the act of 1831, 
should thereatier be exempte ‘d only in proportion to the amount of 
property in such carriage belonging to the United States or a state, 
and, ‘* that in all cases of wagons, carriages, stages, or other modes 
of conveyanc e, carrying the U hited States mail, with passengers or 
goods, such wagon, stage, or other mode of conveyance shall pay 
half-toll upon such modes of conveyance.” And we are now to 
inquire whether this half-toll can be imposed upon carriages carry ing 
the mail under the compact between the United States and Penn- 
sylvania. 

It will be seen from this statement, that the constitutional power 
of the general government to construct this road is not involved in 
the case before us; nor is this court called upon to express any opi- 
nion upon that subject ; nor to inquire what were the rights of the 
United States in the road previous to the compacts hereinbefore 
mentioned. ‘The road had in fact been made at the expense of the 
yeneral government. It was the great line of connection between 
the seat of government and the western states and territories, afford- 
ing a convenient and safe channel for the conveyance of the mails, 
and enabling the government the reby to communicate more prompt- 
ly with its numerous officers and agents in that part of the United 
States west of the Alleghany mountains. The object of the com- 
pacts was to preserve the road for the purposes for which it had 
been made. ‘The right of the several states to enter into these agree- 
ments will hardly be questioned by any one. A state may undoubt- 
edly grant to an individual or a corporation a right of way through its 
territory upon such terms and conditions as it thinks proper; and 
we see no reason why it may not deal in like manner with the United 
States, when the latter have the power to enter into the contract. 
Neither do we see any just ground for questioning the power of 
Congress. ‘The Constitution gives it the power to establish post- 
offices and post-roads ; and charged, as it thus is, with the transpor- 
tation of the mails, it would hardly have performed its duty to the 
country, if it had suffered this important line of communication to 
fall into utter ruin, and sought out, as it must have done, some cir- 
cuitous or tardy and difficult route, when by the immediate payment 




















JANUARY TERM, 1845. 167 


Searight v. Stokes et al. 











of an equivalent it obtained in perpetuity the means of performing 
efficiently a great public duty, which the Constitution has imposed 
upon the general government. Large as the sum was which it paid 
for repairs, it was evidently a wise economy to make the expendi- 
ture. It secured this convenient and important road for its mails, 
where the cost of transporting them is comparatively moderate, in- 
stead of being compelled to incur a far heavier annual expense, as 
they must have done, if, by the destruction of this road, they had 
been forced upon routes more circuitous or difficult, when much 
higher charges must have been demanded by the contractors. Cer- 
tainly, neither Ohio, nor Pennsylvania, nor Maryland, nor Virginia, 
appear from their laws to have doubted their own power or the 
power of Congress. But we do not understand, that Pennsylvania 
now upon any ground disputes the validity of the compact or denies 
her obligation to perform it; on the contrary, she asserts her readi- 
ness to fulfil it in all its parts, according to iis true meaning ; but 
denies the construction placed upon it by the Uniied States. It is 
to that part of the case, therefore, that it becomes the duty of the 
court to turn its particular attention. 

It is true, that in the law of Pennsylvania, and of Maryland also, 
assented to by Congress, the exemption of carriages engaged in car- 
rying the mail is not so clearly and specifically provided for as in the 
laws of Ohio and Virginia. But in interpreting these contracts the 
character of the parties, the relation in which they stand to one 
another, and the objects they evidently had in view, must all be con- 
sidered. And we should hardly carry out their true meaning and 
intention if we treated the contract as one between individuals, bar- 
gaining with each other with adverse interests, and should apply to 
it the same strict and technical rules of construction that are appro- 
priate to cases of that description. ‘This, on the contrary, is a con- 
tract between two governments deeply concerned in the welfare of 

each other; whose dearest interests and happiness are closely and 
inseparably ‘pound up together, and where an injury to one cannot 
fail to be felt by the other. Pennsylvania, most undoubtedly, was 
anxious to give to the general government every aid and facility i in 
its power, consiste nt w ith justice to its own citizens, and the govern- 
ment of the United States was actuated by a like spirit. 

This was the character of the parties and the relation in which 
they stood. Besides, a considerable number of the citizens of the 
state had a direct interest in the preservation of the road; and the 
state had manifested its sense of the importance of the w ork by the 
act of Assembly of 1807, which authorized the construction of the 
road within its limits; and again in the resolution passed in 1828, 
by which it proposed to confer upon Congress the power of erecting 
gates and charging toll. Yet the only 3 ralue of this road to the 
general government worth considering is for the transportation of 
the mails ; ; and in that point of view “it is far more important than 
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any other post-road in the union. Occasionally, indeed, arms or 
military stores may be transported over it ; and sometimes a portion 
of the military force may pass along it. But these occasions for its 
use, especially in time of peace, but rarely occur; the daily and 
necessary use of the road by the United States is as a post- -road, 
forming an almost indispensable link in the chain of communication 
from the seat of government to its western borders. 

Now, as this was well known to the parties, can it be supposed 
that when Pennsylvania, by her act of 1831, proposed to take the 
road, and keep it in repair from the tolls collected upon it, and ex- 
empted from toll carriages laden with the property of the United 
States, she yet intended to charge it upon the mails? That in re- 
turn for the large expenditure she required to be made, before she 
would receive the road, she confined her exemption to matters of no 
importance, and reserved the right to tax all that was of real value ? 
And when Congress assented to the proposition, and incurred such 
heavy expenses for repairs, did they mean to leave their mails through 
Maryland and Pennsylvania still liable to the toll out of which the 
road was to be kept in repair? Upon this point the act of Congress 
of March 3d, 1535, is entitled to great consideration. For it was 
under this law that the states finally took possession of the road and 
proceeded to collect the tolls. By so doing they assented to all the 
provisions contained in this act of Congress; and one of them is an 
express condition, that the United States should not thereafter be 
subject to any expense in relation to the road. Yet under the argu- 
ment, the expenses of the road are to be defrayed out of the tolls 
collected upon it. And if the mails in Pennsylvania and Maryland 
may be charged, it will be found, that instead of the entire exemp- 
tion, for which the United States so expressly stipulated, and to 
which Pennsylvania agreed, a very large proportion of the expenses 
of repair will be annually thrown upon “them. We do not think that 
either party could have intended, when the contract was made, to 
burden the United States in this indirect way for the cost of repairs. 
So far as the general government is concerned, it might fs well be 
paid directly “from the Treasury. For nobody, we suppose, will 
doubt that this toll, although in form it is paid by the contractors, is 
in fact paid by the Post-oflice Department. It is not a contingent 
expense, which may or may not be incurred, and about which a 
contractor may speculate ; but a certain and fixed amount, for which 
he must provide, and which, therefore, in his bid for the contract, he 
must add to the sum he would be otherwise willing to take. It is 
of no consequence to the United States whether charges for repairs 
are cast upon it through its ‘Treasury or Post-office Department. In 

either case it is not free from expense in relation to the road, accord- 
ing to the compact upon which it was surrendered to and accepted 
by the states. 

Neither do the words of the law of Pennsylvania of 1831 require 
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a different construction. ‘The United States have unquestionably a 
property in the mails. They are not mere common carriers, but a 
government, performing a high official duty in holding and guard- 
ing its own property as well as that of its citizens committed to its 
care; for a very large portion of the letters and packages conveyed 
on this road, especially during the session of Congress, consists of 
communications to or from the officers of the executive department, 
or members of the legislature, on public service or in relation to mat- 
ters of public concern. Nor can the word laden be construed to 
mean fully laden, for that would in effect destroy the whole value 
of the exemption, and compel the United States to pay a toll even 
on its military stores and other property, unless every wagon or 
carriage employed in transporting it was as heavily laden as it 
could ‘conveniently bear. We think that a carriage, whenever it is 
carrying the mail, is laden with the property of ‘the United States 
within the true meaning of the compact: and that the act of Con- 
gress of which we have spoken, and to which the state assented, 
must be taken in connection with the state law of 1831 in expound- 
ing this agreement. Consequently, the half-toll imposed by the 
act of 1836 cannot be recovered. 

The acts of assembly of Ohio and Virginia have been relied on 
in the argument by the plaintiff in error; and it has been urged 
that, inasmuch as the laws of these states, in so many w ords, 
exempt carriages carrying the mail of the U nited States, the omis- 
sion of these words in the law in question shows that Pennsylvania 
intended to reserve the right to charge them with toll. And it is 
moreover insisted that, as the law of Ohio which contains this pro- 
vision passed some time before the act of Pennsylvania, it ought to 
be presumed that the law of the latter was drawn and passed with 
a full knowledge of what had been done by the former, and that the 
stipulation in favour of the mail was designedly and intentionally 
omitted, because the state of Pennsylvania meant to reserve the 
right to charge it. 

The court think otherwise. Even if the law of Ohio is supposed 
to have been before the legislature of Pennsylvania, it does not by 
any means follow that the omission of some of its words would 
justify the inference urged in the argument, where the words 
retained, by their fair construction, convey the same meaning. 
Indeed, if it appeared that the Ohio law was in fact before the 
legislature of Pennsylvania when it framed its own act upon the 
subject, it would rather seem to lead to a contrary conclusion. For 
it cannot be supposed that in the compact which the United States 
was about to form with four different states, and when the agree- 
ment with one would have been of no value without the others, 
Pennsylvania would have desired or asked for any privileges to her- 
self which were not extended to the other states, nor that she would 


be less anxious to give every facility in her power to the general 
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government when carrying out eines her territory the important 
and necessary oper: ations of the Post-office De partment. Nor could 
she have suppose -d that Congress would give privileges to one state 
which were denied to others; and, after having done equal justice 

to all in the repair and preparation of the road wherever needed, 

make different contracts with the different states; and, while it bar- 
gained for the exemption of its mails in one or more of them, con- 
sent to pay toll in another. The fact that they are cles wly and 
explicitly exempted from toll in Ohio and Virginia is a strong argu- 
ment to show that it was intended to exempt them in all, and that 
the compacts with Pennsylvania and Maryland were understood 
and believed to mean the same thing, and to ace omplish the same 
objects. And this conclusion is greatly strengthened by the fact 
that Maryland, where the words of the law are precisely the same 
with those of Pennsylvania, has never claimed the right to exact 
toll from carriages carrying the mail; nor did Pennsylvania claim 
it in the first instance, and they were always allowed to pass free 
until the act of 1836. Indeed that law itself ap pears to recognise 
the right of the mail and other property of the United States to go 
free, and the imposition of only half-toll would seem to inply that 
the state intended to reach other objects, and did not desire to lay 
the burden upon any thing that properly belonged to the United 
States. And so far as we can judge from its legislation, Pennsyl- 
vania has never to this day placed any other construction upon its 
compact than the one we have given, and has never desired to 
depart from it. 

If we are right in this view of the subject, the error consists in 
the mode by which the state endeavoured to attain its object. Un- 
questionably the exemption of carriages bearing the mail is no 
exemption of any other property conveyed in the same vehicle, nor 
of any person travelling in it, unless he is in the servic e of the 
United States, and passing along in pursuance of orders from the 
proper authority. Upon all other persons, although travelling in 
the mail-stage, and upon their baggage or any other property, 
although conveyed in the saine carriage with the mail, the state of 
Pennsylvania may lawtully collect the same toll that she charges 
either upon passengers or similar property in other vehicles. If 
the state had made this road herself, and had not entered into 
any compact upon the subject with the United States, she might 
undoubtedly have erected toll-gates thereon, and if the United 
States afterwards adopted it as a post-road, the carriages engaged 
in their service in transporting the mail, or otherwise, would have 
been liable to pay the same charges that were imposed by the state 
on other vehicles of the same kind. And as any rights which the 
United States might be supposed to have acquired in this road have 
been surrendered to the state, the power of the latter is as extensive 
in collecting toll as if the road had been made by herself, except 
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in so far as she is restricted 7” her compact; and that compact 
does nothing more than exempt the carriages laden with the pro- 
perty of the United States, and the persons and baggage of those 
who are engaged in their service. ‘Toll may therefore be imposed 
upon every thing else in any manner passing over the road ; restrict- 
ing, however, the application of the money colleeted to the repair 
of the road, and to the salaries and coamituilian of the persons 
employed by the state in that duty. 

It has been strongly pressed in the argument, that the construc- 
tion placed upon the compact by the court would enable the con- 
tractors to drive every other line of stages from the road, by dividing 
the mail-bags among a multitude of carriages, each of which would 
be entitled to pass toll free, while the rival carriages would be com- 
pelled to pay it. And that by this means the contractors for car- 
rying the mail would in effect obtain a monopoly in the convey- 
ance of passengers throughout the entire length of the road, greatly 
injurious to the public, by lessening that disposition to accommodate 
which competition is sure to produce, and e1 ihaneing the cost of 
travelling beyond the limits of a fair compensation. 

The answer to this argument is, that under the agreement they 
have made, according to iis just import, the United States cannot 
claim an exemption for more carriages than are necessary for the 
sale, speedy, and convenient conveyance of the mail. And if mea- 

sures such as are suggested were adopted by the contractors, it would 
be a violation of the pte The postmaster-general has unques- 
tionably the right to designate not ouly the character and description 
of the vehicle in which the mail is to be carried, but also the number 
of carriages to be employed on every post-road. And it can searee- 
ly, we think, be supposed, that any one filling that high office, and 
acting on behalf of the United States, would sutfer the true spirit and 
meaning of the contract with the state to be violated or evaded by 
any contractor acting under the authority of his department. But 
undoubtedly, if such a case should ever occur, the contract, accord- 
ing to its true construction, could be enforced by the state in the 
courts of justice ; and every carriage beyond the number reasonably 
sufficient for the safe , speedy, and convenient transportation of the 
mail would be liable to the toll irnposed upon similar vehicles owned 
by other individuals. In a ease where an error in the post might be 
so injurious to the public, it would certainly be necessary that the 
abuse should be clearly shown before the remedy was applied. But 
there can be no doubt, that the compact in question, in the case sup- 
posed, would not shield the contractor, and upon a case prope rly 
made out and established, it would be the duty of a court of justice 
to enforee the payment of the tolls. No such fact, however, appears 
or is suggested in the case before us, and the judgment of the Cir- 
cuit Court is therefore affirmed. 








| 
; 
t 
| 





172 SUPREME COURT. 


Searight v. Stokes et al. 


Mr. Suathe e McLEAN. 

I dissent from the opinion of the court. And as the case involves 
high principles and, to some extent, the action and powers of a 
sovereign state, 1 will express my opinion. 

This was an amicable action to try whether the defendants, who 
are contractors for the transportation of the mail on the Cumberland 
road, are liable, under the laws of Pennsylvania, to pay toll for 
stages in which the mail of the United States is conveyed. 

This road was constructed by the federal government through the 
state of Pennsylvania, with its consent. Whether this power was 
thus constitutionally exercised, is an inquiry not necessarily involved 
in the decision of this case. ‘The road was made, and for some 
years it was occasionally repaired by appropriations from the 'Trea- 
sury of the United States. ‘These appropriations were made with 
reluctance at all times, and sometimes were defeated. ‘This, as a 
permanent system of keeping the road in repair, was, of necessity, 
abandoned ; and, with the assent of Pennsylvania, Congress passed 
a bill to construct toll-gates and impose a tax on those who used the 
road. This bill was vetoed by the President, on the ground that 
Congress had no constitutional power to pass it. ‘The plan was then 
adopted to cede the road, on certain conditions, to the states through 
which it had been o_o d. 

On the 4th of April, 1831, Pennsylvania passed ‘‘ An act for the 
preservation of the Cumbe land road.” 

By the Ist section it was provided, that as soon as the consent of 
the government of the United States shall have been obtained, cer- 
tain commissioners, who were named, were to be appointed, whose 
duties in regard to the road were spec ‘ally defined. ‘The 2d section 
enacted, that to keep so much of the ro: id in re pair as lies in the state 
of Pennsylvani: 1, and pay the expense of collection, &c., the commis- 
sioners should cause six toll-gates to be erected, and certain rates 
of toll were established. ‘To this section there was a proviso, * that 
no toll shall be received or collected for the passage of any wagon 
or carriage laden with the property of the United States, or any can- 
non or military stores belonging to the United States or to any of the 
states composing the union.” 

By the 4th section the tolls were to be applied, after paying eXx- 
penses of collection, Kc., to the repatrs of the road, the commission- 
ers having power to inc rease them, provided they shall not exceed 
the rates of toll on the Harrisburg and Pittsburg road. The last 
section provided that the toll should not be altered below or above 
a sum necessary to defray the expenses incident to the preservation 
and repair of said road, &c., and also, “that no change, alteration, or 
amendment shall ever be adopied, that will in any wise defeat or af- 
fect the true intent and meaning of this act.” 

By the 10th section of the above act it was declared to have no 
effect until Congress should assent to the same, ‘¢ and until so much 
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of the said road as passes through ‘i state of Pennsylvania be first 
put in a good state of repair, and an appropriation made by Congress 
for erecting toll-houses and toll-gates thereon, to be expended under 
the authority of the commissioners appointed by this act.” 

By their act of the 24th of June, 1834, Congress appropriated 
$300,000 to repair the Cumberland road east of the Ohio river, 
which referred to the above act of Pennsylvania, and also to similar 
acts passed by Virginia and Maryland. And in the 4th section of 
the act it was provided, ‘that as soon as the sum by this act appro- 
priated, or so much thereof as is necessary, shall be expended in the 
repair of said road agreeably to the provisions of this act, the same 
shall be surrendered to the states respectively through which said 
road passes ; and the United States shall not thereafier be subject to 
any expense for repairing said road.” ‘This surrender of the road 
was accepted by Pennsylvania, by an act of the Ist of April, 1835. 

The above acts constitute the compact between the siate of Penn- 
sylvania and the union, in regard to the surrender of this road. The 
nature and extent of this compact are now to be considered. 

As before remarked, the consiiiutional power of Congress to con- 
struct this road is not necessarily involved in this decision. By the 
act of Congress of the 30th of April, 1892, to authorize the people 
of Ohio to ‘form a constitution and state government,’ among 
other propositions for the acceptance of the state, it was proposed 
that “five per cent. of the net proceeds of the lands lying within 
the said state, sold by C ongress, should be applied to the laying out 
and making public roads leading from the navigable waters falling 
into the Atlantic, to the Ohio, to the said state, and through the 
same ; such roads to be laid under the authority of Congress, with 
the consent of the several states through which the roads shall pass : 
provided the state shall agree not to tax land sold by the govern- 
ment until after the expiration of five years from the time of such 
sale.” 

By the 2d section of the act of the 38d March, 1803, three per 
cent. of the above fund was placed at the disposition of the state, to 
be “applied to the laying out, opening, and making roads, w ithin 
the state.” 

The above conditions, having been accepted by Ohio, constituted 
the compact under which the Cumberland road was laid out and 
constructed by the authority of Congress. And of this work it may 
be said, however great has been the expenditure through the inex- 
perience or unfaithfulness of public agents, that no publie work has 
been so diffusive in its benefits to the country. It opened a new 
avenue of commerce between the eastern and western states. Since 
its completion, and while it was kept in repair, the annual transpor- 
tation of goods and travel on it saved an expense equal to no incon- 
siderable part of the cost of the road. But its cession to the states 
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through which it was established was found necessary to raise, by 
tolls, an annual revenue for its repair. 

Whatever expenditure was incurred in the construction of this 
road beyond the two per cent. reserved by the compact with Ohio, 
was amply repaid by the beneficial results of the work; and this 
was the main object of Congress. It was a munificent object, and 
worthy of the legislature of a great nation. 

The road was surrendered to Pennsylvania and the other states 
through which it had been constructed. But what was ceded to 
Pennsylvania? All the right of the United States which was not 
reserved by the compact of cession. ‘This right may be supposed to 
arise from the compact with Ohio; the consent of Pennsylvania to 
the construction of the road, and the expense of its construction, 
including the sums paid to individuals for the right of way. ‘These, 
and whatever jurisdiction over the road, if any, might be exercised 
by the United States, were surrendered to Pennsylvania. ‘The road 
then must be considered as much within the jurisdiction and con- 
trol of Pennsylvania, excepting the rights reserved in the compact, 
as if it had been constructed by the funds of that state. It is, there- 
fore, important to ascertain the extent of the rights reserved by. the 
Unitec 1 States. 

In the closing paragraph of the 2d section of the act of 1831, 
above cited, it is provided, “that no toll shall be received or col- 
lected for the passage of any wagon or carriage laden with the 
property of the United States, or any cannon or military stores be- 
longing to the United Siates, or to any of the states composing this 
union.” In addition to this, there were certain limitations imposed, 
as to the amount of tolls, on the state of Pennsylvania, which need 
not now be considered. 

Some light may be cast on the import of the above reservation by 
a reference to somewhat similar compacis made in regard to the 
same subject between the United States and the states of Ohio, 
Maryland, and Virginia. ‘The Ohio act of the 2d of March, 1831, 
provides, in the 4th section, ‘that no toll shall be received or col- 
lected for the passage of any stage or coach conveying the United 
States mail, or horses bearing the same, or any wagon or carriage 
laden with the property of the United States, or any cavalry or other 
troops, arms, or military stores, belonging to the same, or to any of 
the states comprising this uni mn, Or any person or persons on duty 
in the military service of the United States, or of the militia of any 
of the states.” The 4th section of the Maryland act of the 23d of 
January, 1832, provid d, ‘‘ihat no toils shall be received or col- 
lected for the passage of any wagon or carriage laden with the pro- 
perty of the United States, or any cannon or military stores belonging 
to the United States, or to any of the states composing this union.” 
In the Virginia act of the 7th of February, 1832, it is provided, 
‘that no toll shall be received or collected’ for the passage of any 
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stage or coach conveying the United States mail, or horses bearing 
ihe same, or any wagon or carriage laden with property of the 
United States, or any cavalry or other troops, army or military 
stores, belonging to the same, or to any of the states comprising 
this union, or any person or persons on duty in the military service 
of the United States, or of the militia of any of the states.” * 

The reservations in the Pennsylvania and Maryland acts are the 
same, and differ materially from those contained in the acts of Ohio 
and Virginia. In the latter acts the mail-stage is excepted, but = 
in the former. Pennsylvania and Maryland exempt from toll “a 
wagon or carriage laden with the property of the United States o 
but the same exemption is contained in the Ohio and Virginia laws 
in addition to that of the mail-stage. Now, can the reservations in 
these respective acts be construed to mean the same thing? Is 
there no difference between the acts of Ohio and Pennsylvania? 
Their language is different, and must not their meaning be sought 
from the words in the respective acts? They are separate and dis- 
tinct compacts. ‘The Ohio law was first enacted, and was, probably, 
before the legislature of Pennsylvania when their act was passed. 
But whether this be the fact or not, they were both sanctioned by 
Congress ; and the question is, whe ther both compacts are substan- 
tially the same? hat the legislatures did not mean the same thing 
seems to me to be clear of all doubt. Did Congress, in acceding 
to these acts, consider that they were of the same import? Sucha 
presumption cannot be sustained without doing violence to the lan- 
guage of the respective acts. 

In both acts wagons laden with the property of the United States 
are exempted. In the Ohio act the mail-stage is exempted from 
toll, but not in the act of Pennsylvania. Now, is the mail-stage 
exe mpted from toll by both acts or by neither? Is not either of 
these positions equally unsustainable? ~The exemption of the mail- 
stage must be struck out of the Olno law to sustain one of these 
positions, and to sustain the other it must be inserted in the act of 
Pennsylvania. Does not the only difference consist in striking out 
in the one case and inserting in the other? This must be adinitted 
unless the words, ‘¢ wagon or carriage laden with the property of the 
United States,” mean one thing in the Ohio law, and quite a differ 
ent thing in the law of Pennsy Tvania. These words have a senailide 
and obvious application in both acts, without including the mail- 
stage. In the Ohio law the words “no toll shall be received or 
collected for the passage of any stage or coach conveying the 
United States mail,” cannot, by any ‘sound construction, be con- 
sidered as surplusage ; and yet they must be so considered if the 
Pennsylvania act exempt the m: iil-stage. 

When one speaks of transporting the property of the United 
States, the meaning of the terms ‘ property of the United States,’ 
is never mistaken. ‘They mean munitions of war, provisions pur- 








| 
| 
\ 








176 SUPREME COURT. 


Searight v Stokes et al. 











chased for the support of the army, and any_other property pur- 
chased for the public revenue. They do not mean the mail of the 
United States. A wagon laden with: property is understood to be a 
wagon used for the transportation, of p roperty, in the ordinary sense 
of such terms. A wagon or carriage being laden is understood to 
have a full or usual load. The mail-stage of the United States is 
never spoken of in this sense. It is used for the transportation of 
passengers as well as the mail, and in this view it is undoubtedly 
considered when spoken of in conversation, and especially when 
referred to in a legislative act. In no sense can the mail-stage be 
considered a * carriage Jaden with the property of the United States.” 
The same exception applies to a wagon or carriage Jaden with the 
property of a state. Now no one can doubt the meaning of the 
exception thus applied. And can a diflerent meaning be given to 
the same words when applied to the United States? Certainly not, 
unless the mail can be denominated the property of the United 
States. 

The mail of the United States is not the property of the United 
States. What constitutes the mail? Not the leathern bag, but its 
contents. A stage load of mail-bags could not be called the mail. 
They might be denominated the property of the United States, but 
not the mail. ‘The mail consists of packets of letters made up with 
post-bills, and directed to certain post-oflices for distribution or de- 
livery ; and whether these be conveyed in a bag or out of it, they 
are equally the mail; but no bag without them is or can be called 
the mail.” Can these packets be said to be the property of the 
United States? The letters and their contents belong to individuals. 
No officer in the government can abstract a letter from the mail, not 
directed to him, without incurring the penalty of the law. And 
can these letters or mailed pamphlets or newspapers be called the 
property of the United States? They in no sense belong to the 
United States, and are never so denominated. If a letter be stolen 
from the mail which contains a bank-note, the property in the note 
is laid in the person who wrote the letter in which the note is en- 
closed. From these views I am brought to the conclusion that 
neither party to the compact under consideration could have under- 
stood ‘a wagon or carriage laden with the property of the United 
States,”’ as including the mail- stage of the United States. 

Are there any considerations connected with this subject which 
lead to a different conclusion from that stated. The fact that four 
distinct compacts were entered into with four states to keep this 
road in repair, cannot have this effect. We must judge of the in- 
tention of the parties to the compact by their language. I know of 
no other rule of construction. ‘Two of these compacts exempt the 
mail-stage from toll, and two of them do not exempt it. Now, if 
the same construction, in this respect, must be given to all of them, 
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which of the alternatives shall be adopted? Shall the mail-stage 
be exempted by all of them, or not exempted by any of them? 
What effect’ can the expenditures of the United States, in the 
construction of this road, have upon this question? In my judg- 
ment, none whatever. ‘The os must be construed by its 
terms, and not by loo! ing behind 1 The federal government has 
been amply repaid for the exp Pai sin the construction of this 
road, great and wasteful as they may have been, by the senile 
benelits to the lien, It is now the road of Pennsylvania, subject 
only to the terms of the compact. In the act si urendering this 
road to the states respective ly, through which it passes, Congress 
say, “and the Untied States shall not thereafter be subject to any 
expense for repairing said read.’’ ‘To get clear of this expense 
was the ol sject of ihe cession of . to ihe states. But does this 
efiect the question under consideration, ‘The repairs of the road 
are provided for, by the tells whi en tlie state of Pennsylvania is 
authorized to Linpo se, And this is ihe meaning of ihe above pro- 
vision. It is — d, that the exeetion of toll on the mail-stage 
would coniliet with wd ahtes ion. But how dees it conflict with 
i? Phe t sll on the mauil-stage is not paid by the government, but 
by the contractor. And se th r this toil W “ill increase the pri ice 
paid by t the g government for the transportation of the mail, is a mat- 
ter that cannot be determin se Competition is invite d and bids 


are made tor this service, aad ihe price to be paid depends upon 


contingent circumstances. ‘Lhe toll would be paid, in part, if not 
in whole, by a small increase of price for = tra nsportation of 
passenyers. The prefits of the contracior might, perhaps, be some- 
what lessened by the toll, or it might ‘seat somewhat, the cost 
of conveying the mail. But this is indirect and contingent ; sO 
that in no sense can it be considered as repuenant to the above 
provision. The United States are not to be subject to any 
expense for repairing this road ;” and they are not, in th ie — of 
the law, should the Post-oflice Department have to pay, under the 
contingencies nained, a part of the toll stated. Whether it does 
pay it or not, under future contracts, cannot be known; and what- 
ever expense it may pay, will be for ihe use, and not the repair, of 
the road. 

The act of the 13th of June, 1856, which is supposed to be in 
violation of the compact, I will now consider. ‘That act provides, 
That all wagons, carriages, or other modes of conveyance, pass- 
ing upon that part of the C umberland road which passes through 
Pennsylvania, ¢ carrying goods, cannon, or military stores belonging 
to the United States, or to any individual state of the union, which 
are excepted from the payment of toll by the second section of an 
act passed the 4th of April, 1831, shall extend only so far as to 
relieve such wagons, carriages, and other modes of conveyance, 
from the payment of toll to the proportional amount of such goods 
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so carried belonging to the United States, or to any of the indi- 
vidual states of the union; and that in all cases of wagons, car- 
rlages, stages, or other modes of conveyance, carrying the United 
States mail, with passengers or goods, such wagon, stage, or other 
mode of conveyance, shall pay half-toll upon such modes of con- 
veyance.”’ 

By the act of 1831, “every chariot, coach, coachee, stage, 
wagon, phaeton, or chaise, with two horses and four wheels, were 
to be charged at each gate twelve cents; for either of the carriages 
last mentioned, with four horses, eighteen cents.” Is the act of 
1836, which imposes hal{-toll on “the mail-stage, with passengers 
or goods,” repugnant to the above provision? I think it is not, in 
any respect. 

If the mail be not the property of the United States, then the 
stage in which it is conveyed is not within the exception of the 
act of 1831, and it is lia! le to pay toll, ‘That only which is within 
the exception is exempted. ‘That the mail is in no sense the pro- 
perty of the United States, and was not so understood by the parties 
to the compact, has already been shown. It follows, therefore, 
that a law of Pennsylvenia, imposing on such stage a half or full 
rate of toll, is no violation of the compact. 

But, if the mail-stage were placed on a footing with a wagon or 
carriage laden with the property of the United States, is the act of 
1836, requiring it to pay toll, a violation of the compact? I think it 
is not. A wagon or carriage laden with the property of the United 
States, means a wagon or carriage having, es before remarked, a 
full or usual load. Such a vehicle is exempted from toll by the act 
of 1831. But suppose such wagon or carriage should have half its 
load of the property of the United States, and the other half of the 
property of individuals, for which the ordinary price for transporta- 
tion was paid; is such a wagon, thus laden, exempted from toll? 
Surely it is not. An exemption under such circumstance s would 
be a fraud upon the compact. It should be required to pay half- 
toll, and this is what the law of Pennsylvania requires. The mail- 
stage by that law is only half-toll, when it conveys passengers with 
the mail. There is, then, no legal objection to the exaction of this 
toll. It is in every point of view ju. , and within the spirit of the 
compact. 

In the argument for the United States, the broad ground was 
assumed, that no state had the power to impose a toll on a stage 
used for ‘the transportation of the mail. ‘That it is a means of the 
federal government to carry into effect its constitutional powers, 
and, consequently, is not a subject of state taxation. To sustain 
this’ position the cases of McCulloch v. The State of Maryland, 
4 Wheaton, 316, and Dobbins v. The Commissioners of Erie 
County, 16 Peters, 455, were cited. 

In the first case, "this court held, “that a state government had no 
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right to tax any of the constitutional means employed by the govern- 
ment of the union, to execute its constitutional powers.”? And the 
Bank of the United States was held to be a means of the govern- 
ment. In the second case, under a general law of Pennsylvania 
imposing a tax on all officers, a tax was assessed on the office held 
by the plaintiff, as captain of a revenue-cutter of the United States, 
and this court held that such law, so far as it affected such an officer, 
was unconstitutional and void. ‘The court say, “there is a concur- 
rent right of legislation in the states and the United States, except 
as both are restrained by the Constitution of the United States. 
Both are restrained by express prohibitions in the Constitution ; and 
the states by such as are reciprocally implied when the exercise of 
a right by a state conilicts with the perfect execution of another 
sovereign power delegated to the United States. ‘That occurs when 
taxation by a state acts upon the instruments and emoluments and 
persons which the United States may use and employ as necessary 
and proper means to execute their sovereign power.” 

Neither of these cases reach or affect the principle involved in 
the case under consideration. he officer of the United States was 
considered as a means or instrument of the government, and, there- 
fore, could not be taxed by the state as an officer. ‘To make that 
case the same in principle as the one before us, the officer must 
claim exemption from toll as a means of the government, in passing 
over a toll-bridge or turnpike-road constructed by a state, or by an 
association of individuals, under a state law. The principle of the 
other case is equally inapplicable. Maryland taxed the franchise 
of the Bank of the United States, and if the law establishing that 
bank were constitutional, the franchise was no more liable to taxa- 
tion by a state than rights and privileges conferred on one or more 
individuals, under any law of the union. With the same propriety 
a judge of the United States might be subjected to a tax by a state 
for the exercise of his judicial functions. And so of every other 
officer and public agent. But the court held that the stock in the 
bank owned by a citizen might be taxed. 

A toll exacted for the passage over a bridge or on a turnpike-road 
is not, strictly speaking, a tax. It is a compensation for a benefit 
conferred. Money has been expended in the construction of the 
road or bridge, which adds greatly to the comforts and facilities of 
travelling, and on this ground compensation is demanded. Now, 
can the United States claim the right to use such road or bridge free 
from toll? Can they place locomotives on the rail-roads of the states 
or of companies, and use them by virtue of their sovereignty? Such 
acts would appropriate private property for public purposes, without 
compensation ; and this the Constitution of the union prohibits. 

It is said, in the argument, that as well might a revenue-cutter be 
taxed by a state as to impose a toll on the stage which conveys the 
mail. ‘The revenue-cutter plies on the thoroughfare of nations or of 
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the state, which is open to all vessels. But the stage passes over an 
artificial structure of great expense, which is only common to all who 
pay for its use a reasonable compensation. ‘There can be no difhi- 
culty on this point. At no time, it is believed, has the Post-ofiice 
Department asserted the right to use the turnpike-roads of a state, in 
the transmission of the mail, free from toll. 

Pennsylvania stands ple dge d to keep the road in repair, by the 
use of the means stipulated in the compact. And she has bound 
herself, “that no change, alteration, or amendment shall ever be 
adopted that will in any wise de feat or affect the true intent and 
meaning of the act of 1831.” In my judgment, that state has in no 
respect violated the compact by the act of 1836. If the mail-stage 
can be included in the exemption by the terms, ‘¢ wagon or carriage 
Jaden with the property of ihe United States,” still the half-toll on 
such stage, when it contains passengers, is within the compact. But, 
as has been shown, the mail-stage is not included in the exemption, 
and, consequently, it was liable to be charged with full toll. The state, 
therefore, instead of exceeding its powers under the compact, has 
not yet exercised them to the extent which the act of 1531 au- 
thorizes. 


Mr. Justice DANIEL. 


With the profoundest respeet for the opinions of my brethren, I 
find myself constrained openly to differ from the decision which, on 
behalf of the majority of the court, has just been pronounced. This 
case, although in form a conte st between individuals, is in truth a 
question between the government of the United States and the “0- 
vernment of Pennsylvania. It is, to a ceriain extent, a question of 
power between those two governments; and, indeed, so far as it is 
represented to be a question of compact, the very consideration on 
which the interests of the federal government are urged involves impli- 
cations affecting mediately or directly what are held to be great and 
fundamental principles in our state and federal sysiems. It brings 
necessarily into view the operation and effect of the compact insisted 
upon as controlled and limited by the powers of both the contract- 
ing parties. In order to show move plainly the bearing of the prin- 
ciples above mentioned upon the case before us, they will here be 
more explicitly, though cursorily, referred to. 

I hold, then, that neither Congress nor the f federal government in 
the exercise of all or any of its powers or attributes possesses the 
power to construct roads, nor any other description of what have 
been called internal improve ments, within the fimits of the states. 

That the territory and soil of the se eral tates apperlain to them by 
title paramount to the Constitution, and cannot be taken, save with 
the exceptions of those portions thereof which might be ceded for 
the seat of the federal government and for sites permitted to be pur- 
chased tor forts, arsenals, dock-yards, &c., &e. That the power of 
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the federal government to acquire, and that of the states to cede to 
that eovernment portions of their territory, are by the Constitution 
limited to the instances above adverted to, and ‘that these powers 
can neither be enlarged nor modified but in virtue of some new fa- 
culty to be imparted by amendinents of the Constitution. I believe 
that the authority vested in Congress by the Constitution to establish 
post-roads, confers no right to open new roads, but implies nothing 
beyond a discretion in the government in the regulations it may 
nake for the Post-office De ‘partment for the selection amongst vari- 
ous routes, whilst they continue in existence, of those along which 
it may deem it most judicious to have the mails transported. I do 
not believe that this power given to Congress expresses or implies 

any thing peculiar in relation to the means or modes of transporting 
the public mail, or refers to any supposed means or modes of trans- 
portation beyond the usual manner existing and practised in the 
country, and certainly it cannot be understood to destroy or in any 
wise to allect the proprietary rights belonging to individuals or com- 
panies vested in those roads. It guaranties to the government the 
right to avail itself of the facilities offered by those roads for the 
purposes of transportation, but imparts to it no exclusive rights—it 
puts the government upon the footing of others who would avail 
themselves of the same facilities. 

In accordance with the principles above stated, and which with 
me are fundamental, [am unable to pereeive how the federal go- 
vernment could acquire any power over the Cumberland road by 
making appropriations, or & expending money to any amount for 
its construction or repair, though these appropriations and expendi- 
tures may have been made w ith the asse nt, and even with the solici- 
tation of Pennsylvania. Neither the federal government separately, 
nor conjointly with the state of Pennsylvania, could have power to 
repeal the Constitution. Arguments drawn from convenience or 
inconvenience can have no force with me in questions of constitu- 
tional power ; indeed, they cannot be admitted at all, for if once ad- 
mitted, they sweep away every barrier erected by the Constitution 
against implied authority, and may cover every project which the 
human mind may conceive. It matters not, then, what or how 
great the advantage which the government of the United States may 
have proposed to itself or to others in undertaking this road; such 
purposes or objects could legitimate no acts either expressly forbid- 
den or not plainly authorized. If the mere appropriation or dis- 
bursement of money can create rights in the government, they may 
extend this prine iple indefinitely, and with the very worst tenden- 
cies—those tendencies would be the temptation to prodigality in the 
government and a dangerous influence with respect to others. 

In my view, then, the federal government could erect no toll- 
gates nor make any exaction of tolls upon this road ; nor could that 
government, in consideration of what it had done or contributed, 
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constitutionally er legally demand of the state of Pennsylvania the 
regulation of tolls either as to the imposition of particular rates or 
the exemption of any species of transportation upon it. As a matter 
of constitutional and Jegal power and authority, this appertained to 
the state of Pennsylvania exclusively. Independenily, then, of any 
stipulations with respect to them, vehicles of the United States, or 
vehicles transporting the property of the United States, and that pro- 
perty liself, would, in passing over this road, be in the same situa- 
tion _- prec isely with vehicles and property appertaining to all other 


they would be subject to the tolls regularly imposed 
There can be no douth tif the road were vested in a com- 


pany or inastate, that either the company or the state might stipulate 
for any rate of toll within the maximum of their power, or might 
consent to an entire exemption; and such stipulation, if made for a 
valuable ora legal consideration, would be binding. 

The United States may contract with companies or with commu- 
nities for the transportation of their mails, or any of their property, 
as well as with carriers of a diflerent description; and consequently 
could contract with the state of Pennsylvania. But what is meant to 
be insisted on here is, that the government could legally claim no 
power to collect tolls, no exemption from tolls, nor any diminution 
of tolls in their favour, purely in consequence of their having expend- 
ed money on the road, and without the recognition by Pennsylvania of 
th: it expe nditure as a condition in any contract they might make with 


Without such recognition, the federal government must 


occupy the same position with other travellers or carriers, and re- 
main subject to every regulation of her road laws which the state 
could legally impose on others. 

This brings us to an examination of the statutes of Pennsylvania, 
and to an inquiry into any stipulations which the state is said to have 
made with the federal government, as declared in those statutes. 
That examination will, aire ver, be ‘premised by some observations, 
which seem to be ealled for on this occasion. ‘These acts of the 
Pennsylvania legislature have been compared with the acts of other 
legislative bodies relative to this road, and it has been supposed that 
the Pennsylvania laws showk { be interpreted in conjunction with those 
other state laws, and farther, that all these separate state enactments 
should be taken, together with the acts of Congress passe “las to them 
respect ively, as forming one, or as parts of one entire compact with 
e federal government. I cannot concur in such a view of this case. 
On the contrary, [ must consider each of the states that have legis- 
lated in respect to this road, as competent to speak for herself; as 
speaking in reference to her own interests and policy, and independ- 
ently of all others; and unshackled by the proceedings of any others. 
By this rule of construction let us examine the statutes of Pe ‘nnsyl- 

The act of April 4th, 1831, which may be called the com- 
pact law, as it contains all that Pennsylvania professed to undertake, 
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begins by stating the doubts which were entertained upon the 
aut thority of the United States to erect toll-gates and to collect tolls 
on the Cumberland road; doubts which, with the government as well 
as with others, seem to have ripened into certainties, inasmuch as, 
notwithstanding its large expenditures upon this road, the govern- 
ment had never exacted tolls for travelling or for transportation upon 
it. ‘The statute goes on next to provide, “th: it if the government of 
the United States will make such farther expe nditures as shall put 
the road lying within the Itmits of Pennsylvania in complete repair, 
Pennsylvania will erect toll-gates and collect tolls upon the road, to 
be applied to the repairs and preservation of it. ‘The same act in- 
vests the commissioners it appoints to superintend the road, with 
power to increase or diminish the tolls to be levied; limiting the in- 
crease by the rates which the state had authorized upon an artificial 
road that she had established from the Susquehanna, opposite the 
borough of Harrisburg, to Pittsburg. ‘Then m the act of 1831 are 
enumerated the subjects of toll, and the rates prescribed as to each 
of those subjects. Amongst the former are mentioned chariots, 
coaches, coachees, stages, wagons, phaetons, chaises. In the 3d pro- 
viso to the 2d section it is declared, ‘that no toll shall be received 
or collected for the passage of any wagon or carriage laden with the 
property of the United States, or any cannon or inilitary stores be- 
longing to the United States, or to any of the states belonging to this 
union.””? On the 13th of June, 1836, was passed by the legislature 
of Pennsylvania, ‘¢An act relating to the tolls on that part of the 
Cumberland road which passes through Pennsylvania.”? ‘The 1st 
section of this act is in the following words: ** All wagons, carriages, or 
other modes of conveyance, passing upon that part of the Cumberland 
road which passes through Pennsylvania, carrying goods, cannon, or 
military stores, belonging to the United States, or to any individual 
state of the union, which are — from the payment of toll by 
the second section of an act passed the fourth of April, anno Domini 
eighteen hundred and thirty-one, shall extend only so far as to relieve 
such wagons, carriages, and othe ‘r modes of conveyance, from the 
payment of toll to the proportional amount of such woods so carried, 
belonging to the United States, or to any of the individual states of 
the union; and that in all cases of wagons, carriages, stages, or other 
modes of conveyance, carrying the United States mail, with passen- 
gers or goods, such wagon, stage, or other mode of conveyane e, shall 
pay hi: ilf-toll upon suc +h modes of conveyance.” 

Upon the construction to be given to the 1st and 2d sections of 
the statute of 1831, and to the 1st section of the statute of 1836, de- 
pends the decision of the case before us. By the defendant in error 
it is insisted that, by the sections of the act of 1831 above cited, 
stages or stage-coac hes, transporting the mail of the United States, 
are “wholly exempted by compact from the payment of tolls, althe agh 


the mails may constitute but a small portion of their lading; and 











ist SUPREME COURT. 








‘Searight ve Stokes et al. 





those vehic ie s may be at the same time freighted for the exclusive 
profit of the mail contractors, with any number of passengers, or 
with any quantity of baggage or goods, which can be transported in 
them, consisteutly with the transportation of the mail; and ihat the 
Ist section of the act of 1506, which declares that “in all cases of 
vaca DS, carri ifes, stages, or other modes of conve yance, carrying 
the United States mail, with passengers er goods, such wagon, stage, 
or other mode of conveyance, shall pay half-toll upon such mode 
of conveyance,” 


eee 


is a violation of the compact. Let us pause here, 
and inquire what was the natural and probable purpose of the ex- 
emption contained in the act of 1831? Was that exemption de- 

signed as a privilege or facility to the government, or as a donation 
for private and individual advantage? Common sense would seem 
to dictate the reply, that the former onl} was iniended by the law; 
and even if the privilege or facility to the government could be best 
secured by associating it with individual profit, certainly that privi- 
t lege or facility could, on no prince iple of reason or fairness, be so 
ih sunk, so lost sight of, so ent irely pexvete ‘d, as to make it a mean 
Hi |p chietly of imposition and gain on the part of individuals, and the 
! cause of positive and serious public detriment; and such must be 
. the result of the practice contended for by the defendants in error, as 
it would tend to impede the celerity of transportation, end to destroy 
the road itself, by withhelding the natural and proper fund for its 
maintenance. Passing then from what is believed to be the natural 
design of these enactments, let their terms and language be considered. 
By those of the 2d section of the law of 1831, every stage or wagon 
is made expressly liable to toll, without regard to the subjects it 
might transport, and without regard to the ownership of the vehicle 
itself. ‘The terms of the law are universal; they comprehend all 
stages and all wagons; they would necessarily, therefore, embrace 
stages and wagons of the United States, or the like vehicles of others 
carrying the property of the United States or of private persons. If, 
then, either the vehicles of the hegre States, or of others carrying 
the property of the United States, have been withdrawn from the 
operation of the act of 1831, this ¢ can have been done only by force 

of the 3d proviso of the 2d section of that act. ‘The proviso referred 
to declares that no toll shall ‘be colleeted for the passage of any 
wagon or carriage laden with the property of the United States,” &e., 
&e. Can this proviso be understood as exempting stages, whether 
belonging to the government or to individuals, which were intended 
purposely to carry the main? It is not deemed necessary, in inter- 
preting this proviso, to discuss the question, whether the United 
States have a propert yin mails which ‘they carry. It may be admit- 
ted that the United Si: ites and all their contractors have in the mails 
that property which vests by law in all common carriers; it may be 
admitted that the United States have an interest in the mails even 
beyond this. ‘These admissions do not vary the real inquiry here, 
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which is, wh: vthes by this proviso the mails of the United States, or 
the carriages transporiing them, were intended to be exempted from 
tolls? ‘This law, like ev ery other instrument, should be interpreted 
according to the common and received ace eptation of its words; and 
artificial or technical significations of words or phrases should not 
be resorted to, except when unavoidable, to give a sensible meaning 
to the instrument interpreted; or when they may be considered as 
coming obviously within the w ndler s'anding and contemplation of the 
parties. According to this rule of interpretation, what would be 
CO} nmonly understood by “ihe property of the United States,” or by 
the phrase “wagons and carriages laden with the property of the 
United States??? Would common intendment apply those terms to 
the matl of the United States, or to vehicles carrying that mail? The 
term “mail” is perhaps universally comprehended as being that over 
which the government has the management for the purposes of con- 
veyance and disiribution; “— it would strike the common under- 
standing as somethin: x sinoular, to be told that the money or letters 
bel ging to the citizen, a oF for the transportation of which he pays, 
was not his Pp roperty , but was the property of the United States. ‘The 
term “mail,” then, having a meaning clearly defined and universally 
underst ood, it is conclusive to my mind, that in a provision designed 
to exempt that m: ul, or the ve hie! le for its trans sportation, the general 
and equivocal term ‘property’? would not have been sclected, but 
the terms “mail,” and “stages carrying the mail”’—terms familiar to 
ajl—would have been expressly introduced. 
Farther illustration of the language and objee ts of the legislature 
Pennsylvania may be derived from the circumstance, that, in the 
“ath of 1531, they couple the phrase “ property of the United States” 
with “ property ofthe siates.” ‘The same language is used in reference 
to both; they are both comprised in the same sentence; the same 
exemption is extended to both. Now the states have no mails to be 
transporied. It then can by no means follow, eiher by necessary or 
even plausible interpretation, that by “prope rty of the United States” 
was meant the *‘ mails of ‘ihe United States,”’ any more than by ‘ pro- 
perty of the states”? was meant the “ malls? of those states; on the 
contra ry it seems far more reasonable that the legislature designe d 
to make no distinction with regard to either, but mtended that the 
term ‘ property”’ should have the same signification in reference both 
to the state and federal governments. 

In the acceptation of the term prop erty,”’ insisted on for the defend- 
ants in error, the m: oy committed to the contractor are the property 
of that contractor also. Yet it would hardly have been contended 
that in a provision for amalie the * property” of a mail contractor 
from tolls , eliher a vehicle beloneing to the United States, and in the 
use of such a contractor, or the mail which he carried in it, would 
be so considered as his property as to bring them within that exemp- 
tion; yet such is the cone lusion to which the laterpretation contended 
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for by the defendants would inevitably lead. y hat construction I 
deem to be forced and artificial, and not the legitimate interpreta- 
tion of the statute, especially when I consider that there are various 
other subjects of ‘property belonging to the United States, and be- 
longing to them absolutely and exclusively, which from their variety 
could not well be specifically enumerated, and which, at some pe- 
riod or other, it might become convenient to the government and be- 
neficial to the country to transport upon this road. But if, by any 
interpretation, the words * wagon or carriage laden with the proper- 
ty of the United States,” can be made to embrace stages carrying 
the mail, and employed purposely for that service, they surely can- 
not, by the most forced construction, be made to embrace stages 
laden with every thing else, by comparison, except the mail of the 
United States, and in which the mail was a mere pretext for the 
transportation of passengers and merchandise, or property of every 
description and to any amount, free of toll. ‘They must at all events 
be laden with the mail. The term laden cannot’be taken here as a 
mere expletive, nor should it be wrested from its natural import—be 
made identical in signification with the terms ‘‘ carrying”’ or ‘trans- 
porting.”? Such a departure would again be a violation of common 
intendment, and should not be resorted td; and the abuses just shown, 
which such a departure would let in and protect, furnish another and 
most cogent reason why the ¢ ommon acceptation of the phrase, ‘ pro- 
perty of the United States,” should be adhered-to. Fairness and 
equality with respect to all carriers and travellers upon this road, and 
justice to the state which has underiaken to keep it in repair from the 
tolls collectable upon it, require this adherence. 

If the interpretation here given of the act of 1831 be correct, then 
adinitting that act to be a compact between Pennsylvania and the 
United States, the former has, by the Ist section of the act of 1836, 
infracted no stipul: ition in that compact. Pennsylvania never did, 
according to my understanding of her law of 18- 31, agree to the ee 
emption from tolls for stages, wagons, or vehicles of any kind, in 
tended for carrying the mails of the United States. These a 
upon the like footing with other carriages. If this be true, then by 
the act of 1836, in Which she has subjected to half-tolls on ly, s 


fa ges, 


wagons, &c., carrying the mails, and at the same time transporting 
passengers or goods, so far from violating her compact, or inflicting 
a wrong upon the government or upon mail contrac tors, that siate has 
extended to them a privilege and an advantage which, under the 3d 
proviso of the act of 1831, they did not possess. My opinion is, 
that the plaintiff in the court below had an undoubted right of 
recovery. 
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Lessee oF ANGELICA CroGHaNn ET AL., PLAINTIFF, v. Joun NELSON, 
DEFENDANT. 


In making an entry of land, where mistakes occur which are occasioned by 
the impracticability of ascertaining the relative positions of the objects called 
for, the court will correct those mistakes so as to carry out the intentions of 
the locator. 


Tus case came up on a certificate of division in opinion between 
the judges of the court below. It was an ejectment brought in the 
Circuit Court of the United States for the district of Kentucky. 

The case was this: 

On the 16th of August, 1784, William Croghan, under whom 
the plaintiff claimed title, made the following entry: ‘ William 
Croghan, assignee, enters 1000 acres of land, part of a military 
warrant, No. 2023, beginning at a fork of Mayfield creek, about 
two miles by water above Fort Jefferson, where a branch, occasioned 
by the high waters from the Mississippi, runs out of said creek, and 
at high water empties into the river at the upper end of the iron 
banks; from said beginning 5090 poles, when reduced to a straight 
line ; and then off from the branch towards [the] Mississippi on a 
line parallel to Mayfield creck, until a line from the extremity of 
said line, parallel with the first line, will strike Mayfield creek, to 
include the quantity.” 

On the 29th of November, 1826, a patent was issued to Croghan 
by the governor of Kentucky, which described the land as follows: 
** Beginning at a fork of Mayficld creek, occasioned by high water 
from the Mississippi river, and which creek or bayou empties into 
the Mississippi at the upper end of the iron banks, on a walnut, 
sweet gum, and ash standing on the west bank of the creek ; run- 
ning thence down the bayou or branch aforesaid with the meanders 
thereof, S. 18° W. 154 poles, S. 36° W. 200 poles, S. 48° W. 72 
poles, S. 18° W. 14 poles, S. 18° W. 54 poles, S. 30° W. 120 
poles; thence S. 110 poles, to two ash trees, a hackberry, and red 
bud on the west bank of the bayou; thence N. 75 W. 206 poles, 
to an elm, a sycamore, and box elder on the bank of the Mississippi 
river; thence up the same, with its meanders, and binding on it at 
low water-mark, N., &e., &c., to a walnut and two cotton wood 
trees at the mouth of Mayfield creck ; thence up the creek, with the 
several meanders thereof, and binding on the same at low water- 
mark, &c., &c., to the beginning.” 

In 1830, Nelson took out a patent for the fractional north-west 
quarter of section 32, &e., containing 103 acres. 

The whole dispute being one of location, it is impossible to 
understand the opinion of the court without a map or diagram. 
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A, B, C, D, is the survey made for Croghan. <A being the be- 
gimling station, aud D the mouth of Mayfield creek. ‘The defend- 





Mayfield Creck, 








ant contended that the plaintiff’s line should run from B to FE, and 
from E to D, in which case it is manifest that it would not include 
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the er ‘granted to Nelson, the line B E being parallel to a line 
drawn froin A to D. 

Upon the trial, the counsel for the defendants asked the court to 
instruct the jury, that “if they believe from the evidence that the 
course of Mayfield creek, from A to D, is correctly laid down, 
then the line from B towards the Mississippi river should be run 
parallel to that to conform to the entry; and if, in running that 
parallel line, they shall believe from the evidence that the linprove- 
ment of the defendants is leit out, they ought to find for the defend- 
ants. But the court were divided in opinion on the point, whether 
the second line called for in the entry should run from B to E, « 
whether the line from B to C should be taken, and recognised as 
the true and proper line, it being the line on which the patent was 
founded. One judge being of opinion, that for all the land south 
and west of a line from B to E the patent was void, and the other 
judge being of a coutrary opinion. 

Upon this point, the case came up. 





It was argued by Mr. Underwood for Croghan’s heirs, who con- 
tended that the entry was “precise enough for others to locate 
ether warrants with certainty on the adjacent residuum,” as required 
by the act of 1779. ‘The fork of the creek being found, it would 
be easy for a subsequent locator to ran the line to B. Arrived 
there, and desiring to locate the “adjacent residuum?” below, I 
think he has the means of knowing and ascerteining * precisely”? 
the course which Croghan’s Tne from B towards the Mississippi 
must pursue, and the distance in that direction. 

Entries for land are addressed to the common good sense of those 
engaged in appropria ting the veeant domain, and are to be “ special 
and precise,” so that subsequent locaiors shall not be deceived or 
deluded to their iajury. 

An entry is to be understood and taken as it would have been 
understood on the day it was made. See 1 Bibb, 35, 84; 2 Bibb, 
105; Hardin, 257. 

Rectangular figure is not to be deparied from without a strong in- 
dication of a contrary intent. 2 Bibb, 120; see also cases referred 
to under the 29ih rule, in the index to 3 Bibb, under the head 
Entries. 

A locator is not bound to give the best possible description, but 
it should be ceriain to a common intent, and not misleading. 2 Bibb, 
144; 1 Bibb, aa », GA. 

With these rules in the mind of a subsequent locator, wishing to 
ascertain the exact postion of Croghan’s 1000 acres, ant with the 
entry before him, let us examine how he would proceed and reason 
upon the subject. Tle could not know the exact position of the 
Jines without making a survey of the entry; but that is equally true 
in respect to every entry, no matier how special. Ile w ol know 
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that the natural objects called for were to constitute boundaries of 
the survey, when made. ‘Thus, a subsequent locator would know, 
by inspecting the entry, that the branch down towards the iron banks 
from the fork of the creck at A, upon the plat, to a point 500 poles, 
when reduced to a straight line, from the beginning, constituted part 
of the boundary. He would also know that Mayfield creek, from 
the fork at A down towards its mouth, constituted another portion 
of the boundary. With this knowledge, he would find no difficulty 
in locating the adjacent residuum, lying eastwardly of the branch 
and the creek, without interfering with Croghan’ sentry. Conceding 
that a subseque nt locator would be ignorant of the true course of the 
line from B upon the plat towards the Mississippi river, until a survey 
was actually made, still, if he desired to enter the land west of the 
branch below Croghan’ s entry, and adjoining Croghan’s tract, he 
could have done so with perfect safety by calling to adjoin Cro- 
ghan, without giving the course. Ifa subsequent locator wished to 
enter land below the mouth of Mayfield creek, lying between the 
river and Croghan’s entry, supposing there might be land thus situ- 
ated not covered by Croghan’s entry, he would find no difficulty in 
making such an entry w ‘ithout interfering with Croghan, by calling 
to bind on Croghan and the river. T hus it is manifest, “that the 
“ adjacent residuum,” in the language of the act of 1779, all around 
Croghan’s eniry, might have been appropriated by a subsequent lo- 

cator, without interfering with Croghan’s entry. I therefore insist, 
it is ** certain to a common intent, and not misleading,” in the judi- 
cial language of the Appellate Court of Kentucky. A better descrip- 
tion than that given will therefore not be required. 

Mr. Underwood then proceeded to argue, that the line es B 
should run, not parallel with that part of the creek between J A and 
the mouth of it, but parallel with the general course of the om, 
including the part above A, because this would include only 835 
acres, and the locator’s intention was to enter 1000. 

He then referred to a number of Kentucky cases to show, that the 
intention of the locator must be carried out, &c., &e. 





Mr. Justice McKINLEY delivered the opinion of the court. 

This is a case certified to this court from the Circuit Court for the 
district of Kentucky. 

The plaintiffs brought an action of ejectment, in that court, against 
the defendants ; and to support their action, the 'y read to the j jury a 
patent for 1000 acres of land, granted by the state of Kentuel ky to 
Charles Croghan, bearing date the 29th of November, 1826, and 
proved title in the mse ves by the will of the said Charles Croghan. 
The plat marked A was shown to the jury; and the surveyor proved, 
that the fork of Mayficld creek, at the letter A, was correctly laid 
down; that five hundred poles, on a straight ‘line, on the branch 
leading from Mayfield creek, would extend the line to letter B, on 
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the plat, where one of the patent-corners was found; and that the 
plat truly represented the land granted by the patent. 

The defendant then read the following entry of William Croghan, 
assignee, for 1000 acres, dated 16th of August, 1784, on which the 
patent is founded, to w it: William Croghan, assignee, enters 1000 
acres of land, part of a military warrant, No. 202 3, beginning at a 
fork of May field creek, about two miles by water above Fort Jefler- 
son, where a branch, occasioned by the high waters from the Missis- 
sippl, runs out of said creek, and at high water empties into the river 
at the upper end of the iron-banks ; from said beginning 500 poles, 
when reduced to a straight line; and then off from the branch to- 
wards the Mississippi, on a line parallel to Mayfield creek, until a 
line from the extremity of said line, parallel with the first line, will 
strike Mayfield creek, to include the quantity.” The defendants 
then offered in evidence a patent from the state of Kentucky to Hugh 
Nelson, for 103 acres of land, bearing date the 17th of December, 
1830 ; ‘and proved by the surveyor, that the beginning of the entry 
was at A, on the plat, and that the end of the first line was at B, 
and if a line were run from B towards the Mississippi river, in a di- 
rection parallel with the general course of Mayfield creek, for 
twelve miles above the fork at A, it would be the red line extending 
from the letter B to the Mississippi river at F. It was also proved, 
if a line were run from the corner at B parallel with Mayfield creek, 
below the fork, to the letter D, at the mouth of the creek, it would 
run from B to E, and leave out the land claimed by the defendants. 
The surveyor also proved, that the various lines on the plat were 
correctly laid down from aciual survey. 

“<The counsel for the defendants then prayed the court to instruct 
the jury, if they believe, froin the evidence, that the course of May- 
field creek from A to D is correctly laid down, then a line from B 
towards the Mississippi river should be run parallel to that line, to 
conform to the entry; and if, in running that parallel line, they shall 
believe, from the evidence, that the improvement of the defendants 
is left out, they ought to find for the defendants. But the court 
were divided in opinion on the point, whether the second line called 
for in the entry should run from B to E, or, whether the line from B 
to C should be taken and recognised as the true and proper line, it 
being the line on which the patent was founded. One of the judges 
being of the opinion, that for all the land south and west of a line from 
B to E the patent was void; and the other judge being of a contrary 
opinion. ‘They were also divided in opinion, for the foregoing reasons, 
whether the foregoing instructions ought to be given or refused.” 

By a statute of Kentucky, passed the 26th of December, 1820, it 
is required, that all surveys thereafier to be made on entries west of 
Tennessee river should be run according to the calls of the entry. 
And ‘to enable the register to ascertain whether the survey is made 
according to entry, a copy of the entry shall be returned to the re- 
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gister’s office, with the plat al certificate of survey ; and any pa- 
tent issuing on a survey made contrary to the loc ation shall be void 
to all intents and purposes, so far as the same may be different and 
variant from the location.” ‘The survey in this case was made on 
the 5th day of November, 1825; and the patent under which the 
defendants claim, dated the 17th day of December, 1830, was grant- 
ed for land sold by the state subsequent to the date of the patent 
under which the plaintiffs claim title, and which covers part of the 
Jand claimed by the defendants. ‘This brings in question the legality 
of the survey, and the consiruction of the entry on which it was 
made, and leads to an examination of the points certified for our 
determinati ion. 

But before we enter on that duty it will be proper to consider 
the circumstances in which the locator was placed when he made the 
eniry. It was proved in the Circuit Court, that along this branch 
there was a very dense cane-brake, and the greater part of the land 
covered by the patent is still a dense cane-brake. It was also proved, 
that a line run parallel with the general course of Mayfield cre ek, 
for twelye miles above the fork, and crossing the branch, at the ter- 
mination of the 500 poles, from A to B, on the plat, would strike 
the Mississippi river at F, on the plat, a considerable distance below 
the corner called for in the patent at the letter C. And it appears 
by the plat that the creek continues to run nearly the same course 
for 300 or 400 yards below the fork, and then runs north of north- 
west for about 300 poles. Now we have a right to infer, from the 
facis proved, that all the land included in Croghan’s patent, and all 
the river bottom above Mayfield creek, at the date of the entry, was 
a dense cane-brake ; because, if an object, permanent in its nature, 
is proved to exist at the time of the trial, it is fair to infer that it 
existed at the time the entry was made. Crochet v. Greenup, 
4 Bibb, R. 158. The history and topography of the great valley of 
the Mississippi proves satisfactorily, that where there is a cane-brake 
now there was one sixty years ago ; and this fairly induces the belief 
that the cane upon the rich and alluvion lands is coeval with the 
oldest-trees of the forest. As the locator had the means of ascer- 
taining the course of Mayfield creek above the fork, where it ran 
across the high lands, and where there was no cane, it is reasonable 
to suppose, from the calls of the entry, that he believed that Mayfield 
creek, below the fork, ran nearly at right angles to the branch in its 
general course to the river. And he had a right, from the cireum- 
stances, also to believe, that the distance from the fork of the creek 
to the river was about two miles, when in fact it was less than one 
mile. 

It is obvious from these circumstances, and the calls of the entry, 
that the locator believed the survey to be made upon it would ap- 
proach as near to a_paralle ‘logram as the irregularity of the two 
natural boundaries would permit. We are led. to the conclusion, 
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there fore, that these wililien were all occasioned by the impractica- 
bility of ascertainmg the relative positions of the objects valled for, 
and the courses and distances of the lines necessary to include the 
quantity of land specified in the entry. But mistakes of this cha- 
racter have been corrected, as far as practicable, by the courts of 
Kentucky, in giving construction to entries, and particularly in two 
recent cases like this beiween military claims and purchases from 
the state. Rays v. Woods, and Daniel, &e. v. Allison, 2 B. Mon- 
roe’s Rep. 224. Keeping these mistakes in view, we will proceed 
10 give construction to the entry. The call*to ren from the te rmi- 
nation of the base line at B, 500 pole s from the fork of the creek at 
A, and off from the branch towards the Mississippi on a line parallel 
to Mayfield creek, until a line from the extremiiy of said line, par- 
allel with the first line, will strike Mayfield creek, to include the 
quantity, presupposes that a line from the termination of the base 
fme on the branch, parallel with Mayfi ‘Id creek, to include the 
quantity, would terminate before it reached the river, otherwise the 
locator would have called to run to the river. But it was found, 
when they made the survey, that the whole area, bounded by the 
branch, frem the termination of the 500 poles, Mayfield creek to its 
mouth, and the Mississippi river, down to the letter E, the point 
where a line running from the termination of the base line, parallel 
to Maytield ereek, strikes the river, would include but S87 acres, and 
when 1 pon ed to straight lines, would present a rhomboidal figure, 
with two extremely acute, and two extremely obtuse angles, instead 
of eet foure which must have been in the mind of the locator when 
he made ihe entry. We might, therefore, upon the authority of the 
cases referred to in 2 B. Monroe’s Rep., sustain the survey on the 
“round of the mistakes of the locator, evidently made under the 
influence of causes well calculated to mislead him. But there are 
other reasons and other authorities upon which this entry and survey 
may ke sustained. It is a well setiled rule of consiruction, that 
there are calls in an entry repugnant to each other, those 
‘h are inconsistent with the main intention of the locator, man- 
Htested by the words of the entry, shall be rejected to give effect to 
the entry. For example, distance shall pr evail over course, where 
it wppears by other calls in the entry the course has been mistaken. 
Smith v. Harrow and others, 1 Bibb, 104. A call to include a 
natural object will eee over a mistaken distance ealled for to 
reach the object. Preeble v. Vanho zer, 2 Bibb, 118; McIver v. 
Walker and ‘anothe ry, 9 Cranch esting the entry by these 
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rules, has it been properly SUPV Cy 


é 
eyed? 
Hiree of the lines are natural and permanent boundaries, except 
ie line on the river, which may be extended in lengih; the fourth 
is artificial and movable. It has been already shown that a line 
from the termination of the line on the branch, at B, to the river at 
IX, and thence up the river to the mouth of Maytield creek, will not 
Vor. HL.—25 R 
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include the quantity of lend called for in . the entry. If it is practi- 
cable, by a reasonable construction of the entry, to give the whole 
quantity of land called for, it is the duty of the court to give such 
construction. . ‘The mistakes referred to have defeated the intentions 
of the locator, no doubt, as to the figure of the survey; but, like 
all prudent locators, he provided, as far as he could, against the 
influence of such mist akes, by requ iring that the two last lines of the 
survey should be so run as to include the quantity of land called 
for in the entry. ‘To these two lines he gave course, but gave no 
specific distance to either, that they mig ht be run long enough to 
include the quantity. The first of these lines was to run from the 
termination of the base line at B, “ off from the branch towards the 
Mississippi, on a line parallel to Maylield creek,” but no specific 
distance is given, nor is any natural object called for as the termi- 
nation of this line. Its termination was to be governed, therefore, 
by the relative positions of the objects previously called for, and the 
actual distance of the line, on the branch, from the river, and by 
the necessary course and distance that the first and second of these 
two lines should run to include the quantity 5 and therefore he con- 
tinues the call by saying, ‘ until a line parallel to the first (the base 
line) will strike Mayfield reek, to i include the quantity.”” The word 
“until,” in grammatical construction, modifies and qualifies the words 
used to give course and distance, ‘and, in legal construction, the 
call for course must yield to the call re quantity, the latter being 
the most important call in the entry. 

The great and leading object of every entry is to obtain the 
quantity “of land specified in it; every other call, therefore, must be 
regarded as intended to effect this principal object, and as subordi- 
nate thereto. ‘The call, to run a line parallel with the first, or base 
line, is, therefore, re pucnant to the call to include the quantity, 
and must be reje cted. Because, if this line had been run pi arallel 
with the base line, the quantity of land would not have been 
included. And for the same reason the words ‘on a line parallel 
to Mayfield creek” must be rejected, they being, also, repugnant to 
the call to include the quantity. ‘The survey has, therefore, in our 
opinion, been made in conformity with the entry, by running from 
the mouth of Mayfield creek, down the river, to the corner at C, 
that being the distance required to include the quantity; and the 
line from. B, another corner, has been properly run to C, that being 
the course and distance necessary to close the survey and to include 
the quantity of land called for in the entry. It is the opinion of 
this court, therefore, that the Circuit Court ought to have refused 
the instruction prayed for by the defendant’s counsel. 

It is ordered, that it be certified to the Circuit Court, that the 
line from B to C “should be taken and recognised as the true and 
proper line,” and that the instructions pray ed by the defendant’s 
counsel ought to be refused. 
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Mr. Justice McLE AN. 

“Croghan, assignee, enters 1000 acres of land, part of a military 
warrant, No. 2023, beginning at a fork of Mayfield creek, about 
two miles by water above Fort Jeflerson, where a branch occasioned 
by the high waters from the Mississippi runs out of said creek, 
and at high water empties into the river, at the upper end of the 
iron-banks ; from said beginning, 500 poles when reduced to a 
straight line, and then off from the branch towards the Mississippi, 
on a line parallel to Mayfield creek, until a line from the extremity 
of said line, parallel with the first line, will strike Mayfield creek to 
include the quantity.” 

By a statute of Kentucky passed in 1820, all entries on military 
warrants west of the Tennessee river are required to be surveyed 
agreeably to their calls; and any survey and patent which shall 
cover more land than the entry calls for, is declared to be void as 
io such surplus. ‘There can be no objection to the validity of this 
law, as it impairs no right. 

Under this statute, the court were requested to give a construction 
to the entry in question, ‘The prayer was, that the court should 
instruct the jury, ‘if they believe from the evidence that the course 
of Mayfie Id creek, from A to D, (the letter A being at the fork of 
the creek, the beginning of the entry, and the  Jetter D at the mouth 
of the ereck,) is correcily laid down, then the line from B (the ter- 
mination of the first line of 509 poles) towards the Mississippi, 
should run parallel to that, or (in other words) to Mayfield creek, to 
conform to the eniry.” 

The only dispute is as to the second line, which is “to run from 
the branch towards the Mississippi, on a dine parailel to Mayfield 
creek.’ And this was the oat rection praye sd for, and which was 
rejected by the court. Had the imstraction becn in the very 
words of the entry, there would not have been a closer conformity 
with it. 

The r pety line was called for by the entry “to run parallel to 
Mayfield creek.” Now one line to be parallel to another must be 
equidistant from it. And that was what the instruction asked. 








From the words of the cali in the entry, as to this line, the creck 

from the forks to the eon must have been in’ended, as the line 
¢ Pe 4 4 r 1- 

designated could only be parallel to that part of the creck. 


47 


The third line ealled for 7 i entry was to run from the termina- 
tion of the line parailel to Mayfield ere: ‘k, and “ pare del with the first 
line, so as to strike Mayfield creek to include the quantity.” As 
this line strikes the ereek at the mouth, and runs on the bank of the 


Mississippi, it cannot be varied to include in the survey the thou- 

sand acres called for ia the eniry. ‘There is a deficiency of one 
vias : : a 4 

hundred and acres, Which covers the land in controversy. And 


7 


the question is, whether the second Jine called for in the entry, to 
run parallel with Mayfield creek, can be disregarded, and extended 
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so as to ine ohadie' the lands of the detvaiiante and the quantity called 
for in the entry. 

In my opinion, this can no more be done than the beginning 
called for in the entry can be changed, or the first line of the survey. 
The third line up the Mississippi was, ‘by the entry, “to strike May- 
field creek so as to include the quantity.’ 

It is admitted that Mayfield creek, with its meanders, forms the 
closing line of the survey. I know of no principle in the land law 
of Kentucky which authorizes a court to disregard the specifie calls 
of an entry, so as to include the quantity designated. ‘The locator 
was, no doubt, deceived as to the ground covered by his entry. 
The line called to be run so as to include the thousand acres being 
bounded by the Mississip pi, could not be varied so as to answer the 

calls of the entry for quantity. This was the misfortune of the 
locator which is chargeable only on himself. It is clear that he 
cannot disregard the calls of the entry, on any other line, so as to 
include the quantity. 

The injustice of such a construction to the defendants, seems to 
me to be clear. Finding the claim of Croghan’s entry designating 
in plain terms its boundaries, and knowing that by the law he was 
limited to the calls of his entry, his survey not having been made, 
they purchased the adjacent residuum. And I have no doubt that, 
by the well established principles of the land law in Kentucky, their 
title is good; and, therefore, the instruction prayed for should be 
given. — 

In Rays v. Daniels et al., 2 B. Monr. 222, the court say in refer- 
ence to this district of country, where a patent has issued, the proof 
of a variance in the survey from the entry, so as to make the patent 
void, for the land not included in the entry, devolves on the ad- 
versary claimant. But they do not say, in that or in any other case, 
that where the locator is limited stric tly to the calls of his entry, by 
a subsequent entry, or, as in the prese nt case, by an CXPTESs Sti tute ' 
that the call for quanti ty controls ihe specific calls of the entry. 
There is no principle better settled in the land law, than that the 
calls ina survey and patent are not affected by quantity. If no 
private and paramount right be interfered with, wheiher the survey 
and patent contain more or less than the quantity called for, it 1s 
equally valid. An entry cannot call for a greater number of acres 
than is authorized by the warrant on which it is made; but, where 
the boundaries called for are specific, and the lecaior is limited 
strictly to the boundaries of his entry, in making his survey, he can 
no more disregard them than he can disregard the boundaries called 
for in his patent. 

Palpable mistakes in the entry, such as a cal] for east instead of 
west, which is apparent by other calls in the entry, may be correct- 
ed. But where there is no mistake or uncertainty in the calls, to 
vary them is to make a new entry. ‘This, I conceive, no court has 
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power to do. An entry, like every other instrument of writing, 
must be construed by the words used. And these words can never 
be extended, by construction, so as to infringe upon subsequent 
and bond file entries. 





Joun Tayror, Juntor, anp Witiiam Bracknurner ann Co., CLAIMANTS 
OF CLOTHS AND K&ERSEYMERES, PLAINTIFFS IN ERROR, U. THe Unitep 
Srares, DerENDANTS IN ERROR. 


It is the right of an officer of the customs to seize goods which are suspected 
to have been introduced into the country in violation of the revenue laws, not 
only in his own district, but also in any other district than his own. 

And it is wholly immaterial who makes the seizure, or whether it was irregu- 
larly made or not, or whether the cause assigned originally for the seizure be 
that for which the condemnation takes place, provided the adjudication is for 
a sulficient cause. 

Tn the trial of such a case the ofiicers of the customs who made the seizure are 
competent witnesses. 

A bill of lading, entry, and owner’s oath concerning other goods than those 
seized, may be admitted as a link in the chain of evidence to show a privity 
between the parties to commit a fraud upon the revenue. 

When a witness on the part of the United States stated, that his firm were im- 
porters of cloths, and was asked, upon a cross-examination, to state the extent 
of their importations, to which he answered, “formerly we imported large 
quantities of woollens; for three or four years past we have imported but a 
few packages annually,” it was a proper question on the part of the United 
States, “whether there was any thing in the state of the market which caused 
the alteration ?” 

t was also a proper question, whether other goods than those seized were lying 
in the custom-house at New York, under circumstances from which the jury 
might infer a connivance between parties inconsistent with fair dealing! 

An invoice of other goods entered at another port, but marked like those seized, 
was also properly admitted as sirengthening the evidence of the true owner- 
ship of packages with this mark. 

To rebut the proof of a general usage of an allowance of five per cent. for mea- 
surement, other invoices were properly introduced in which there was no 
such allowance. 

Where a witness was introduced to prove such usage, and had verified his own 
invoices, it was admissible to read a letter which had been addressed to the 
witness and was annexed to one of the invoices. 

Revenue-laws, for the prevention of fraud, for the suppression of a public 
wrong, or to effect a public good, are not, in a strict sense, penal acts, al- 
though they impose a penalty. But they ought to be so construed as most ef-s 
fectually to accomplish the intention of the legislature in passing them, in- 
stead of being construed with great strictness in favour of the defendant. 

Concealment and under-valuation of goods are good grounds, amongst others, 
for a decision of the court, that probable cause of prosecution existed. 

The Gsih section of the act of 1799 reaches cases where, by a false and fraudu- 
lent under-valuation, less than the amount of duties required by law has been 
paid as well as those where no duties at all have been paid. 

‘Tits case came up by writ of error from the Circuit Court of the 

United States for the eastern district of Pennsylvania, 

» ») 
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Taylor et al. r. United States. 
It was an information filed in the District Court of the United 
States for the eastern district of Pennsylvania against sundry cases 


and pieces of cloths and kerseymeres, seized on land, as forfeited. 


The Information Contain d thir cen COUNTS, 

The first and second were founded on the 50th section of the 
act of 1799, chap. 128. 

The third on the 68th section of same act. 

The fourth and fttih on the G6th section of same act. 

_ The sixth, se venth, 3 and eighth on the 4th section of the act of 

Sth May, li 830, chap. 147. 

“The ninth on ihe 14th section of the act of 14th July, 1832, 
chap. 224. 

The tenth on the same section as fourth and fifth. 

The eleventh and tweliih on the same section as sixth, seventh, 
and erhth. 

The thirteenth on the same section as ni ate 

Upon the first and seeond counts the jury found a verdict for the 


Claimants, and up 
’ 
; 


onthe remaining counts for the United Siates. The 
claimants were Join " ay lor, jun. ; and William Blackburne & Co. 

The claims filed were as follows :— 

— Taylor, re im., late of the city of New York, but now absent 
from the United St: es, by Edward fHlenry Bradbury, his attorney in 
fact, comes and claims the said goods, wares, and merchandise, in 
the said information and libel mentioned as his property ; (subject 
to the repayment of a certain advance or loan of sixty thousand 
dollars aud upwa ards, thereon made to him by Willtam Blackburne 
& Co. :) and the said Jol lin haga jun., ny his said attorney, alleges, 
that at the time of the seizure aforeseid he was, and yet is the true 
and lawful owner of the said goods [wares] and merchandise, sub- 
ject as uloresaid. Jone Tavtor, Jun., 
© October, poy 1839. Pr. pro E. . Brapsery. 


¢ T L 
Edward Henry Bradbury, being daly SWOIN, S2ys, the facts 

above set forth are just and ¢ cae, to the best of my knowledge and 

belief. Tam the duly authorized attorney in fact of the above 


named John Vaylor, pin. He was absent from the United Staies 
at the time the seizure of the abeve mentioned goods, wares, and 
merchandise was made, and has ever since rey and still ts 
absent from the Untied States. Ser 

Sworn, October Lith, 1839, before me. 

‘Pre. Cunistray, Alderman. 

“ William Blackburne & Co. claim the said goods, wares, and 
merchandise, in the said libel and tmformation imentioned, as ihe 
sole property of them, the satd William Blackburne & Co., { or the 
purpose of securin ai id paying an advance or loan thereon made 


ry 
by them to John ‘Laylor, jun., of sixty thousand dollars and up- 
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wards; for securing which said lo: in or advance the said goods 
[ wares J and merchandise were delivered to them, long before the 
said seizure, by the said John Taylor, jun., in whose possession they 
were as his property, and remained in their possession as aforesaid 
at the time of said seizure, without any notice or knowledge on 
their part that there was any allegation whatever, that the same had 
not been duly imported, and the duties paid or secured; or, that 
the same were on any account liable to seizure, and under the full 
and entire belief, on their part, that the said goods [wares] and 
merchandise had been duly imported and entered, and the duties 

thereon paid or secured according to law. 

‘October 10th, 1839 “Wao. Buacxsurne & Co. 








* Francis Blackburne, being duly sworn, says, I am a member of 
the firm of William Blackburne & Co., mentioned in the foregoing 
claim. ‘The facts stated in the foregoing claiin are just and true, to 
the best of my knowledge and belief. The said firm of William 
Blackburne & Co., at and before the time of the seizure of the 
goods and merchandise mentioned in the said information and libel, 
was composed of William Blackburne, Francis Blackburne, Christo- 
pher John Blackburne, and Charles Ff. Shaw; since that time the 
said Charles F. Shaw has retired from said firm and is no longer a 
member thereof. 


‘¢ Sworn, October 11th, 1839, before me. 
‘¢Prr, Curistran, Alderman. 


“EFrs. BLACKBURNE. 


*¢ And now, , comes John Taylor, jun., and, by 
leave of the court first had, withdraws so much only of his claim 
heretofore filed in this case as relates to forty-three pieces of cloths, 
part of the goods above — and on behalf of James Buck- 
ley, claims twenty-nine pieces of cloth, part of said forty-three 
pieces, as the property of the said James Buckley, and on behalf of 
John W. Bradbury, claims fourteen pieces of cloths, the residue of 
the said forty-three pieces, as the property of the said John W. 
Bradbury ; and the said John Taylor, j jun., says, that the said Buck- 
ley and Bradbury are respectively the true, sole, and lawful owners 
of the respective parcels of cloth herein above claimed for them re- 
spectively, and, so being the owners, respectively consigned the said 
several parcels to the said John Taylor, jun., who, as their consignee 
and factor, at the time of the seizure aforesaid, held, and is still en- 
titled to hold the same, subject to the repayment of the advances 
made thereon by W illiam Blackburne & Co. ., In Whose actual pos- 
session they then were. And the said John Taylor, jun., further 
says, that the s said Buckley and Bradbury are both resident in Eng- 
land, and were, at and before the time of said seizure, and now 


are, absent from the United States. a 
- >] ° 
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* John Taylor, jun., being duly sworn, says, that the facts above 
set forth are true to the best of his belief. 
*¢ Joun Taytor, Jun. 
* Sworn and subscribed before me, February 12th, 1840. 
“ Wirniam Mitnor, Alderman.” 
In March, 1840, the case came on for trial. Some of the points 
of law which were raised are thus stated in the record: And the 
counsel of the said plaintifis, to support and prove the issue on their 
part, called as witnesses John J. Logue, George Gideon, and Wil- 
liam Cairns, who, being respectively sworn on their voir dire, testi- 
fied that they went to Blackburne’s store, and there assis‘ed in making 
the seizure of the eoods mentioned in the said information ; the si aid 
Logue and Gideon stating thet they were, at the time of making said 
seizure, inspectors of the customs in the district of Philadelphia, and 
the said Cairns stating that he was, at the time of making seid 
seizure, an inspector of the cusioms in the port of New Yor 
Whereupon, the said defendants objected to the admission of said 
Logue, Gideon, and Cairns, sever ally » a8 Witnesses for the plaintiiis, 
they being interested in the event of the case. But the judge overs 
ruled the said objections and admitted the said witnesses, to which 
admission the defendents then and there excepted ; and the said 
Logue, Gideon, and Cairns were thereupon sever: ally sworn and ex- 
amined on behalf of the plaintiffs, and proved the facts attending 


ics 


ie 
4 
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the seizure cf the goods, and that certain original marks on pack- 
ages containing the said goods had been erased, and among them 
the mark [B]F, which was originally upon one of said packages. 

In the course of the examination of the said witnesses, the follow- 
ing papers were produced and given In evidence, being the affidavit, 
warrant, and authority under which the seizure ef the said goods 
was made, viz.: A list of the goods seized, affidavit of William 
Cairns, warrant of Alderman caer authorny from George Wolf, 
esq. collector of the port of Philade!phia. It was also proved that 
the greater part of said goods were seized in an apartment in the 
second story of the house No. 26 Church alley, adjoining the house 
No. 24 Church alley, which aperime nt was occupied by the house 
No. 24 Church alley, into which a doorway had been cut, the com- 
munication between said apartment and the remainder of the house 
No. 26 Church alley being closed. 

The counsel of the United States, further to prove the issue on 
their part, offered in evidence the bill of lading, entry, end owner’s 
pr rc ‘ken on the 16th of July, 1839, in the month preceding the 

cizure of the goods in question, of nineteen cases of goods, (not 
part of the goods seized,) marked [B]F 1@19. ‘To all which the 
said defendants objected ; but the judge overruled the objection, and 
admitted the same in evidence. Whereupon the said papers were 
read in — 

[The counsel of the United States, further to prove the issue on 
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their parts, offered evidence to prove tha ut W a Blackburne 
& Co. had, in January, 1839, imported certain invoices (no part of 
the goods seized) into Philadelphia, and had entered them at the 
custom-honse there; that the goods so imported had been appraised 
above the invoice prices; that the importers had acquiesced in such 
appraisement ; and that Francis Blackburne thereu ipon stated that 
he had passed 149 cases at New York at similar prices, and would 
cease Importing goods here; the counsel statiug that this was to be 
tollowed by evidence to show that he never did import into New 
York in his own name. All which evidence was objected to by the 
defendants, but was admitted by the court, to which the defendants 
then and there excepted ; and the said evidence was thereupon 
given. And the plaintits further proved the adinission of the de- 
tendant ‘Taylor, that the said mark [B]! was the mark of said de- 
fendant Francis Blackburne, and that satd ‘Taylor, as the agent of 
said Blackburne, had paid freight at New York for packages of 
goods imported there with that mark; and further proved that no 
importations had been made at that port in the name of said Francis 
Blackburne, or of said William Blackburne & Co., previously to 
the summer of 1839, but that large importations had been made 
there in the name of the claimant, John ‘Taylor, jr. It was proved 
thai the goods seized had been imported into New York, and en- 
tered and passed there, and the duties thereupon paid, but it was no 
part of the evidence or ease of the United States, that there had 
been any fraud or connivance on the part of the offic ers of the cus- 
tom-house of New York with the importers of said goods. 
Abraham I. Lewis was examined as a witness on behalf of the 
ited States; and having stated that his firm were importers of 
pre and kerseymeres, and that he had thereby a knowledge of 
their quality and value, he was asked, on cross-examination, to state 
the extent of the importations of his firm; and in reply, said: 
‘Formerly, we linported large quantities of woollens; for three, 
four, or five years past, we have unported but a few packages an- 
nually.”? Whereupon the counsel of the United States, on re-ex- 
amination, proposed the following question, viz.: “ Was there any 
thing in the state of the market which caused the alteration which 
you have mentione di in the amount imported by you within four or 
five years last past ?”? ‘To which question the defendants objected. 
But the judge allowed the question to be put, saying, the question 
may have a bearing on the case, &c. 3 that it was but following out 
the question on the cross-examination. ‘To which decision the 
defendants then and there excepted. Whereupon the said question 
was put to the witn ~ = answered by ene 
The counsel of the United States further offered to prove, by the 
oath of David cade, “that certain goods poise’ [B]F, which 
had been imported into Ne ‘ww York in the ship Eutaw, being the 
same on which defendant Francis Blackburne was alleged to have 
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paid the freight as aforesaid, were prey in the custoss-house at New 
York. ‘To which the de fendants objected. But the judge over- 
ruled the objection, and admitted the evidence ; to which decision 
the defendants then and there excepted. Whereupon the said evi- 
dence Was given. 

The counsel of the United States further offered in evidence an 
invoice of merinoes (not part of the goods mentioned in the in- 
formation) bought of Abel Shaw, entered in Philadelphia by Wm. 
Blackburne & Co., by ship Franklin, on the 19th August, 1839, 
marked [B]F, 35 a 53; oflered as strengthening the evidence of the 
ownership of packages with this mark. ‘To which the defendants 
objected. But the judge admitted the evidence ; to which decision 
the defendants then and there excepted. Whereupon the said in- 
voice was read in evidence. 

And the counsel of the United States, in rebuiter, offered in evi- 
dence invoices of Blackburne, Taylor, and Okie & Robinson, to 
show the absence of any such “custom as to the allowance of five 
p. ¢. for measurement, as had been testified to by the witnesses 
on the part of the defendants. Which evidence was objected to by 
the defendants. But the objection was overruled by the court, and 
the said evidence was admiited; to which decision the defendants 
then and there excepted. Whereupon said invoices were read. 

The defendants produced and examined Jcln Robinson, of the 
firm of Okie & Robinson, and Robert Walker, to prove an alleged 
usage of trade, in England, to make a discount or allowance of 
five per cent. for measure on cloths and cassimeres; said Robert 
Walker being cross-examined, several invoices of his own importa- 
tions into the port of New York were shown to and verified by him: 
and the said invoices were placed by plaintiffs’ counsel in the hands 
of the counsel of the defendants, and one of said invoices was read 
by the counsel of the United States to the jury. The counsel of 
the United States, pending this cross-examination, offered to read 
to the jury a letter from one Waite to the witness, which accompa- 
nied and was annexed to one of the said invoices, and left there- 
with in the New York custom-house, on which the goods had been 
entered, and referring to the said invoice. The reading of which 
letter in evidence was objected to by defendants. But the court 
admitted the same to be read to the jury; to which decision the 
defendants’ counsel excepted. Whereupon the said letter was read 
in evidence. 

And the counsel of the United States further offered in evidence 
the several invoices which had been shown to defendants’ witness, 
Robert Walker, during his cross-examination, and had been verified 
by him, of goods consigned to and imported by said Robert Walker 
into New York ; the said invoices having been shown to the counsel 
for the claimants, and one of them read to the court and jury, with- 
out objection on the part of the claimant to any of them; which 
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being objected to by Silents ints, the judge said that he considered 
them to be already in evidence, inasmuch as one had been read to 
the jury, and the others shown to the witness Walker, verified by 
him, and shown to the counsel! of the defendants, and all were 
offered for the same purpose, and that the papers should be con- 
sidered in evidence. ‘io which decision the defendants then and 
there excepted. Whereupon the said invoices were read to the 
jury. 

And the judge charged the jury. 

And thereupon the defendants counsel excepted to the said 
charge generally, and to every part thereof; and in addition to 
said ‘general exception, and without prejudice thereto, specified the 
following exceptions, to wit: 

That the judge, in his said charge, instructed the jury— 

1. That the whole proceeding in the seizure of the goods in 
question was, and substantially, in conformity with the act of Con- 
Gress. 

That the objections made to the proceedings are immaterial 
to the issue now trying. 

3. That the entry of the goods at New York, their appraisement 
at the custom-house there, the pay ayment of the duties according to 
that appraisement, and the deliver y of the goods thereupon to Y the 
importers, Were not conclusive omit the United States in this 
case. 

4, That the revenue acts mentioned in this information are not 
strictly penal laws. 

5. ‘That the duties on the goods were not paid within the meaning 
of the 68th section of the act of 1799, (although they had been 
passed at the custom-house of New York, and the duties there 
assessed upon them had been paid, according to the value and 
prices in the invoice,) if the jury should be of opinion that they 
were not invoiced at their fair and true cost and value. 

6. That the provision of the 66th section of the act of 1799, 
me! ‘ «din the charge, was not repealed. 

That under the act of 1830, when a package or invoice has 
me made up with intention to defraud, the package or invoice 
(that is, the goods contained in the invoice) are forfeited. 

8. That the probable cause mentioned in the 7ih section of the 
act of 1799, is not a cause existing and known to the persons by 
whom the seizure was made, antecedent to the seizure, and which 
was the warrant and ground of the proceedings. ‘The probable 
cause intended by the act has no reference to the seizure, but to 
the trial. ‘There must be probable cause for the prosecution, not 
for the seizure, and the court is to judge of it by what appears to 
the court—by what comes to the knowledge of the court on the 
trial of the prosecution. 

9, That the United States have shown probable cause for the 














204 8U PREME COURT 





Taylor ‘et aL @ U nited States. 





prosec ution, and that the onus pr robandi was thrown upon the claim- 
ae 

That it was not necessary to affirm or deny the doctrine that 
Po can be but one official appraisement of the goods, and that 
that must be made in the custom-house at which the goods were 
entered. 

That the first step in the inquiry whether the goods are 
invoiced at their actual cost, is to asceriain what was their actual 
cost; and how has this been done on the part of the United States? 
By certain appraisements made, in the first place, by official appraisers 
of the cus tom-house of this city; and further, by private appraisers, 
= cted for that purpose, If the opinions of Messrs. Stewart and 

Simpson (the official appraisers at the port of Philadelphia) have not 
the authoriiy of an official appraisement or act, they have, neverthe- 
less, the weight of the judgment of men accustomed to other goods 
of this description, and who, from the appointment, as well as their 
experience, may be presumed to have competent knowledge and 
skill in ascertaining their value. In this light the jury may consider 
their evidence, and give credit to it accordingly. 

And thereupon, the counsel for the said claimants did then and 
there except to the aforesaid charge and opinions of the said court; 
and inasmuch as the said charge and opinions, so excepted to, do 
not appear upon the record, uie said counsel for the said ¢ loimants 
did then and there tender this bill of exceptions to the opinion of 
the said court, and requested the seal of the said judge aforesaid 
should be put to the same, according to the form of the statute in 
such case made and provided. 

And thereupon, the aforesaid judge, at the request of the said 
counsel for the claimants, did put his seal to this bill of exceptions, 
pursuant to the aforesaid statute in such case made and provided. 

Jos. Hopkinson. [. s.] 


Meredith and Crittenden, for the plaintiffs in error. 
Cadwallader and Ni Ison, attorney-general, for the United States. 


The Reporter was unavoidably absent, and therefore cannot report 
the arguments of the respective counsel. 


Mr. Justice STORY delivered the opinion of the court. 
This is a writ of error to the judgme nt of the Cireuit Court of the 
eastern district of Pennsylvania, aflirming the judgment of the Dis- 
trict Court founded upon an in formation in rem against certain Cases 
of cloths and cassimeres seized on jand in the said district. ‘The 
cause was tried by a jury, who returned a verdict for the United 
States, upon which the judgment was rendered. 
‘The information contained thirteen counts. The first and seeond 
counts were { — ‘dl on the 50th section of the Duty-Collecition Act 
of 1799, chap. 128; the third count was founded on the 63th sec- 
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tion of the same act; the fourth, fifth, and tenth counts were found- 
ed on the 66th section of the same act; the sixth, seventh, eighth, 
eleventh, and twellth counts were founded on the 4th section of the 
act of the 25th of May, 1830, chap. 147; and the ninth and thir- 
teenth counts were founded on the 14th section of the act of the 
14th of July, 1832, chap. 224. ‘The claimants put in a plea or 
answer denying the allegations in the information, upon which an 
issue was tendered and joined, and tried by the jury. 

At the trial, certain exceptions were taken to the matters ruled, 
and to the charge given by the learned judge who presided at the 
trial, the form and frame of which exceptions, as propounded by the 
counsel, we do not propose to examine; and the questions submit- 
ted to us arise from the matters of law thus ruled and contained in 
his charge. With the comments of the learned judge upon the 
evidence, except so far as they involved matters of law, we have 
nothing to do, as they were submitted solely for the consideration 
of the jury in weighing the evidence, of which they were the proper 
and final judges. 

In the course of the argument in this court, an objection was 
insisted on, that the seizure itself upon which the information is 
founded, was irregularly and improperly made, it having been made 
by the collector of the customs of the port of Philadelphia, when it 
should have been made by the collector of the customs of the port 
of New York. And some reliance in support of this objection seems 
to have been placed upon the supposed intention of the GSth section 
of the Duty-Collection Act of 1799, chap. 128. But if any reliance 
could be placed thereon, (as we think it could not,) it would be 
completely removed by the 70th section of the same act, which 
makes it the duty of the several officers of the customs to make 
seizure of all vessels and goods liable to seizure by virtue of that act 
or any other act respeciing the revenue, as well without as within 
their respective districts. So that it is plain from this provision that 
a seizure made by any officer of the customs of any district would 
be good, although made within any other district. “And the whole 
structure of the act shows that any officer of the customs had a per- 
fect right to seize goods found ia his own district, and indeed that 
it was his appropriate duty. 

But the objection itself has no just foundation in law. At the 
common law any person may, at his peril, seize for a forfeiture to 
the government, and, if the government adopts his seizure, and 
institutes proc eedings to enforce the forfeiture, and the prope ity is 
condemned, he will be completely justified. So that it is wholly 
immaterial in such a case who makes the seizure, or whether it is 
irregularly made or not, or whether the cause assigned originally 
for the seizure be that for which the condemnation takes place, pro- 
vided the adjudication is for a sufficient cause. This doctrine was 
fully recognised by this court in Hoyt v. Gelston, 3 Wheat. 247, 
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310, and in Wood v. U ev -d States, 16 Peters, 342, 358, 359. ‘And 
from these decisions we feel not the slightest inc lination to depart 

Indeed, if the objection could under any circumstances be main- 
tainable, it was matter that should have been propounded as preli- 
minary matter in the nature of a plea in abatement of the information, 
and could constitute no point before the jury upon pleadings ad- 
dressed to the merits of the case, and involving the direct question 
of forfeiture or not. 

In the course of the trial several objections to the competency of 
certain witnesses, and to the admissibility of certain evidence, offered 
on behalf of the United States, were taken by the claimants. In 
the first place an objection was taken to the competency of Jehn J. 
Logue, George Gideon, and William Cairns, called to support the 
issue on behalf of the United States, they being othcers of the cus- 
toms and the persons who made the seizure of the goods in contro- 
versy. By the 71st section of the Duty-Collection Act of 1799, chap. 
128, the onus proban wii to establish the innocence of the property 
is thrown upon the claiment in all cases where probe thle cause Is 
shown for the seizure and prosecution. And by the 89th section 
of the same act it is provided, that when in any prosecution on ac- 
count of a seizure judgment shall be given for the claimant, if it shall 
appear to the court before whom such prosecution shall be tried, that 
there was a reasonable cause of seizure, the court shall cause a certi- 
fieate and entry to be made thereof; and in such case the person 
making the seizure, or the prosecutor, shall not be liable to any action, 
suit, or judement, on account of such seizure and prosecution. The 
argument, therefore, on behalf of the claimant ts, that these witnesses 
are incompetent, they being interested in the event of the suit, and 
being liable to an action at the suit of the claimants, if reasonable 
cause for the seizure was not established, and that their ieatoneny in 
effect would conduce to establish such reasonable cause 

Several answers may be given to this cbjection, In the first place 
it is not true, that the mere liability of a party to an action ia one 
event of a suit wil! constitute of itself an absolute or universal objection 


tohiscompetency. ‘There are many excepiicns to the rule on this sub- 
ject, founde dl vn necessity, or public policy, or the remoteness, 
the uncert unty, r the contingent nature of the Ha ality. The pre- 
sent case falls directly within these exceptions, ‘The iegpaneie were 
acting as the azents of the government ia mukine the search and 
seiziire ; they si could vive testimony as to the fi altending 





such search and s suet , and were, > therefore, wiinesses from neces- 
sity; and their acts being adop' ed or authorized by the e government, 
public policy y requires that the government should have the means 
of enforcing its own nights throuch the ning a of their testi- 
mony. ‘Their competency for such purposes falls directly wihin the 
reasoning of the Court of Kine’s Bench in the case of ‘The king v. 
Williams, 9 Barn. & Cres. 549, and the case of United Siates v. 
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Murphy, 16 Peters, 203, where the subject was considered very 
much at large. 

In the next place, the witnesses were not objectionable in point 
of competency on account of any interest in the event of the cause. 
Their interest, if any they had, as informers or otherwise, in the for- 
feiture, was completely removed by the provision of the 91st section 
of the Duty- Collection Act of 1799, chap. 128, which, when they are 
used as witnesses, takes away from them the share of the forfeiture 
to which they would otherwise be entitled. In the event of the suit, 
therefore, the ‘y had no interest, for the suit was solely to enforce the 
fo rfeiture. The question, whether there was probable or reasonable 
cause for the seizure, constituted no part of the issue to be tried by 
the jury. So far as it respected throwing the onus probandt wpon 
the claimants, it was a matter solely for the consideration of the court 
in the progress of the trial, and collateral to the main inquiry, al- 
thouch of great importance in regulating the nature and extent and 
sufficiency of the evidence. And so far as respected the certifi- 

cate and entry of reasonable cause to protect the se izors from future 
liability for the seizure, it was no part of the issue, and, indeed, was 
an act to be done by the court before whom the prosecution was 
tried, only in case judgment upon the verdict should pass for the 
claimants; and it, therefore, was plainly an act to be done and in- 
quiry to be had posterior to the trial. 

In the next place, the objection taken was to the competency of 
the witnesses, as such, for any purposes in the cause. ‘They were 
not called by the goverment as witnesses to give evidence of mat- 
ters showing reasonable or probab ‘le cause for the seizure, but as 
witnesses generally ‘to support the issue on the part” of the govern- 
ment. If competent for any pu irpose upon the trial, they could not 
be rejected gener uly 5 ; and that thi y were compete nt to prove “ the 
facts attending the s« clzure of the goods, and that certain original 
marks on packages con taining the si aid goods had been erased, “and 
among them the mark [B]it, which was ori; ginally upon one of the 
said packages,” cannot, in our judgment, admit of any just doubt. 
It could make no difference as to their admissibility for these pure 
poses, that collaterally these facts might bear upon the question of 
probable or re asonable cause or not. 

In the next place, there was another and independent ground 
upon which their competency is clear. It is, that they were acting 
under a search-warrant in making the se arch and seizure, which 
would undoubtedly, under the 68th section of the same act, bea 
complete protection to them against all liability to any suit there- 
for, unless indeed in a case where the witnesses acted from malice, 
and also without probable cause ; and the absence of either would 
exonerate them from all liability. So that in this view their liability 
was remote, contingent, and unceriain. 
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Upon all these grounds we are of opmion, that the witnesses were 
clearly admissible. 

Another objection was to the admissibility of a bill of lading, en- 
try, and owner’s oath, taken on the 16th of duly, 1839, in the attr 
preceding the seizure of the goods In question, of nineteen cases of 
goods (not part of the goods seized) marke d [Bik, la 19. Al- 
though this evidence was objected to, and it was admitted, yet it 
does not appear upon the recverd, that any exception was taken to 
the ruling. But, without dwe ing upon this, which was perhaps an 
accidental omission, it is proper to say, that this evidence was not 
offered as a single, isolated document, (for in that view it might be 
deemed at most as irrelevant and inconsequential for any purpose, ) 
but it was offered in connection with other documents and evidence 
to establish a privity between ‘Taylor and Blackburne & Co. in other 
importations of a kindred characier, and under a sche ine of medi- 
tated fraud upon the revenue of the United States, of which these 
documents were a link in the chain. For this purpose they might 
be important and necessary A bear> although the whole evidence is 
not set bagee: in the record, yet it is apparent, from what is there 
found in reference to the n aap objection, that the evidence had an 
intim: Poy connection and bearing upon that which ts the re stated, 

The objection here alluded to is in the re« vor stated in the follow- 
ing words: The counsel of the United Siates’”—[see the p aragraph 
in the statement of the Reporter which is Secluded within brackets] 
Now, we think the exc piion io this evidence Was properly over- 
ruled, and the evidence admissible to establish the connection be- 
tween Taylor and Blackburne in other importations as well as in the 
importation of the goods now in controversy, and also to displace 
any presumption that the acts of the one weie not properly to be 
deemed attributable to any connivance with the other, or that they 
were not jointly interested in the seme scheme of importations, and 
mutually cognisant of the designs of each other. What effect this 
evidence ought to have after its admission in the eause, taken in 
connection with the other evidence, wee a matter for the considera 
tion of the jury alone ; but of its admissibility for the purposes above 
stated we entertain no doubt. Iti Is, indeed, a seals omission in 
the record, that the other evidence in the ease is not therein fully 
stated, nor the points, to which it was adduced, suggested, so that 

2 are left to conjecture from Very imperfect materials what was the 
true extent and bearing of the various matters excepted to as im- 
proper evidence. 

Another oe ction is toa question put to Abraham J. hoe a 
witness on behalf of the Unned States, who, having his 


icTe- 


State d that 


firm were importers of cloths anc kersey meres, and that he hi d iJ 
by a know ledge of their quality, Was ask “loon e voss-examination, 
to state the extent of the importations ef his firm; and in reply he 


said, ‘Formerly we inported large quantities of woollens; 


for 
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three or four years past we have imported but a few packages amnu- 
ally.” Whereupon the counsel for the United States, on re-exami- 
nation, proposed the following question, viz.: ‘ Was there any thing 
in the state of the market, which caused the alteration which you 
have mentioned in the amount imported by you within four or five 
years last past??? to which question the claimants objected ; but the 
judge allowed the question to be put, saying it might have some 
bearing on the case, and that it was but following out the question 
put on the cross-examination. We think the decision of the court 
was perfectly correct, for the reason stated by the judge. The an- 
swer might show that the witness had ceased to import so largely, 
not from want of skill or capital, but for reasons which might con- 
nect themselves with the importations of the claimants. What the 
answer was we do not know; and certainly it could be no just 
ground of exception, that the answer was such as had no bearing 
either way upon the merits of the case, and a fortiori not, if favour 
able to the claimants. 

Another objection was to the admissibility of the evidence of Da- 
vid Gardner, who was offered to prove that certain goods, marked 
[BJ], which had been imported into New York, in the ship Eutaw, 
being the same on which Francis Blackburne was alleged to have 
paid the freight, were still in the custom-house at New York. We 
think that this evidence was properly admissible, for the same reasons 
as those which have been already stated. It was a part of the res 
gesta. If the other paris of the evidence were favourable to the 
waieeee ‘nee of the claimants in their various importations, then no con- 

‘lusion against them could fairly be drawn from this fact. But if, 
on the other hand, strong circumstances of suspicion of fraud at- 
tached to other importations, then the circumstance, so contrary to 
the usual course of mercantile transactions in cases of perishable ar- 
ticles, or articles liable to depreciation or decay, of their remaining 
long in the custom-house, might fairly be deemed to inflame those 
suspicions, especially if in the interval the government was on the 
alert to detect supposed frauds in other importations. 

Another objection was to the admission of the evidence of an in- 
voice of merinoes, (not part of the goods mentioned in the informa- 
tion,) entered in Philadelphia, by Blackburne & Co., and marked 
{B]i, 55 to 53, offered as strengthening the evidence of the own- 
ership of packages with this mark. In this view we can perceive 
no possible question as to the competency or propricty of the evi- 
dence. 

Another objection was to the admissibility in evidence of certain 
invoices of Blackburne, ‘Taylor, Okie & Robinson, to show the ab- 
sence of any such usage as to the allowance of five per cent. for 
measurement, as had been testified to by the witnesses on the part 
of the claimants. We see no just ground of exception to the ad- 


missibility of such evidence. ‘The usage set up was of a general 
Vor. Iff.—27 s 2 
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nature, wer all evidence which went to estab lish the want of such 
generality, by proof of the non-e xistence of such a deduction in in- 
voices of a similar nature—where, if it was general and well known, 
it ought to be found—was certainly adinissible to rebut the pre- 
sumptions derived from the adverse proof. ‘The same answer may 
be given, and indeed applics more forcibly, to the evidence given | 
by Robert W ~— a witness for the claimants, who, upon his cross- 
examination, verified several invoices of his own importations into 
the port of ew w York; and also a letier of one Waite, annexed to 
one of the invoices. ‘The introduction of this letter was objected to ; 
but it was an accompaniment of the invoice introduced without ob- 
jection, and it was offered not in chief, but as qualifying and repel- 
ling the evidence offered by the claimants as to the five per cent. 
usage—founded, among that of others, upon the very testimony of 
Walker. The other invoices verified by Walker were, for the same 
reason, in our judgment, equally adinissible. 

We have thus gone over the various objections taken to the com- 
petency and admissibility of the testimony in this case; some of 
which, considering all the circumstances of the case, can scarcely be 
treated otherwise than as being inter apices juris ; sad shall now pro- 
ceed to examine the exceptions taken to the charge of the court. 
Of many of these it is unnecessary to take any special notice, since 
they have been already disposed of in the case of Wood v. United 
States, 16 Peters, 342, or have incidentally fallen under notice in 
the preceding parts of this opinion. Upon the point that the reve- 
nue laws, on which the information was founded, were not, as the 
judge in the court below suggested, to be deemed penal laws in the 
sense in which that phrase is sometimes used, it may be proper to 
say a very few words. He treated the point as not of great import- 
ance in the case, as we think it was not, since it had no tendency 
to change the interpretation of the provisions of the revenue laws 
then under his consideration. In one sense, every law imposing a 
penalty or forfeiture may be deemed a penal law; in another sense, 
such laws are ofien deemed, and truly deserve to be called, reme- 
dial. ‘The judge was therefore strictly accurate, when he stated 
that ‘It must not be understood that every law which i imposes a pe- 
nalty is, therefore, legally speaking, a pe nal law, that is, a law which 
is to be construed with creat strictness in fav our of the defe ndant. 
Laws enacted for the prevention of fraud, for the suppression of a 
public wrong, or to effect a public good, are not, in the strict sense, 
penal acts, although they may inflict a penalty for violating them.” 
And he added, “Tt is in this light I view the revenue law s, and I 
would construe them so as most effectually to accomplish the inten- 
tion of the legislature in passing them.”? ‘The same distinction will 


be found recognised i in the elementary writers, as, for example, in 
Blackstone’s Commentaries, (1 Black. Comm. 88;) and Bacon’s 
Abridgment, (statute I. 7, 8;) and Comyns’ Digest, (Parliament R. 
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13, R. 19, R. 20;) and it is also abundantly supported by the au- 
thorities. 

The main exception however to ihe charge is as to the ruling of 
the judge that there was probable cause of seizure, and that, there- 
fore, the onus probandi to establish the innocence of the importation, 
and to repel the supposed forfciture, was upon the claimants. We 
entirely concur in the opinion of the judge, in his views of the evi- 
dence as applicable to this point. He, and not the jury, was to 
judge whether there was probable cause or not to throw the onus 
probandi on the claimants; for the 71st section of the act of 1799, 
chap. 128, expressly declares that ‘* the onus probandi shall lie on the 
claimant only where probable cause is shown for such prosecution, 
to be judged of by the court before whom such prosecution is to be 
had.” In our judement, the circumstances were abundantly suffi- 
cient to justify him, nay, to require him to throw the onus probandt 
on the claimants. ‘The extraordinary circumstances connected with 
the concealment of the goods, the prevarications and false statements 
of Blackburne, and the undervaluation of the goods, all required the 
most plenary proofs on the pait of the claimants, to deliver the pro- 
perty from the perils by which it was surrounded. ‘The original 
cost of the purchases could have been fully proved by the claimants, 
if the transactions were bona fide purchases; and they had the most 
ample means within their power to establish it. ‘Taylor and Black- 
burne were so completely mixed up in these transactions, as princi- 
pals and agents, or as joint principals, that the acts of the one might 
most justly be attributed to the other; and in fact they admit of no 
reasonable separation as to design or privity of co-operation. 

There is but one other exception remaining, which requires any 
special notice. It is whether the 6Sth section of the act of 1799, 
chap. 128, was intended to reach, or does reach cases where, by a 
false and frauaulent undervaluation, less than the amount of duties 
required by law has been paid, or whether it applies only to cases 
where no duties at all have been paid upon the goods. In our 
opinion, the section was designed to apply equally to both cases. 
In the sense of that section all goods are forfeited on which, by 
fraud, all the duties shall not have been paid, or secured to be paid, 
which are by law required to be paid or secured thereon. 

Upon the whole, the judgment of the Circuit Court is affirmed. 
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The stipulation contained in the 6th section of the act of Congress, passed on 
the 2d of March, 1819, for the admission of the state of Alabama into the 
union, viz.: “that all navigable waters within the said state shall for ever re- 
main public highways, free to the citizens of said state, and of the United 
States, without any tax, duty, impost, or toll therefor, imposed by said state,” 
conveys no more power over the navigable waters of Alabama, to the 
government of the United States, than it possesses over the navigable waters 
of other states under the provisions of the Constitution. 

And it leaves as much right in the state of Alabama over them as the original 
States possess over navigable waters within their respective limits. 

The shores of navigable waters, and the soils under them, were not granted by 
the Constitution to the United States, but were reserved to the states respec- 
tively; and the new states have the same rights, sovereignty, and jurisdiction 
over this subject as the original states. 

The United States never held any municipal sovereignty, jurisdiction, or right 
of soil in and to the territory of which Alabama, or any of the new states, 
were formed, except for temporary purposes, and to execute the trusts created 
by the acts of the Virginia and Georgia legislatures, and the deeds of cession 
executed by them to the United States, and the trust created by the treaty of 
the 30th April, 1803, with the French republic, ceding Louisiana. 

Upon the admission of Alabama into the union, the right of eminent domain, 
which had been temporarily held by the United States, passed to the state. 
Nothing remained in the United States but the public lands. 

The United States now hold the public lands in the new states by force of the 
deeds of cession and the statutes connected with them, and not by any muni- 
cipal sovereignty which it may be supposed they possess or have received by 
compact with the new states for that particular purpose. 

That part of the compact respecting the public lands, is nothing more than the 
exercise of a constitutional power vested in Congress, and would have been 
binding on the people of the new states whether they consented to be bound 
or not. 

Under the Florida treaty the United States did not succeed to those rights which 
the King of Spain had held by virtue of his royal prerogative, but possessed 
the territory subject to the institutions and laws of its own government. 

By the acts of Congress under which Alabama was erected a territory and a 
state, the common law was extended over it to the exclusion of all other law, 
Spanish or French. 

The treaty of 1795 was not a cession of territory by Spain to the United States, 
but the recognition of a boundary line, and an admission, by Spain, that all 
the territory on the American side of the line was originally within the 
United States. 

The United States have never admitted that they derived title from the Spanish 
government to any portion of territory included within the limits of Alabama ; 
for, by the treaty of 1795, Spain admitted that she had no claim to any terri- 
tory above the thirty-first degree of north latitude, and the United States de- 
rived its title to all below that degree from France, under the Louisiana 
treaty. 

It results from these principles that the right of the United States to the public 
lands, and the power of Congress to make all needful rules and regulations 
for the sale and disposition thereof, conferred no power to grant land in 
Alabama which was below usual high water-mark at the time Alabama was 
admitted into the union. 











JANUARY TERM, 1845. 213 








Pollard’s Lessee ». Hagan et al. 


This case was brought up by writ of error from the Supreme 
Court of Alabama. 

It was an ejectment brought by the plaintiff in error in the Cir- 
cuit Court (State Court) of Alabama, to recover a lot in the city of 
Mobile, described as follows, viz.: Bounded on the north by the 
south boundary of what was originally designated as John Forbes 
& Co.’s canal, on the west by a lot now or lately in the occupancy 
of, or claimed by, Ezel, on the east by the channel of the 
river, and on the south by Government'street. 

‘The case was siinilar in its character to the two cases of City of 
Mobile v. Emanuel et al., reported in 1 Howard, 95, and Pollard’s 
lessee v. Files, 2 Howard, 592. In the report of the first of these 
cases the locality of the ground and nature of the case are ex- 
plained. 

In 1 Howard, 97, it is stated that the court charged the jury, that 
“if the place in controversy was, subsequent to the admission of 
this state into the unien, below both high and low water-mark, then 
Congress had no right to grant it; and if defendants were in pos- 
session, the plaintiffs could not oust them by virtue of the act of 
Congress.” And at page 98 it is remarked, that “the Supreme 
Court of Alabama did not decide the first point raised in the bill of 
exceptions, viz. : that Congress had no right to grant the land to the 
city of Mobile.” 

In the case of Pollard’s lessee v. Files, it is remarked (2 Howard, 
GO1) that “‘the arguments of both counsel as to the right of the 
state of Alabama over navigable water in virtue of her sovereignty, 
are omitted, because the opinion of the court does not touch upon 
that point. 

In the present case, there were objections made upon the trial 
below to the admission of certain evidence which was offered by the 
defendant ; but these objections were not pressed, and the whole 
argument turned upon the correctness of the charge of the court, 
which was as follows: “That if they believed that the premises 
sued for were below usual high water-mark, at the time the state of 
Alabama was admitted into the union, then the act of Congress, and 
the patent in pursuance thereof, could give the plaintiff no title, 
whether the waters had receded by the labour of man only, or by 
alluvion ; to which plaintiff excepted, and the court signs and seals 
this bill of exceptions.” 

Under these instructions the jury found for the defendant, and the 
Supreme Court of Alabama affirmed the judgment. From this last 
court the case was brought up, under the 25th section of the Judi- 
ciary Act, and the only question was upon the correctness of the 
a instructions. 








Coxe, for the plaintiff in error. 
Sergeant, for the defendant in error. 
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Cove, for plaintiif in error, said, that the only point presented upon 
the record grew out of the charge of the cout. The plaintiff gave 
in evidence a patent from the United States for the premises 
in question ; an act of Congress, July 2d, 1836, and an act of 26th 
May, 1524. Proof was given that the waters of Mobile bay, at 
high tide, overflowed the premises during all the time up to 1822, 

This same title has been before the court already and confirmed. 
1 Howard, 95; 2 Howard, 591. 

‘The act of Congress admitting Alabama into the union is in 
6 Laws U.S. chap. 458, p. 380. The 6th section contains a pro- 
viso, that all navigable waters shall remain public highways, &e. 
Unless this section prevents the Jand described in the patent from 
belonging to the United States, the plaintiff must recover under it. 

In 14 Peters, 361, the land in question was situated just like this, 
and the title was confirmed. So in 16 Peiers, 234, 245. In these 
two cases there is an implied opinion of the court upon the point 
now under consideration, and the expressed opinion of one judge. 
16 Peters, 262, 266. 

In 2 Howard, 599, the point was expressly raised by the counsel 
on the other side. 

If the land did not belong to the United States, it belonged to no- 
body. Neither the state of Alabama nor the city of Mobile had any 
title to ii. Many Jands are in the same situation, subject to be over- 
flowed, and if they belong to nobody, there is an end to all improve- 
ment of them, and they must remain public nuisances. 


Sergeant, for defendant in error, stated the following points :— 

1. The plaintuf rested his case entirely upon the act of Congress 
of the 2d July, 1826, and the patent issued under it, showing no 
previous or other right. ‘The act and the patent gave him no utle 
to the premises, because, 

Ist. The United States had nothing to grant or to release; the 
right, if any, between high and low water-mark being in the state 
of Alabama, and not in the United States; and if ever in the United 
States, afier Alabama became a state, was passed away and parted 
with by the act of 1824, 

2d. ‘The right and title in and to the premises in question were 
vested in those under whom defendant claims, by a valid grant 
from Spain before the treaty of 1803, namely, by the grant of June 
9h, 1802. 

3d. ‘The grant from Spain, calling for the river as a boundary, 
maintained the same boundary and followed the river. 

Ath. The length of the line referred to in the grant does not limit 
defendant’s tight, because it is not stated for the purpose of limiting 
the right, but only as the then distance to the river; because it ac- 
tually went into the river, and also because the call for the river 
controls both course and distance. 











JANUARY TERM, 1845. 215 


Pollard’s Lessee v. Hagan et al. 











2. The act of Congress could not operate as a release or confir- 
mation, because there was no right or colour of right for a release 
or confirmation to operate upon. 

3. ‘The right of the defendant was saved and confirmed by the 
act of 1824, so as to place it thenceforward beyond doubt or 
question. 

(All of Mr. Sergeant’s remarks which bear upon other points than 
the one upon which the opinion of the court rested are omitted.) 

Had the United States any title to land covered by navigable 
water, after the admission of Alabama into the union? Judge Catron 
has decided in favour of the United States, but the court has ex- 
pressed no opinion in preceding cases. ‘The land in question was 
a part of the shore of the river when Alabama was admitted, and 
was so when the act of 1824 passed. It was a part of the river. 
What isa river? Are not its banks included? In the laneuage of 
courts, there are two distinct parts of a river, its shore and its chan- 
nel. ‘The shores sometimes extend a mile out. They may be left 
bare at low tide, but are still a part of the river, either for the pur- 
poses of navigation or fishing. Beyond that is the channel. ‘The 
record describes this land as being bounded by the channel of the 
river. ‘The question, whether the United States had a title after 
1817, was not decided in 14 Peters, nor in 16 Peters, nor in Pollard 
v. Files. It is of little importance to the United States, because free 
navigation is secured, but of great magnitude to the state. It has 
been said, that if the decision be against the United States, the 
shores must remain unimproved. But not so. ‘Their improvement 
requires local regulation. They are avenues to navigation, and want 
anearer guardian than the United Siates. Other states have the 
control of similar property. ‘The United States describe the limits 
of a port in their revenue laws, and if they want a local property 
they buy it. A state can manage this sort of property better than 
the United States, who have never done any thing with it. The 
question is important to the new states, as involving an attribute of 
sovereignty, the want of which makes an invidious distinction be- 
tween the old and new states. In 9 Porter, 577, there is an outline 
of the argument upon this subject, and the authorities are cited. See 
also 589, 591. It is not material for me to examine the power of 
the King of Spain, because afier the transfer in 1803, the country 
became subject to the common law and statute laws of the United 
States, except as to previous grants. 

At page 596, this particular question is examined, and the case 
in 10 Peters referred to. 

It appears, therefore, that the Supreme Court of Alabama studied 
the subject, and there is no adverse decision in this or any state 
court. On the contrary, the decision of Alabama has been sus- 
tained by this court in principle. 

A right to the shore between high and low water-mark is a sove- 
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reign right, not a prop ret ry one. By 7 treaties of 1803 ner 
1819 there is no cession of river shores, although land, forts, &e., 
are mentioned. Why? Because rivers do not pass by grant, but 
as an attribute of sovereignty. ‘The right passes in a pec uliar man- 
ner; it is held in trust tor every individual proprictor in the state 
or the United States, and requires a trustee of great dignity. Rivers 
must be kept open; they are not land, which may be sok 1, and the 
right to the m passes with a transfer of sovercignty. 16 Peters, 367, 
413, 410, 416. 

It follows from this decision, that the rights over rivers became 
severed from the rights over property. In Pennsylvania, after the 
ag an act was passed confise ating the property of the Penn 
family ; | yut no act was passed transferring the sovercignty of the 
state. ‘The reason is, that no act was necessary. Sover ivnty trans- 
ferred itself, and whe n_ this passes, the right over rivers pa sses too. 
Not so with public lands. ‘The right which New Jersey ac quired 
in 16 Peters was precisely the right which Alabaina claims now. 
There can be no distinction between those states which ac quired 
their independence by force of arms and those which acquired tt by 
the peaceful consent of older states. ‘The Constiiution says, the 
latter must be admitted into the union on an equal footing wih the 
rest. ‘The dissenting opinion of Judge Thompson (page 419) is not 
inconsistent with this. 

If these positions are right, the United States had nothing below 
high water-mark. ‘They male have reserved jt in the compact with 
the state. ‘The third article of the tre aty with Spain (1 Land Laws, 
57) contains such a reservation. But as it is, the United States 
have nothing in Alabama but proprietary rights. ‘They cannot put 
their foot in a state to claim jurisdiction without its consent. No 
principle is more familiar than this, that whiist a state has granted a 
portion of its sovereign power to the United States, it remains in the 
enjoyment of all the sovereignty which it has not voluntarily parted 
with. ‘This court, though inexpressibly valuable to the country, is 
yet a court of limited jurisdiction. In the Constitution, what power 
is given to the United States over the subject we are now discussing ? 
In a territory they are sovereign, but when a state is erected a change 
occurs. A new sovereign comes in. Where the power of taxation 
occurs, it is because it has been yielde d by compact. 1 Me Lean’s 
Rep. 337, 339, 343, 344, 354, 37 1, 374, 378. 

The case in 10 Bote TS, 731, Ne w Orle ‘ans v. The United States, 
sanctions the idea, that the power of which we have been speaking 
must be held in trust; that the kings of France had jurisdiction over 
the shore, but it was a police power, and used for the common 
benefit, not as a proprietary right. If the trust be im the state of 
Alabama, the United States cannot defeat that trust. The right of 
aceretion could not belong to the United States, because it belongs 
to the adjacent proprietor. 

















JANUARY TERM, 1845. 217 








Pollard’s Lessee v. Hagan et al. 











Coxe, in reply, insisted, that femmes decisions of this court cover 
this case. The nature of the ground in question is fully shown in 
9 Porter, 580, 581; that the tide rises one and a half or two feet. 
In 10 Peters, 667, property similarly situated is described, where 
the water would overilow unless confined by banks. It has been 
said, that the United States cannot exercise acts of ownership over 
it, but it is coneeded that Spain had and exercised jurisdiction to 
the extent of granting it to individuals. 0 Peters, 679, 680, 681 ; 
attorney-genel ral’s s opinion, 16 Peters, 252; 9 Porter, 591, 

In 10 Pete rs, 662, no question | ke the present was raised, as to 
the power to crant, but whether the property ever had been granted. 

The case of New Orleans v. United States involved merely the 
question, whether the land had been dedicated to the public. It 
was like the Pittsburg and Cincinnati cases, diflering only as to the 
facts proved to substantiate such dedication and the code of law 
which was to govern it. The citations from Domat (723) are de- 
signed merely to point out the places which belong to the public. 
No question was presented or decided, nor was any opinion indi- 
cated as to the points involved in this controversy. 

Prior to the treaty by which the United States acquired this terri- 
tory, the former sovereign claimed and exercised the rights which 
the United States have undertaken to exercise. But it is said, that 
we must show that our government could be the recipient of this 
power. Suppose we cannot. ‘Then the right must remain in Spain, 
= h would be a strange result. But we say, 

That portion of sovereign power which is vested in the United 
Sat by our Constitution and laws is unlimited. 

. ‘The exercise of power by any department or functionary of the 
Potions nt, as among and operating on ourselves, is limited. 

3. ‘The sovereign power as a nation in its foreign intercourse is 
subject to no const titutional restraint. 

But it is contended, that the right to the shore is a sovereign and 
political, not a proprietary right. In what the distinction exists, so 
far as it is applicable to this controversy, has not been explained, 
and is not easy to be understood. ‘That there is an immense body 
of lands in all our alluvial territory, from the North river to the Sa- 
bine, including the meadows between Newark and New York, those 
on the Delaware, the nee plantations of Carolina and Georgia, the 
marshes of Florida, the swamps of Louisiana, is a matter of fact. 
They are subject to periodical inundations, some daily, some by oc- 
casional freshets, some with the semi-annual rise of waters. Accord- 
ing to the argument on the other side, all these are to be considered 
part of the shore. How can a political power be said to exist 
without a proprietary right over marshes where no one can live ? 

It is said the treaties of 1803 and 1819 nowhere specify rivers, 
and from this the conclusion is drawn that they passed as part of the 
sovereignty. It seems more prob: ible that they passed as part of 
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the territory. Islands are mentioned, out in the ocean, under which 
we hold Key West, Tortugas, &&. Why should they be considered 
merely as incidents to sovereignty and not part of the territory? 
The language of the grant is, in “full property and sove- 
reignty.” 

‘The treaty of 1795, with Spain, (1 Laws U. S. 264,) in de- 
signating the boundaries, speaks of them which separate the terri- 
tories of the contracting parties, and establish part of this line of 
territory in the middle of a river. Article 4th designates the middle 
of the channel, or bed of the Mississippi, as the western boundary. 
In this treaty, as in that of 1819, a river is the boundary, and its 
free navigation is secured. Did any one ever suppose that either 
party precluded itself from using the highway, or from holding or 
disposing of the lands on the banks subject to inundation ? 

It is said that the land which was in question in Martin v. Waddell, 
16 Peters, 369, was similarly situated to the present; that it was 
below high water, and thence it is inferred that it was above low 
water-mark. But the special verdict indicates no such thing. It 
says, ‘covered with water,” ‘where the tide ebbs and flows.” 
Nor is there any thing in the passages cited (410, 413, 416) con- 
flicting with this idea. New Jersey, who asserted the right sus- 
tained in that case, would be astonished to learn the construction 
now placed upon it, denying the right of private property in the flats 
left bare at low water, or in the valuable meadows protected by 
banks from daily inundation, and converted into productive property, 
conducive equally to health and wealth. 

In the lands thus situated, which had not been severed from the 
public domain, the United States had the capacity to acquire, and 
did acquire, a proprietary interest. Nor is this repugnant to our 
constitution or laws, or the principles of our government. ‘Through- 
out the union such property is held by individuals under titles 
sanctioned by legislative acts and judicial decisions. 

The sea-shore and arms of the sea, “like other public property, 
may be granted by the king or government to individual proprietors.” 
2 Dane’s Abr. 690, 691. 

The Massachusetts colony act of 1691 grants numerous pieces 
of flats to the proprietors of the adjoining uplands. ‘This was in 
strict conformity with the English law. The soil on which the sea 
flows and ebbs, that is, between high and low water-marks, may be 
parcel of a manor. Where the tide flows, it is within the jurisdic- 
tion of the admiralty ; where the tide ebbs, the land may belong to 
a subject. Every thing done on the land when the sea 1s out, shall 
be tried at common law; 5 Co. 107, Constable’s case. In New 
York and New Jersey, the inlets of the sea on Long Island and 
between the Passaic and Hackensac, have all been reclaimed and 
converted into meadows. When New York claimed the entire 
jurisdiction of the North river, she never thought of claiming the 
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meadows and marshes on the Jersey side, although they were covered 
at every high tide by the waters of that river. 

On the Delaware, in the states of Delaware, New Jersey and 
Pennsylvania, the same law prevails. 

In Maryland, South Carolina, and Georgia, valuable private 
property has been thus reclaimed from the water. 

Throughout our western country, Ohio, Indiana, [linois, Mis- 
souri, Louisiana, Alabama, Mississippi, no question has ever been 
raised on this point until these cases first presented it. Millions of 
acres are thus held. The right has been uniformly asserted by the 
United States. It was so in the act of 20th April, 1818, for the 
sale of Fort Charlotte lands, which gave rise to the suits in Peters 
and Porter. 9 Porter; 16 Peters, 250; 6 Laws U.S. 346. 

The act of May 26th, 1824, expressly grants land of this de- 
scription, and the act of July, 1836, does the same. 

All the titles under these acts are now in controversy. It is said 
that the United States have little or no interest in this question ; but 
their interest is of incalculable value. See Darley’s Louisiana, as 
to the amount of overflowed lands. 

The right has been judiciously recognised. In 16 Peters, 408, 
United States v. Fitzgerald, where there was a claim under the pre- 
emption laws. In the five different cases in which this very grant 
has been disputed. Pollard v. Kibbe, 14 Peters, 355, where the 
title of both parties was presented. So far as the plaintiff’s title 
appears, it was identical with that now exhibited, with the only 
addition of the Spanish origin, which had been rejected by the 
board of commissioners. ‘The defendant’s title the same as now. 
All the objections now urged to the plaintiffs title were then appa- 
rent on the record. Mobile v. Esclava, 16 Peters, 234; 9 Porter ; 
Mobile v. Hallett, 16 Peters, 261; Mobile v. Emanuel, 1 Howard, 
95; Pollard v. Files, 2 Howard, 592. 


Mr. Justice McKINLEY delivered the opinion of the court. 

This case comes before this court upon a writ of error to the 
Supreme Court of Alabama. 

An action of ejectment was brought by the plaintiffs against the 
defendants, in the Circuit Court of Mobile county, in said state ; 
and upon the trial, to support their action, ‘the plaintiffs read in 
evidence a patent ‘from the United States for the premises in ques- 
tion, and an act of Congress passed the 6th day of July, 1836, 
confirming to them the premises in the patent mentioned, together 
with an act of Congress passed the 20th of May, 1824. ‘The pre- 
mises in question were admitted by the defendants to be compre- 
hended within the patent ; and there was likewise an admission by 
both parties that the land lay between Church street and North 
Boundary street, in the city of Mobile; and there the plaintiffs 
rested their case.” 
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“The de fe ndants, to maintain the i issue on their part, introduced 
a witness to prove that the premises in question, between the years 
1819 and 1823, were covered by water of the Mobile river at coms 
mon high tide ;”’ to which evidence the plaintiffs by their counsel 
objected ; but the court overruled the objection, and permitted the 
evidence to go to the jury. It was also in proof, on the part of 
the defendant, that at the date of the Spanish grant to Panton, 
Leslie & Co. , unde ‘r Which they claim, the waters of the Mobile bay, 
at hich tide, flowe d over what is now Water street, and over about 
one-third of the lot west of Water street, conv eyed by the Spanish 
grant to Panton, Leslie & Co.; and that the waters continued to 
overflow Water street, and the premises sued for, during all the 
time up to 1822 or 1823; to all which adtnissions of evidence, on 
part of the defendants, the plaintills excepted.” The court 
charged the jury, that if they believed the premises sued for were 
below usual Nigh water-mark, at the time Alabama was admitted 
into the union, then the act of Congress, and the patent in pur- 
suance thereof, could give the plaimtiffS no title, whether the waters 
had receded by the labour of man only, or by alluvion ; to which 
the plaintiffs excepted. Whereupon a verdict and judgment were 
rendered in favour of the defendants, and which judement was 
afterwards aflirmed by the Supreme Court of the state.” 

This question has been heretofore raised, before this court, in 
cases from the same state, but they went off upon other points. 
As now presented, it is the only question necessary to the decision 
of the case before us, and must, therefore, be decided. And we 
now enter into its examination with a just sense of its great im- 
portance to all the states of the union, and particularly to the new 
ones. Although this is the first time we have been called upon to 
draw the line that separates the sovereignty and jurisdiction of the 
government of the union, and the state governments, over the sub- 
ject in controversy, many of the principles which enter into and 
form the elements of the question have been seitled by previous, 
well considered, decisions of this court, to which we shall have 
occasion to refer in the course of this investigation, 

The counsel for the plaintiffs insisted, in argument, that the 
United States derived title to that part of Alabama, in which the 
Jand in controversy lies, from the King of Spain; and that they 
succeeded to all his rights, powers, and jurisdiction, over the terri- 
tory ceded, and therefore hold the land and soil, under navigable 
waters, according to the Jaws and usages of Spain; and by those 
laws and usages the rights of a subject to land derived from the 
crown could not extend beyond high water-mark, on navigable 
waters, without an express grant; and that all alluvion belonged to 
the crown, and might be granted by this king, together with all 
land between high water and the channel of such navigable waters ; 
and by the compact between the United States and Alabama, on 
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her admission into the union, it was agreed, that the people of 
Alabama for ever disclaimed all right or title to the waste or unap- 
propriated lands lying within the state, and that the same should 
remain at the sole disposal of the United States; and that all the 
navigable waters within the state should for ever remain public 
highways, and free to the citizens of that state and the United States, 
without any tax, duty, or impost, or toll therefor, imposed by that 
state. ‘That by these articles of the compact, the land under the 
navigable waters, and the public domain above high water, were 
alike reserved to the United States, and alike subject to be sold by 
them ; and to give any other construction to these compacts, would 
be to yield up to Alabama, and the other new states, all the public 
lands within their limits. 


We think a proper examination of thts subject will shéw, that- 


the United States never held any municipal sovereignty, jurisdic- 
tion, or right of soil in and to the territory, of which Alabama or 
any of the new states were formed; except for temporary pur- 
poses, aid to execute the trusts created by the acts of the Virginia 
and Georgia legislatures, and the deeds of cession executed by 
them to the U nited States, and the trust created by the treaty 
with the French republic, of the 30th of April, 1803, ceding 
Louisiana. 

} All that part of Alabama which lies between the thirty-first and 
thirty-fifth degree of north latitude, was ceded by the state of 
Georgia to the United States, by deed bearing date the 24th day 
of April, 1802, which is substantially, i in all its ‘principles and stipu- 
lations, like the deed of cession executed by Virginia to the United 
States, on the Ist day of March, 1784, by which she ceded to the 
United States the territory north-west of the river Ohio. Both of 
these deeds of cession stipulated, that all the lands within the terri- 
tory ceded, and not reserved or appropriated to other purposes, 
should be considered as a common fund for the use and benefit of 
all the United States, to, be faithfully and bona fide disposed of for 
that purpose, and for no other use or purpose whatever. And the 
statute passed by Virginia authorizing her delegates to execute this 
deed, and which is recited in it, authorizes the ‘m, in behalf of the 
state, by a proper deed to convey to the United States, for the benefit 
of said states, all the right, title, and claim, as well of soil as juris- 
diction, ‘upon condition that the territory so ceded shall be laid 
out and formed into states, containing a suitable extent of territory, 
not less than 100, nor more than 150 miles square, or as near 
thereto as circumstances will admit: and that the states so formed 
shall be republican states and admitted members of the federal 
union, having the same rights of sovereignty, freedom, and inde- 
pendence, as the other states.”’ And the delegates conclude the 
deed thus: ‘* Now know ye, ‘that we, the said Thomas Jefferson, 
Samuel Hardy, Arthur Lee, and James Monroe, by virtue of the 
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power and authority committed to us by the act of the said general 
assembly of Virginia before recited, and in the name and for and 
on behalf of the said commonw ealth, do by these presents convey, 
transfer, assign, and make over unto the United States in Congress 
assembled, for the benefit of said states, Virginia inclusive, all right, 
title, and claim, as well of soil as of jurisdiction, which the said 
commonwealth hath to the territory or tract of country within the 
limits of the Virginia charter, situate, lying, and being to the north- 
west of the river Ohio, to and for the uses and purposes, and on 
the conditions of the said recited act.” 

And in the deed ‘of cession by Georgia it is expressly stipulated, 
“That the territory thus ceded shall form a state-and be admitted 
as such into the union as soon as it shall contain sixty thousand free 
inhabitants, or at an earlier period if Congress shall think it expe- 
dient, on the same conditions and restrictions, with the same privi- 
leges, and in the same manner, as is provided in the ordinance of 
Congress of the 13th day of July, 1787, for the government of the 
north-western territory of the United States, which ordinance shall 
in all its parts extend to the territory contained in the present act 
of cession, that article only excepted which forbids slavery.” The 
manner in which the new states were to be admitted into the 
union, according to the ordinance of 1787, as expressed therein, is 
as follows: ‘¢ And whenever any of the said states shall have sixty 
thousand free inhabitants therein, such state shall be admitted by 
its delegates into the Congress of the United States, on an equal 
footing with the original states in all respects whaiev er.” Thus it 
appears that the stipulations, trusts, and conditions, are substan- 
tially the same in both of these deeds of Cession ; and the acts of 
Congress, and of the state legislatures in relation thereto, are found- 
ed in the same reasons of policy and interest, with this exce ption, 
however—the cession made by Virginia was before the adoption of 
the Constitution of the United States, and that of Georgia afierwards. 
Taking the legislative acts of the United Siates, and the states of 
Virginia and Georgia, and their deeds of cession to the United 
States, and giving io each, separately, and to all jointly, a fair 
interpretation, we must come to the conclusion that it was the 
intention of the parties to invest the United States with the eminent 
domain of the country ceded, both national and municipal, for the 
purposes of temporary government, and to hold it in trust for the 
performance of the stipulations and conditions expressed in the 
deeds of cession and the legislative acts connected with them. ‘To 
a correct understanding of the rights, powers, and duties of the par- 
ties to these contracts, it is necessary to enter into a more minute 
examination of the rights of eminent domain, and the right to the 
public lands. When the United States accepted the cession of the 
territory, they took upon themselves the trust to hold the municipal 
eminent domain for the new siates, and to invest them with it, to 
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the same extent, in all respects, that it was held by the states ceding 
the territories. 

The right which belongs to the society, or to the sovereign, of 
disposing, in case of necessity, and for the public safety, of all the 
wealth contained in the state, is called the eminent domain. It is 
evident that this right is, in certain cases, necessary to him who 
governs, and is, consequently, a part of the empire, or sovereign 
power. Vat. Law of Nations, section 244, ‘This definition shows, 
that the eminent domain, although a sovereign power, does not 
include all sovereign power, and this explains the sense in which it 
is used in this opinion. ‘The compact made between the United 
States and the state of Georgia, was sanctioned by the Constitution 
of the United States; by the 3d section of the 4th article of which 
it is declared, that “* New states may be admitted by the Congress 
into this union; but no new state shall be formed or erected w “ithin 
the jurisdiction of any other state, nor any state be formed by the 
junction of two or move states or parts of states, without the consent 
of the legislatures of the states concerned, as well as of Congress.” 

When Alabama was admitted into the union, on an equal footing 
with the original states, she succeeded to all the rights of sove- 
reignty, jurisdiction, and eminent domain which Georgia possessed 
at the date of the cession, except so far as this right was diminished 
by the public lands remaining in the possession and under the con- 
trol of the United States, for the temporary purposes provided for in 
the deed of cession and the legislative acts connected with it. 
Nothing remained to the United States, according to the terms of 
the agreement, but the public lands. And, if an express stipulation 
had been inserted in the agreement, g1 ranting the municipal right of 
sovereignty and eminent domain to the United States, such stipula- 
tion would have been void and inoperative ; because the United 
States have no constitutional capacity to exercise municipal juris- 
diction, sovereignty, or eminent domain, within the limits of a state 
or elsewhere, except in the cases in which it is expressly granted. 

By the 16th clause of the 8th section of the 1st article of the Con- 
stitution, power is given to Congress ‘‘ to exercise exclusive legisla- 
tion in all cases whatsoever, over such district (not exceeding ten 
miles square) as may by cession of particular states, and the accept: 
ance of Congress, become the seat of gov ernment of the United 
States, and to exercise like authority over all places purchased, by 
the consent of the legislature of the state in which the same may be, 
for the erection of forts, magazines, arsenals, dock-yards, and other 
needful buildings.” Within the District of Columbia, and the other 
places purchased and used for the purposes above mentioned, the 
national and municipal powers of government, of every description, 
are united in the government of the union. And these are the only 
cases, within the United States, in which all the powers of govern- 
ment are united in a single government, except in the cases already 
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mentioned of the temporary territorial governments, and there a lo- 
cal government exists. ‘The right of Alabama and every other new 
state to exercise all the powers of government, which belong to and 
may be exercised by the original states of the union, must be ad- 
mitted, and remain unquestioned, except so far as they are, tempo- 
rarily, deprived of control over the public lands. 

We will now inquire into the nature and extent of the right of the 
United States to these la nds, and whether that right can in any man- 
ner affect or control the decision of the case before us. This right 
originated in voluntary surrenders, made by several of the old states, 
of their waste and unappropriated lands, to the United States, under 
a resolution of the old Congress, of the Gih of September, 1780, re- 
commending such surrender and cession, to aid in paying the public 
debt, incurred by the war of the Revolution. The object of all the 
parties to these contracts of cession, was to conyert the land into 
money for the payment of the debt, and to erect new states over the 
territory thus ceded; and as soon as these purposes could be accom- 
plished, the power of the United States over these lands, as proper- 
ty, was to cease. 

Whenever the United States shall have fully executed these trusts, 
the municipal sovereignty of the new states will be complete, through- 
out their respective borders, and they, and the original st ates, will 
be upon an equal footing, in all respects whatever. W e, therefore, 
think the United States hold the publie lands within the new states 
by force of the deeds of cession, and the statutes connected with 
them, and not by any municipal sovereignty which it may be sup- 
posed they possess, or have reserved by compact with the new states, 
for that particular purpose. ‘The provision of the Constitution above 
referred to shows that no such power can be exercised by the United 
States within a state. Such a power is not only repugnant to the 
Constitution, but it is inconsistent with the spirit and intention of 
the deeds of cession. ‘The argument so much relied on by the coun- 
sel for the plaintiffs, that the agreement of the people inhabiting the 
new states, ‘that they for ever disclaim all right and title to the 
waste or unappropriated lands lying within the “said territory; and 
that the same shall be and remain at the sole and entire disposition 
of the United States,” cannot operate as a contract between the par- 
ties, but is binding as a law. Full power is given to Congress “to 
make all needful rules and regulations respecting the territory or 
other property of the United States.” This authorized the passage 
of all laws necessary to secure the rights of the United States to the 
public lands, and to provide for their sale, and to protect them from 
taxation. 

And all constitutional Jaws are binding on the people, in the new 
states and the old ones, whether they consent to be bound by them 
or not. Every constitutional act of ‘Congress is passed by the will 
of the people of the United States, expressed through their repre- 
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sentatives, on the subject-matter of the enactment; and when so 
passed it becomes the supreme law of the land, and operates by its 
own force on the subject-matter, in whatever state or terr itory it may 
happen to be. ‘The proposition, therefore, that such a law cannot 
operate upon the subject-matter of its enactment, without the express 
consent of the people of the new state where it may happen to be, 
contains its own refutation, and requires no farther examination. 
The propositions submitted to the people of the Alabama territory, 
for their acceptance or rejection, by the act of Congress authorizing 
them to form a constitution and state government for themselves, so 
far as they related to the public Jands within that territory, amount- 
ed to nothing more nor less than rules and regulations respecting the 
sales and disposition of the public lands. ‘The supposed compact 
relied on by the counsel for the plaintiffs, conferred no authority, 
therefore, on Congress to pass the act granting to the plaintiffs the 
land in controversy. 

And this brings us to the examination of the question, whether 
Alabama is entitled to the shores of the navigable waters, and the 
soils under them, within her limits. he principal arguinent relied 
on against this right, is, that the United States acquired the land in 
controvel rsy from the King of Spain. Although there was no direct 
reference to any particular treaty, we presume the treaty of the 22d 
of February, 1819, signed at Washington, was the one relied on, 
and shall so consider the argument. It was insisted that the United 
States had, under the treaty, succeeded to all the rights and powers of 
the King of Spain; and as by the laws and usages of Spain, the king 
had the right to grant to a subject the soil under navigable waters, 
that, therefore, the United States had the right to grant the land in 
controversy, and thereby the plaintiffs acquired a complete title. 

If it were true that the United States acquired the whole of Ala- 
bama from Spain, no such consequences would result as those con- 
tended for. It cannot be admitted that the King of Spain could, by 
treaty or otherwise, impart to the United States any of his royal pr e- 
rogatives; and much less can it be admitted that they have capacity 
to receive or power to exercise them. Every nation acquiring ter- ; 
ritory, by treaty or otherwise, must hold it subject to the constitution 
and laws of its own government, and not according to those of the 
government ceding it. Vat. Law of Nations, b. 1, c. 19, s. 210, 
244, 245, and b. 2, e. 7, s. 80. 

The United States have never claimed any part of the territory 
included in the states of Mississippi or Alabama, under any treaty 
with Spain, although she claimed at different periods a considerable 
portion of the territory in both of those states. By the treaty be- 
tween the United States and Spain, signed at San Lorenzo el] Real, 
on the 27th of October, 1795, ‘The high contracting parties declare 
and agree, that the line between the United States and East and 


West F lorida, shall be designated by a line, beginning on the river 
Vor. I.—29 
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Mississippi, at the northernmost part of the thirty-first degree of 
north latitude, which from thence shall be drawn due east to the 
middle of the Chatahouchee river,” &c. This treaty declares and 
agrees, that the line which was described in the treaty of peace be- 
tween Great Britain and the United States, as their southern bound- 
ary, Shall be the line which divides their territory from East and 
West Florida. The article does not import to be a cession of ter- 
ritory, but the adjustment of a controversy between the two nations. 
It is understood as an admission that the right was originally in the 
United States. 

Had Spain considered herself as ceding territory, she could not 
have neglected to stipulate for the property of the inhabitants, a sti- 
pulation which every sentiment of justice and of national honour 
would have demanded, and which the United States would not 
have refused. But, instead of requiring an article to this effect, she 
expressly stipulated to withdraw the settlements then within what 
the treaty admits to be the territory of the United States, and for 
permission to the settlers to take their property with them. ‘ We 
think this an unequivocal acknowledgment that the occupation of 
the territory by Spain was wrongful, and we think the opinion thus 
clearly indicated was supported by the state of facts. It follows, 
that Spanish grants made after the treaty of peace can have no 
intrinsic*validity.””> Henderson v. Poindexter, 12 Wheat. 535, 

Previous to the cession made by Georgia, the United States, by 
the act of Congress of the 7th of April, 1798, had established the 
Mississippi territory including the territory west of the Chatahouchee 
river, to the Mississippi river, above the 3lst degree of north lati- 
tude, and below the Yazous river, subject to the claim of Georgia 
to any portion of the territory. And the territory thus erected was 
subjected to the ordinance of the 13th of July, 1787, for its govern- 
ment, that part of it excepted which prohibited slavery: 1 Story’s 
Laws, 494. And by the act of the 1st of March, 1817, having first 
obtained consent of Georgia to make two states instead of one 
within the ceded territory, Congress authorized the inhabitants of 
the western part of the Mississippi territory to form for themselves 
a constitution and state government, ‘to consist of all the territory 
included within the following boundaries, to wit: Beginning on the 
river Mississippi at the point where the southern boundary line of 
the state of Tennessee strikes the same ; thence east along the said 
boundary line to the Tennessee river; thence up the same to the 
mouth of Bear creek; thence by a direct line, to the north-west 
corner of Washington county; thence due south to the Gulf of 
Mexico; thence westwardly, including all the islands within six 
leagues of the shore, to the junction of Pearl river with Lake 
Borgne; thence up said river to the thirty-first degree of north lati- 
tude; thence west along said degree of latitude to the Mississippi 
river; thence up the same to the beginning.” 3 Story’s Laws, 1620. 
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And on the 3d of March, 1817, Congress passed an act declaring, 
“That all that part of the Mississippi territory which lies within 
the following boundaries, to wit: Beginning at the point where the 
line of the thirty- -first degree of north latitude intersects the Perdido 
river; thence east to the western boundary line of the state of 
Georgia; thence along said line to the southern boundary line of 
the state of ‘'ennessee ; thence west, along said boundary line, to 
the Tennessee river ; thence up the same to the mouth of Bear 
creck ; thence by a direct line to the north-west corner of Wash- 
ington county ; thence due south to the Gulf of Mexico; thence 
eastw ardly, including all the islands within six leagues of the shore 
to the Perdido river; thence up the same to the beginning ; ; shall, 
for the purposes of temporary government, constitute a separate ter- 
ritory, and be called Alabama. 

And by the 2d section of the same act i is enacted, “That all 
offices which exist, and all laws which may be in force when this 
act shall go into effect, shall continue to exist and be in force until 
otherwise provided by law.” 3 Story’s Laws, 1634, 1635. And by 
the 2d article of the compact contained in the ordinance of 1787, 
which was then in force in the Mississippi territory, among other 
things, it was provided, that ** The inhabitants of the said territory 
shall alw ays be entitled to the benefits of the writ of habeas corpus, 
and of the trial by jury, and of judicial proceedings accerding to 
the course of the common law. And by the proviso to the Sth see- 
tion of the act of the 2d of March, 1819, authorizing the people of 
the Alabama territory to form a constitution and state government, 
it is enacted, “That the constitution, when formed, shall be republi- 
ean, and not repugnant to the ordinance of the 13th of July, 1787, 
between the states and the people of the territory north-west of the 
Ohio river, so far as the same has been extended to the said terri- 
tory [of Alabama] by the articles of agreement between the United 
States and the state of Georgia. By these successive acts on part 
of the United States, the common law has been extended to all 
the territory within the limits of the state of Alabama, and therefore 
excluded all other law, Spanish or French. 

It was after the date of the treaty of the 22d of February, 1819, 
between the United States and Spain, but before its ratification, the 
people of the Alabama territory were authorized to form a consti- 
tution ; and the state was admitted into the union, according to the 
boundaries established when the country was erected into a territo- 
rial government. But the United States have never admitted, that 
they derived title from the Spanish government to any portion of 
the territory included within the limits of Alabama. Whatever 
claim Spain may have asserted to the territory above the thirty-first 
degree of north latitude, prior to the treaty of the 27th of October, 
1795, was abandoned by that treaty, as has been already shown. 
We will now inquire whether she had any right to territory below 
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the thirty-first degree of north latitude, after the treaty between 
France and the United States, signed at Paris on the 30th of April, 
1803, by which Louisiana was ceded to the United States. The 
le gislative and executive departments of the government have con- 
stantly asserted the right of the United Sta tes to this portion of the 
territory under the Ist article of this treaty; and a series of mea- 
sures intended to maintain the right have been adopted. Mobile 
was taken agers ol, and erected into a collection district, by 
act of the 24th of Fehruary, 1804, chap. 13, (2 san s Laws, 914. ) 
In the year 1810, the President issued his proclamation, directing 
the governor of the Orleans territory to take possession of ‘the coun- 
try, as far as the Perdido, and hold it for the United States. In 
April, 1512, Congress passed an act to enlarge the limits of Louisi- 
ana. ‘This act includes ty ut of the country claimed by Spain, as 
West Florida. And in February, 151 3, the President was author- 
ized to occupy and hold al that trac of country called West Flo- 
rida, which hes west of the river Pe nile, not then in the possession 
of the Unite ‘d States. And these measures having been followed 
by the erection of Mis sissippi territory into a state, ‘and the erection 
of Alabama into a territory, and afterwards into a state, in the year 
1819, and extending the m both over this territory: could it be 
doubted that these measures were intended as an assertion of the 
title of the United States to this country ? 

In the case of Foster and Elam v. Neilson, 2 Peters, 253, the 
right of the Untied States to this country underwent a very able and 
thorough investigation. And Chief Justice Marshall, in delivering 
the opinion of the court, said: “ After these acts of sovereign power 
over the territory in dispute, asserting the American construction 
of the treaty, by which the government claims it, to maintain the 
opposite construction in its own courts would certainly be an ano- 
maly in the history and practice of nations. If those departments, 
which are intrusted with the foreign intercourse of the nation, which 
assert and maintain its interests against foreign powers, have une- 
quivocally asserted its rights of dominion over a country of which it 
is in possession, end which it claims under a treaty ; if the legisla- 
ture has acted on the construction thus asseried, it is not in its own 
courts that this construciion is to be denied.’?? ‘The chicf justice 
then discusses the validity of the grant made by the Spanish govern- 
ment, after the ratification of the treaty between the United States 
and France, and it is finally rejected on the ground that the country 
belonged to the United States, and not to Spain, when the grant 
was made. ‘The same doctrine was maintained by this court im the 
case of Garcia v. Lee, 12 Peters, 511. These cases establish, be- 
yond controversy, the right of the United Siates to the whole of this 
territory, under the treaty with France. 

Alabama is, therefore, entitled to the sovereignty and jurisdiction 
over all the territory within her limits, subject to the common law, 
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to the same extent that Georgia possessed it before she ceded it to 
the United States. ‘lo maintain any other docirine, is to deny that 
Alabama has been admitted into the union on an equal footing 
with the original states, the constitution, laws, and compact, to the 
contrary notwithstanding. But her rights of sovereignty and juris- 
diction are not gov erned by the common law of England as it pre- 
vailed in the colonies before the Revolution, but as modified by our 
own institutions. In the case of Martin and others ». Waddell, 
16 Peters, 410, the present chief justice, in delivering the opinion 
of the court, said: ‘ When the Revolution took place, the people 
of each state became themselves sovereign; and in that character 
hold the absolute right to all their navigable waters, and the soils 
under them for their own common use, ‘subject only to the rights 
since surrendered by the Constitution.” Then to Alabama belong 
the navigable waters, and soils under them, in controversy in this 
case, subject to the rights surrendered by the Constitution to the 
United States; and no compact that might be made between her 
and the United States could diminish or enlarge these rights. 

The declaration, therefore, contained in the compact entered into 
between them when Alabama was adinitted into the union, “ that 
all navigable waters within the said state shall for ever remain public 
highways, free to the citizens of said state, and of the United States, 
without any tax, duty, impost, or toll therefor, imposed by the said 
state,’ would be void if inconsistent with the Constitution of the 
United States. But is this provision repugnant to the Constitution ? 
By the 8th section of the Ist article of the Constitution, power is 
granted to Congress to regulate commerce with foreign nations, 
and among the several states.” If, in the exercise of this power, 
Congress can impose the same restrictions upon the original states, 

n relation to their navigable waters, as are imposed, by this article 
of me compact, on the state of Alabama, then this article is a mere 
regulation of commerce among the sev eral states, according to the 
Constitution, and, therefore, as binding on the other states as 
Alabama. 

In the case of Gibbons v. Ogden, 9 Wheat. 196, after examining 
the preliminary questions respecting the regulation of commerce 
with foreign nations, and among the states, as connected with the 
subject-matier there in controversy, Chief Justice Marshall said: 
‘¢ We are now arrived at the inquiry: What is this power? 

“Tt is the power to regulate, that is, to prescribe the rule by 
which commerce is to be governed. ‘This power, like all others 
vested in Congress, is complete in itself, may be exercised to its 
utmost extent, ‘and ac seeks dges no limit ations other than are pre- 
scribed in the Constitution. ‘These are expressed in plain terms, 
and do not affect the questions which arise in this ease. If, as has 
been always understood, the sovereignty of Congress, though limited 
to specified objecis, is plenary as to those objects, the power over 
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commerce with foreign nations, and among the several states, is 
vested in Congress as absolutely as it would be in a single govern- 
ment having in its constitution the same restrictions on the exercise 
of the power as are found in the Constitution of the United States.” 
As the provision of what is called the compact between the United 
States and the state of Alabama dces not, by the above reasoning, 
exceed the power thereby conceded to Congress over the original 
states on the same subject, no power or right was, by the compact, 
intended to be reserved by the United States, nor to be granted to 
them by Alabama. 

‘This supposed compact is, therefore, nothing more than a regu- 
lation of commerce, to that extent, among the several states, and 
can have no controlling influence in the decision of the case before 
us. “This right of eminent domain over the shores and the soils 
under the navigable waters, for all municipal purposes, belongs ex- 
clusively to the siates within their respective territorial jurisdictions, 
and they, and they only, have the constitutional power to exercise 
it.~To give to the United States the right to transfer to a citizen 
the title to the shores and the soils under the navigable waters, would 
be placing in their hands a weapon which might be wielded greatly 
to the injury of state sovereignty, and deprive the states of the power 
to exercise a numerous and important class of police powers. But 
in the hands of the states this power can never be used so as to 
affect the exercise of any national right of eminent domain or juris- 
diction with which the United States have been invested by the 
Jonstitution. For, although the territorial limits of Alabama have 
extended all her sovereign power into the sea, it is there, as on the 
shore, but municipal power, subject to the Constitution of the United 
States, “‘ and the laws which shall be made in pursuance thereof.” 

By the preceding course of reasoning we have arrived at these 
general conclusions: First, ‘The shores of navigable waters, and the 
soils under them, were not granted by the Constitution to the United 
States, but were reserved to the states respectively. Secondly, ‘The 
new states have the same rights, sovereignty, and jurisdic tion over 
this subject as the original states. Thirdly, The right of the United 
States to the public lands, and the power of Congress to make all 
needful rules and regulations for the sale and disposition thereof, 
conferred no power to grant to the plaintiffs the land in controversy 
in this case. ‘The judgment of the Supreme Court of the state of 
Alabama is, therefore, affirmed. 


Mr. Justice CA’TRON dissented. 

The statute of 1836, and the patent of the United States founded 
on it, by which the land in controversy was granted to Wm. Pol- 
lard’s heirs, have on several occasions heretofore received the sane- 
tion of this court as a valid title. 

1. In the cause of Pollard’s heirs v. Kibbe, 14 Peters, 353, the 
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Supreme Court of Alabama having pronounced an opposing claim 
under the act of 1824 superior to Pollard’s, this court reversed the 
judgment and established the latter, afier the most mature conside- 
ration. 

2. In the case of Pollard v. Files, 2 How. 591, the precise title 
was again brought before this court, and very maturely considered ; 
it was then said—(page 602)—* This court held, when Pollard’s title 
was before it formerly, that Congress had the power to grant the 
land to him by the act of 1836: on this point there was no difference 
of opinion at that time among the judges. ‘The difference to which 
the Supreme Court of Alabama refers, (in its opinion in the record,) 
grew out of the construction given by a majority of the court to the 
act of 1824, by which the vacant lands east of Water street were 
granted to the city of Mobile.” 

On this occasion the decision of the Supreme Court of Alabama 
was again reversed, and Pollard’s heirs ordered to be put into pos- 
session, and they now maintain it under our two judgments. It is 
here for the third time. 

In the mean time, between 1840 and 1844, a doctrine had sprung 
up in the courts of Alabama, (previously unheard of in any court of 
justice in this country, so far as I know,) assuming that all lands 
temporarily flowed with tide-water were part of the eminent domain 
and a sovereign right in the old states; and that the new ones when 
admitted into the union, coming in with equal sovereign rights, took 
the lands thus flowed by implication as an incident of state sove- 
reignty, and thereby defeated the title of the United States, acquired 
either by the treaty of 1803, or by the compacts with Virginia or 
Georgia. Although the assumption was new in the courts, it was 
not entirely so in the political discussions of the country; there it 
had been asserted, that the new states coming in, with equal nghts 
appertaining to the old ones, took the high lands as well as the low, 
by the same implication now successfully asserted here in regard to 
the low lands; and indeed it is difficult to see where the distinction 
lies. That the United States acquired in a corporate capacity the 
right of soil under water, as well as of the high lands, by the treaty 
with France, cannot be doubted ; nor that the right of soil was re- 
tained and subject to grant up to the time Alabama was admitted as 
a state. Louisiana was admitted in 1812; to her the same rules 
must apply that do to Alabama. All acquainted with the surface 
of the latter know that many of the most productive lands there, and 
now in successful cultivation, were in 1812 subject to overflow, and 
have since been reclaimed by levees. 

It is impossible to deal with the question before us understand- 
ingly, without reference to the physical geography of the delta of the 
Mississippi and the country around the gulf of Mexico, where the 
most valuable lands have been made and are now forming by alluvion 
deposits of the floating soils brought down by the great rivers ; the 
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earlier of which had become dry lands; but the more recent were 
flowed, when we acquired the couniry; and are in great part yet so: 
thus situated they have been purchased fiom the United States and 
reclaimed ; a process that is now in daily exercise. An assumption 
that mud-fiats and swamps once flowed, but long since reclaimed, 
had passed to the new states, on the theory of sovercien rights, did 
at the first, strike my mind as a stariling noveliy ; nor have I been en- 
abled to relieve myself from the impression, owing to the fact in 
some degree, it is admitted, that for thirty years neither Coneress, or 
any state le; gislature, has called in question the power cf the U nited 
States to grant the lowed lands, more than others: the origin of 
title, and its continuance, as to either class, being deemed the same. 
A right so obscure, and which has lain dormant, and even unsus- 
pected, for so many years, and the assertion of which will strip so 
much city property, and so mi ny estates of all title, should as I think 
be concluded by long acquiescence, and especially in courts of 
justice. 

Again: the question before us is made to turn by a majority of my 
brethren exclusively on political jurisdic tion; the Ys ht of property isa 
mere incident. In such a case, where there is do ubt, and a conflict 
suggested, the political departments, state and federal, should settle 
the matter by legislation: by this means private owners could be pro- 
vided for and confusion avoided ; but no state complains, nor has 
any one ever complained, of the infraction of her political and sove- 
reign rights by the Unit ed Stat es, or by their agents, in the execution 
of the ereat trust imposed on the latter to dispose of the public do- 
main for the common benefit; on the contrary, we are called on by 
a mere trespasser in the mids t of a city, to assert and maintain this 
sovereign right for his individual protection, in sanction of the 
ass. 

But as already stated, the United States may be an owner of pro- 
perty in a state, as well as another state, or a private corporation, or 
an individual may: That the p roprie tory interest is large, cannot 
alter the principle. I admit if the agents of the United States ob- 
struct navigation, the state authorities may remove the obstructions 
and punish the offenders; so the states have done for many years 
without inconvenience, or complaint. 

Nor can material inconvenience resuli, If a front to a city, or 
land for another purpose is needed, Congress can be applied to for 
a grant as was done by the corporation of Mobile in 1824: If the 
state where the land lies was the owner the same course would have 
to be pursued, ‘The states and the Uniied States are not in hostility ; 
the people of the one are also the people of the other; justice and 
donation is alike due from each. 

Connecticut was once a large proprietor in the North-West Terri- 
tory, (now Ohio.) She owned the shores of a great lake and the 
banks of navigable rivers: Can it be assumed that the admission of 
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Ohio defeated the title of C onnecticut, and that she could not grant ? 
The question will not bear discussion—: aa how can the case put be 
distinguished from the one before us: Nay, how can either be dis- 
tinguished from the rights of private owners of lands above water, or 
under the water? Yet in either inst: ince, is the owner in fee de- 
prived of his property, on this asstumption of sovereign nights. 

The front of the city of Mobile is claimed by the act of 1824, 
sanctioned by this court as a valid grant in the five cases of Pollard 

», Kibbe, 14 Peters; of The C ity of Mobile 7. Eslava, 16 Peters, 
334: of the same plaintiil v. Hallet, 16 Peters, 261; of the same 
plamtif v. Emanuel, 1 How. 95, and of Pollard v. Files, 2 How. 
591. Except the grant to Pollard, the act of 1824 confers the entire 
title, (so far as is known to this court,) of a most valuable portion, 
and a very large portion, of the second city on the gulf of Mexico, 
in wealth and population. ‘This act is declared void in the present 
cause ; and the previous decisions of this court are either directly, or 
in effect, overthrown, and the private owners stripped of all title. 
On this latter point my brethern and T fully agree: Can Alabama 
remedy the evil, and confirm the titles by I “ojslation or by patent ? 
I say by patent, because this state, L arpa Mississippi, and surely 
Florida, will of necessity have to adopt some system of giving title 
if it is possible to do so, aside from private ‘Jegislation ; as the flowed 
Jands are too extensive and valu: ible for the latter mode of grant in 
all instances, 

The charge of the state court to the jury was, that the act of Con- 
eress of 1836, and the patent founded on it, and also, of course, 
the act of 18: 24, were void, if the lands eranted by them were flowed 
at high tide when Alabama was admitted; and it was immaterial 
whether the mud-flat had been filled up and the water excluded by 
the Jabour of man or by natural alluvion. And this charge is de- 
clared to have been proper, by a majority of this court. 

The decision founds itself on the right of navigation, and of po- 
lice connected with navigation. As a practical truth, the mud-flats 
and other alluvion lands in the delia of the river Mississippi, and 
around the Gulf of Mexico, formed of rich deposits, have no con- 
nection with navigation, but obstruct it, and must be reclaimed for 
its furtherance. ‘This is well illustrated by the recent history of Mo- 
bile. When the act of 1524 was passed, granting to the corporation 
the front of the city, it was excluded from the navigable channel of 
the river by a mud-flat, slightly covered with water at high tide, of 
perhaps a thousand feet wide. ‘This had to be filled up before the 
eity could prosper, and of course by individual enterprise, as the 
vacant space, as was apparent, must become city property; and it is 
now formed into squares and streets, having wharves and ware- 
houses. The squares are built up; and the fact that that part of the 
city stands on land once subject to the flow of tide, will soon be 
matter of history. At New Orleans, and at most other places front- 
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ing rivers where the tide ebbs and flows, as well as on the ocean 
and great lakes, navigation is facilitated by similar means; without 
their employment few city fronts could be formed, at all accommo- 
dated to navigation and trade. ‘To this end private ownership is 
indispensable and universal; and some one must make title. If the 
United States have no power to do so, who has? [ repeat, can Ala- 
bama grant the soil? She disavowed all claim and title to and in it, 
as a condition on which Congress admitted her into the union. B 
the act of March 2, 1819, (3 Story’s Laws, 1726,) the Alabama 
territory was authorized to call a convention, and form a state con- 
stitution; but Congress imposed various restrictions, and among 
others the following one: ‘And provided always, that the said con- 
vention shall provide by an ordinance, irrevocable without the con- 
sent of the United States, that the people inhabiting said territory do 
agree and declare that they for ever disclaim all right and title to the 
waste or unappropriated lands lying within the said territory, and 
that the same shall be and remain at the sole and entire disposition 
of the United States.” 

On the 2d of August, 1819, the convention of Alabama formed a 
constitution, and adopted an ordinance declaring * that this conven- 
tion, for and on behalf of the people inhabiting this state, do ordain, 
agree, and declare, that they for ever disclaim all right and title to 
the waste or unappropriated lands lying within this state; and that 
the same shall be and remain at the sole and entire disposition of 
the United States.’? In addition, all the propositions offered by the 
act of March 2, 1819, were generally accepted without reservation. 

On the 14th of December, 1819, Congress, by resolution, admit- 
ted Alabama as a state, on the conditions above set forth. 3 Sto- 
ry’s Laws U. S. 1804. 

That the lands in contest, and granted by the acts of 1824 and 
1836, were of the description of ‘waste or unappropriated,”’ and 
subject to the disposition of the United States, when the act of Con- 
gress of the 2d of March, 1819, was passed, is not open to contro- 
versy, as already stated; nor has it ever been controverted, that 
whilst the territorial government existed, any restrictions to give pri- 
vate titles were imposed on the federal government ; and this in re- 
gard to any lands that could be granted. And I had supposed that 
this right was clearly reserved by the recited compacts, as well as on 
the general principle that the United States did not part with the 
right of soil by enabling a state to assume political jurisdiction. 
That the disclaimer of Alabama, to all right and title in the waste 
lands, or in the unappropriated lands, lying within the state, ex- 
cludes her froma any interest in the soil, is too manifest for debate, 
aside from all inference founded on general principles. It follows, 
if the United States cannot grant these lands, neither can Alabama ; 
and no individual titie to them can ever exist. And to this conclu- 
sion, as I understand the reasoning of the principal opinion, the doc- 
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trine of a majority of my brethren mainly tends. The assumption 
is, that flowed lands, including mud-flats, extending to navigable 
waters, are part of such waters, and clothed with a sovereign politi- 
cal right in the state; not as property, but as a sovereign incident to 
navigation, which belongs to the political jurisdiction; and being 
part of state sovereignty, the United States could not withhold it 
from Alabama. On this theory, the grants of the United States are 
declared void: conceding to the theory all the plenitude it can 
claim, still Alabama has only political jurisdiction over the thing; 
and it must be admitted that jurisdiction cannot be the subject ofa 
private grant. 

‘The present question was first brought directly before this court, 
2% I then supposed, and now do,) in the cause of The C ity of Mobile 

», Eslava, in 1810, when my opinion was expressed on it at some 
1 neth. It will be found in 16 Peters, 247, and was in answer to 
the opinion of the Supreme Court of Alabama, sent up as part of the 
record; having been filed pursuant to the statute of that state, found 
in Clay’s Digest, 286, see. 6. My opinion, then given, has been 
carefully examined, and so far as it goes, is deemed correct, (except 
some errors of the press,) nor will the reasons given be repeated. 

In Hallet’s case, 16 Peters, 263, reasons were added to the for- 
mer opinion. And again, in the case of Emanuel, the question is 
referred to, in an opinion found in 1 How. 101. 

In Pollard’s Lessee v. Files, 2 How. 602, the question, whether 
Congress had power to grant the land now in controversy, was treat- 
ed as settled. As the judgme nt was exclusively founded on the act 
of 1836, (the plaintilf! having adduced no other title,) it was impos- 
sible to reverse the judgment of the Supreme Court of Alabama on 
any other assumption than that the act of Congress conferred a valid 
title. I delivered that opinion, and it is due to myself to say, that 
it was the unanimous judgment of the members of the court then 
present. 

I have expressed these views in addition to those formerly given, 
because this is deemed 1 most important controversy ever ‘brought 
before this court, either as it respects the amount of property in- 
volved, or the principk ‘s on which the present judgment proceeds— 
principle s, in my judgment, as applicable to the high lands of the 
United States as to the low lands and shores. 
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Since the passage of the act of Congress of March 3d, 1839, chap. 82, sect. 2, 
which requires collectors of the customs to place to the credit of the treasurer 
of the United States all money which they receive for unascertained duties or 
for duties paid under protest, an action of assumpsit for money had and re- 
ceived will not lie against the collector for the return of such duties so re- 
ceived by him. 

In what other modes the claimant can have access to the courts of justice, this 
court is not called upon in this case to decide. 

Tis case came up from the Circuit Court of the United States 
for the southern district of New York, on a certificate of division in 
opinion between the judges thereof. 

The action was brought in the Cireuit Court to recover money 
paid to Curtis, as collector of the port of New York, for duties. 
The declaration contained the common money counts, and the de- 
fendant pleaded the general issue. ‘The cause was tried at Novem- 
ber term, 1842. 

The jury found for the plaintiffs, subject to the opinion of the 
court, among other things, 

1. That the plaintifis paid the sum of $181 75 to the defendants, 
on the 3d July, 1841, for duties on the goods imported as being 
raw silk. 

2. That the goods on which the duties were demanded and paid, 
were not raw silk, but a manufactured article. 

3. That the money so paid was under a written protest, made at 
the time of payment. 

4. That the money had been paid into the Treasury by the de- 
fendant, in the month of July, I841, and before the commencement 
of this suit. 

Upon the argument of this cause, after verdict, several questions 
arose ; among others, the following, viz. : 

Whether or not the 2d section of the act of Congress, approved 
on the 3d day of March, 1839, entitled ‘¢ An act making appropria- 
tions for the civil and diplomatic expenses of government for the 
year 1839,” was a bar to the action? 

On this question the opinions of the judges were opposed. 
Whereupon, on motion of the plaintiffs by their counsel, it was 
ordered, that the foregoing state of the pleadings and facts, which 
is made under the direction of the judges, be certified under the seal 
of this court, according to the statute in such case made and pro- 
vided, to the Supreme Court of the United Siates, to the end, that 
the question on which the said disagreement has happened may be 
finally decided. 


The cause was argued (in writing) by Sullivan, for the plaintiffs 
in error, and JVelson, attorney-general, for the defendant. 
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Sullivan, for plaintiffs. 

This cause comes before the court on a certificate of a division 
from the Circuit Court of the United States for the southern district 
of New York. 

The plaintiffs, as importers, had a perfect right to have and main- 
tain this action against the defendant upon the facts as found in this 
cause. Elhott v. Swartwout, 10 Peters, 137. 

The 2d section referred to in the certificate of division (9 Laws 
U. S. 1012) does not take away this right of action. 

Because this right existed at common law, and the statute does 
not express a clear intent to do so. Bac. Abr. tit. Statute; 19 Vin. 
Abr. 524, sect. 125. 

Because this right is not taken from the importer by necessary im- 
plication ; but, on the contrary, the prospective language of this sec- 
tion shows, that Congress contemplated that actions against collec- 
tors would and should be brought in future, and sustained, as they 
had been in all cases of illegal exaction of duties, if paid under suf- 
ficient protest. This section provides, that money paid to a collec- 
tor under protest shall not be held by him to await the result of ; any 
litigation in relation to the rate or amount of duty legally chargeable. 
This is all prospective, and relates to suits which may be brought i in 
future ; for there is not a word that limits the effect of the provision 
in this section to the past or present, but words in the future 
tense only are used. ‘The section commences with the words, 
‘From and after the passage of this act,”’ and refers only to money 
thereafier to be received by collectors. The whole tenor of the sec- 
tion imports an intent not to take away the right of litigation for 
money paid under protest. But if it be urged, ~ that the delegation 
of a new power to the secretary of the Treasury to take cognisance 
of such claims for repayment of duties illegally exacted, imports, by 
necessary implication, that Congress inte mded to vest in him exclu- 
sively the right of ascertaining the facts in such cases, and of decid- 
ing the law thereon, the plaintiffs respectfully ask the court to con- 
sider in what widely different language such an intent must needs 
have been expressed. ‘There must have been an express prospective 
provision of some mode of proving the facts of each case, consistent 
with the constitutional guaranty of the right of trial by jury ; for up 
to the passing of the act in question, the law had, by necessary im- 
plication, and by the known course of judicial proceedings in such 

cases, recognised this right as the right of all importers paying such 
duties under protest, and the means of an ulterior decision of all 
questions of law other than the opinion of the secretary would have 
been provided ; whereas this law, by authorizing the secretary to re- 
pay such illeg erally exacted duties when he should be satisfied they 
ought to be repaid, has left open to importers their known and con- 
stitutional right of recourse to the tribunals of law when he should 
not be satisfied ; so that the true construction of the provision giving 
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bien : suc " a power may rie valid into full effect, to the utmost infer- 
rible intention from the terms of this section , quite consistently with 
leaving to al! importers their remedy at law, as well as the privilege 
of applying to the secretary at their option. 

Because the purpose of this section appears to be two-fold, to wit: 
the security of public moneys received for duties under ‘protest, 
and the re payment of them by the secretary in all cases where he 
may be satisfied they ought to be repaid, without touching, varying, 
or altering, in any manner, the right of action by importers against 
the collector. 

Because the collectors have always been required by law to pay 
over all moneys, without reference to protests. See ‘An act to 
regulate the collection of duties on inporis and tonnage,”’ Acts of 
bth Congress, chap. 128, sect. 21,(3 Laws U.S. 157,) which pro- 
vides, inter alia, that the ‘collector shall at all times pay to the 
order of the officer who shall be authorized to direct the payment 
thereof, the whole of the moneys which they may respectively re- 
ceive by virtue of this act; (such moneys as they are otherwise by this 
act directed to pay, only excepted ;)”? and it is by virtue, in part, 
of this very act that the collector demanded and received the money 
paid in this case. 

The money being withdrawn from the collector’s hands by law, 
it would seem unjust that he should be exposed to a judgment and 
execution thereon ; but this section provides that it shall be the duty 
of the secretary to refund, and thus the collector is indemnifie d, 
which is equivale nt toa right of retaining money paid under protest, 
as laid down in the case of Elliott v. Swartwout, 10 Peters, 154, 
where the court speak of the collector’s prote -cting himself by re- 
taining the money or claiming an indemnity ; ; but if not strictly an 
indemnity, and it ‘should be found i in practice that the collector was 
not re-imbursed, he would refrain from exacting duties in doubtful 
cases until he had the sanctton of the secretary, and his assurance 
that the money should be repaid upon the recovery of a judgment 
at law. And this court he Nd) i in the case of ‘Tracy and Balestier v. 
Swartwout, 10 Peters, 98, 99, that the personal inconvenience to 
the collector is not to be considered. 

The collector is liable for money Ulegaily exacted and paid under 
protest, although the same may have been turned over to the go- 
vernment under the requircinents of the acts of Congress. 

In the case of ‘Townson v. Wilson and others, 1 Campb. 396, 
Lord Ellenborough says, ‘‘if any person gets money into his hands 
illegally, he cannot discharge himself by paying it over to another ;” 
and this opinion is entitled to more consideration than nist prius 
decisions usually are, because Lord Ellenborough states, that he had 
consulted the other judges, and —* they agreed with him. 

In the case of Sadler v. Evans, or Lady Windsor’s case, 4 Burr. 
1986, it is held, that where notice is gi given, the agent may and ought 
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to be sued, and cannot exonerate hinssell by payment. This case 
is cited and approved in Elliott ». Swartwout. 

In the Commentaries of his Honour Judge Story, on Agency, p. 
311, § 307, it is laid down, that ‘* where money 1s obtained from 
thir d pers wns, by public officers, illegally, but under colour of office, 
it may be rec overed back again from them if notice has been given 
by the party, at the time, to the officer, althongh the money has 
been paid over to the government.”’ In the case of Elliott v. Swart 
wout, 10 Peters, 158, it is held, that ‘¢ where moncy is illegally de- 
manded and received by an agent, he cannot exonerate himself 
from personal responsih ility by pay ing it over to his principal ;”’ and 
in the ease of Bend ¢. Hoyt, 13 Peters, 267, it is held, that ‘‘ there 
is no doubt the collecior is generally liable in an action to recover 
back an excess of duties paid to him, as collector, where the duties 
have been illegally demanded, and a protest of "the illegality has 
been made at the time of payment, or notice then given that the 
party means to contest the claim, whether he has paid over the 
money to the government or not.” 

If it be ebjected that the payments here referred to are voluntary, 
the answer is, that it is evident that the contrary is the fact. If the 
cases and the remarks in the Commentaries above referred to had 
been made concerning an ordinary agent, there might be ground for 
such an objection ; but a collector is the defendant in each case, and 
government officers are speci ally referred to in the Commentaries, 
and if there had been any distinciion between the kinds of payments, 
that distinction would have been referred to, for it was well known 
to the court, that collectors and other government officers were then 
compelled by law to pay over all money received by them ; and, as 
has been previously shown, the seciion in question is no more com- 
pulsory than the laws in force at the time of those decisions, and, 
it follows, that th: ey are controlling and decisive in this case. 

The case of Greenway v. Hi wd, 4 Term Rep. 553, 554, does 
not apply, because it appears to have been a voluntary payment, and 
is so decided to be in Elliott 7. Swartwout. 

[Of Mr. .Velson’s argument in reply the reporter has no notes. ] 


C 
to) 


Mr. Justice DANIEL delivered the opinion of the court. 


In order to arrive at the answer which should be given to the 
question certified upon this record, the objects first to be sought for 
are the intention and meaning of C ongress in the enactment ‘of the 

2d section of the act of March 3d, 1839, under which the question 
sent here has been raised. ‘The positive language of the statute, it 
is true, must control every other rule of interpretation, yet even 
this may be better understood by recurrence to the known public 
practice as to matters in pari materia, and by the rules of law as 
previously expounded by the courts, and as applied to and as having 
influenced that practice. The law as laid down by this court w ith 
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respect to collectors of the revenue, in the case of E Moen v. noe 
wout, 10 Peters, 137, and again incidentally in the case of Bend v. 
Hoyt, 13 Peters, 263, is precisely that which is applicable to agents 
in private transactions between man and man, viz. : that a voluntary 
payment to an agent without notice of objection will not subject the 
agent who shall have paid over to his principal ; but that payment 
with notice, or with a protest against the legality of the demand, 
may create a liability on the part of the agent who shall pay overto 
his principal in despite of such notice or protest. Such was the 
Jaw as announced from this court, and Congress must be presumed 
to have been coguisant of iis existence; and as the peculiar power 
ordained by the Constitution to prescribe rules of right and of 
action for all officers as well as others falling within the legitimate 
scope of federal legislation, they must be supposed to have been 
equally cognisant of the effects and tendencies of this court’s deci- 
sions upon the collection of the public revenue. With this know- 
ledge necessarily presumed for them, Congress enact the 2d section 
of the act of 1839. It should not be overlooked, for it is very ma- 
terial in seeking for the views of Congress in this enactment, that 
the court, in the case of Elliott ». Sw artwout, in its reasoning upon 
the second point submitted to them, say, that the claimant by giving 
notice to the collector would “ put him on his guard,” by requiring 
him not to pay over the money. ‘They farther say, that the « -ollector 
would, by the same means, be placed in a situ: ition to claim an in- 
demnity. The precise mode in which this protection of the collec- 
tor was to be accomplished, or his indemnity secured, it is true, the 
court have not explicitly declared ; but it is thought to be no forced 
construction of their language to explain it as sanctioning a right of 
retainer in the collector of the funds received by him for the govern- 
ment; for what shield so effectual could he interpose between him- 
self and the cost and hazards of frequent litigation? Indeed, this 
would appear, according to the opinion of the court, that very pro- 
tection which justice and nec essity would equally warrant. In 
practice, this retainer has, with or without warrant, been resorted to. 
And now let us look to the language of the act of 1839, chap. 
82, § 2. “ That from and after the passage of this act, all money 
paid to any collector of the customs, or to any person acting as such, 
for unascertained duties, or for duties paid under protest against the 
rate or amount of duties charged, shall be placed to the credit of 
the treasurer of the United States, kept and disposed of as all other 
money paid for duties is required by law, or by regulation of the 
Treasury De partment, to be placed to the eredit of the treasurer, ke »pt 
and dispose ‘d of ; and it shall not be held by said collector or person 
acting as such, to await any ascertainment of duties, or the result 
of any litigation in relation to the rate or amount of duty legally 
chargeable and collectable in any case where money is so paid: but 
whenever it shall be shown to the satisfaction of the secretary of the 
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Treasury, that in any case of unascertained duties, or duties paid 
under protest, more money has been paid to the collector, or to the 
person acting as such, than the law requires should have been paid, 
it shall be his duty to draw his warrant upon the treasurer in favour 
of the person or persons entitled to the over-payment, directing the 
said treasurer to refund the same out of any money in the ‘Treasury 
not otherwise appropriated.”? What is the plain and obvious im- 
port of this provision, taking it independently and as a whole? It 
is that all moneys thereafter paid to any collector for unascertained 
duties, or duties paid under protest, (i. e. with notice of objection 
by the payer,) shall, notwithstanding such notice, be placed to the 
eredit of the treasurer, kept and disposed of as all other money paid 
for duties is required by law to be kept and disposed of; that is, 
they shall be paid over by the collector, received by the treasurer, 
and disbursed by him in conformity with appropriations by law, pre- 
cisely as if no notice or protest had been given or made ; and shall 
not be retained by the collector (and consequently not withdrawn 
from the uses of the government) to await any ascertainment of 
duties, or the result of any litigation relative to the rate or amount 
of duties, in any case in which money is so paid. 

This section of the act of Congress, considered independently 
and as apart from the facts and circumstances which are known to 
have preceded it, and may fairly be supposed to have induced its 
enactinent, must be understood as leaving with the collector no lien 
upon, or diseretion over, the sums received by him on account of 
the duties described therein; but as converting him into the mere 
bearer of those sums to the Treasury of the United States, through 
the presiding officer of which department they were to be disposed 
of in conformity with the law. Looking then to the immediate 
operation of this section upon the conclusions either directly an- 
nounced or as implied in the decision of Elliott v. Swartwout, how 
are those conclusions affected by it? ‘They must be influenced by 
consequences like the following: That whereas by the decision 
above mentioned it is assumed that by notice to the collector, or by 
protest against payment, a personal liability for the duties actually 
paid, attaches upon, and that for his protection a correspondent right 
of retainer is created on his part; it is thereby made known (i. e. 
by the statute) that under no circumstances in future should the 
revenue be retained in the hands of the collector: that he should in 
no instance be regarded by those making payments to him as having 
a lien upon it, because he is announced to be the mere instrument 
or vehicle to convey the duties paid into his hands into the ‘Treasury : 
that it is the secretary of the ‘Treasury alone in whom the rights of 
the government and of the claimant are to be tested : and that who- 
soever shall pay to a collector any money for duties, must do so 
subject to the consequences herein declared. Such, from the 3d 
day of March, 1839, was the public law of the United States; it 
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operated as notice to every one ; it applied, of course, to every citi- 
zen as well as to officers concerned in the regulations of the revenue ; 
and as it removed the implications on which the decision of Eliott 
v. Swartwout materially rested, that case cannot correctly control 
a question arising under a different state of the law, and under a 
condition of the parties also essentially different. 

It will not be irrelevant here to advert to other obvious and 
cogent reasons by which Congress may have been impelled to the 
enactment in question; reasons which, it is thought, will aid in fur- 
nishing a solution of their object. Uniformity of imports and ex- 
cises is required by the Constituiion, Regularity and certainty in 
the payment of the revenue must be admitted by every one as of 
primary importance: they may be said almost to constitute the basis 
of good faith in the transactions of the government; to be essential 
to its practical existence. Within the extended limits of this coun- 
try are numerous collection-districts ; many officers must be intrusted 
with the collection of the revenue, and persons much more nume- 
rous, with every variety of interest and purpose, are daily required 
to make payments at the ports of entry. ‘To permit the receipts at 
the customs to depend on constructions as numerous as are the 
agents employed, as various as might be the designs of those who 
are interested ; or to require that those receipts shall await a settle- 
ment of every dispute or objection that miglit spring from so many 
conflicting views, would be greatly to disturb, if not to prevent, the 
uniformity prescribed by the Constitution, and by the same means 
to withhold from the government the means of fulfilling its import- 
ant engagements. In the view of mischiefs so serious, and with 
the intention of preventing or remedying them, nothing would seem 
more probable.or more reasonable, we might add more necessary, 
than that the government should endeavour to devise a plan by 
which, as far as practicable, to retain its fiscal operations within its 
own control, thereby insuring that uniformity in practice, enjoined 
by the theory of the Constitution, and that punctuality which is 
indispensable to the benefit of all. Such a plan has Congress de- 
vised in the act in question. We have no doubts of the objects or 
the import of that act; we cannot doubt that it constitutes the 
secretary of the ‘Treasury the source whence instructions are to 
flow: that it controls both the position and the conduct of collect- 
ors of the revenue: that it has denied to them every right or authori- 
ty to retain any portion of the revenue for purposes of contestation 
or indemnity ; has ordered and declared those collectors to be the 
mere organs of receipt and transfer, and has made the head of the 
Treasury Department the tribunal for the examination of claims for 
duties said to have been improperly paid. 

It has been urged that the clause of the act of 1839 declaring 
that the money received shall not be held by any collector to await 
any ascertainment of duties, or the result of any litigation in relation 
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to the rate or amount of duties legally chargeable and collectable 
in any case where money is so paid; shows that Congress did not 
mean to deprive the party of his action of assumpsit against the 
collector: that litigation of that description was still contemplated, 
and that the only object of the law was to place the money in dis- 
pute in the possession of the treasurer, to await a decision, instead 
of leaving it in the hands of the collector. The court cannot assent 
to this construction. It will be remembered that the two principal 
cases in which collectors have claimed the right to retain, have 
been those of unascertained duties, and of suits brought, or threat- 
ened to be brought, for the recovery of duties paid under protest. 
It is matter of history that the alleged right to retain on these two 
accounts, had led to great abuses, ‘and to much loss to the public ; 
and it is to these two subjects, therefore, that the act of Congress 
particularly addresses itself. It begins by declaring that all money 
received on these accounts shall be paid into the Treasury ; and 
then, in order to show that the collector is not the person with 
whom any claims tor this money are to be adjusted, or who is to be 
held responsible for it, the act proceeds to declare that the money 
shall not remain in his hands even if the protest is followed by a 
suit: that, notwithstanding suit may be brought against him, he 
shall still pay the money into the ‘Treasury, a and that the controversy 
shall be adjusted with the secretary. Congress supposed , probably, 
that a party might choose to sue the collector, as has been done } in 
this instance ; but it does not by any means follow, that it was 
intended to make him liable in the suit, or to give the party the 
right of recovery against him. ‘The words used go to show, 
that neither a protest which is mentioned in the first part of the 
section, nor a suit which is mentioned in the clause of which we 
are speaking, shall be a preiext or excuse for retaining the money. 
Suppose the words in relation to a litigaiion had been omitied, and 
the Jaw had said, that the collector should not retain the money for 
any ascerti tinment of duties, but that the secretary of the ‘Treasury 
in that case, as well as in the case of duties, paid under protest, 
should adjust the claim and pay what was really due. ‘The omis- 
sion supposed would have strongly implied that, if there was liti- 
gation, he might retain, and it might be said with much show of 
reason, that by forbidding him to retain for unasceriained duties, 
but not forbidding him to retain in case of litigation for duties paid 
under protest, implied that he could not retaim for the former but 
might for the latter. We hold it not a logical mode of reasoning 
where the omission of words would evidently lead to a partic -ulat 
conclusion, to argue that their insertion can do the same thing. 
Besides, the litigation spoken of, and which is said to lead to this 
result, is a litigation for duties paid under protest, and not for over- 
payments of unascertained duties. If these words were intended 
to sanction suits against collectors for the former, why are litigations 
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for the latter not also countenanced ? ? Independently of this statute, 
the collector might have been sued for over-payments on unascer- 
tained duties as well as for duties paid under protest. And it can 
hardly be reconciled with reason or consistency that Congress de- 
signed to preserve the right of suit in the one case, and to deny it 
in the other. Yet if these words have the force contended for by 
the defendant in error, they give the right of action against the col- 
lector for duties paid under protest only, leaving the party who has 
overpaid unascertained and estimated dutie 'S, no “remedy but that of 
resorting to the secretary of the ‘Treasury. It would be difficult to 
assign any good reason for such a diversity ; we think none such 
Was intended, that none such in reality exists, that the law intends 
merely to declare that if the protest is followed by a suit, the duties 
in that case as well as in the other, shall be paid into the ‘Treasury 
and shall not remain in the hands of the collector to abide the result 
of the suit. The conclusion to which we have come upon this 
statute is greatly strengthened by the act of Congress of May 31st, 
1844 , chap. 31 which, i in suits brought by the United States for the 
enforcement of the revenue laws, or for the collection of duties due 
or alleged to be due on merchandise imported, authorizes a writ of 
error from this court to the Circuit Courts without regard to the 
sum in controversy. ‘The object of this law undoubicdly was, to 
obtain uniformity of decision in regard to the duties imposed. 
Prior to the act of 1839 there were often differences of opinion in 
the circuits in the construction of the laws, and in instances too in 
which the amount in controversy was too small to enable either 
party to bring thein here for revisal by writ of error. It can hardly 
then be imagined that when Congress was taking measures express- 
ly to secure uniformity of decision and practice in relation to the 
amount of duties imposed by law, they would have confined the 
writ of error to cases brought by the United States, when they were 
of small amount, and refused 1t in suits against collectors in similar 
controversies, if they supposed that such suits could still be main- 
tained. Indeed it has heretofore been in this latter form that the 
amount of duties claimed has been far more frequently contesied, 
than by suits brought by the United States. And if this form of 
trying the question had not been intended to be taken away by the 
act of 1839, there could have been no reason for excluding it from 
the act of 1844. For the purposes obviously designed by this law, 
it would have been much more important to the public to have 
allowed the writ of error in suits against collectors, than in suits 
instituted by the United States, supposing suits of the former de- 
scription to be still maintainable ; and the omission of such a reme- 
dy strongly implies that the legislature supposed such suits could 
be no longer maintained. 

It is contended, however, that the language and the purposes of 
Congress, if really what we hold them to be declared in the statue 
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of 1839, cannot be sustained, be scause they would be repugnant to 
the Constitution, inasmuch as they would debar the citizen of his 
right to resort to the courts of justice. ‘The supremacy of the Con- 
stitution over all officers and authorities, both of the federal and state 
governments, and the sanctity of the richts guarantied by it, none 
will question. ‘These are concessa on all sides. The objection ‘above 
referred to admits of the most satisfactory refutation. ‘This may be 
found in the following positions, familiar in this and in most other 
governments, Viz. : that the government, as a general rule, claims 
an exemption from being sued in its own courts. That although, as 
being charged with the administration of the laws, it will resort to 
those courts as means of securing this great end, it will not permit 
itself to be impleaded therein, save in instances forming conceded 
and express exceptions. Secondly, in the doctrine so often ruled 
in this court, that the judicial power of the United States, although 
it has its origin in the Constitution, is (except in enumerated in- 
stances, applicable exclusively to this court) dependent for its dis- 
tribution and organization, and for the modes of its exercise, entirely 
upon the action of Congress, who possess the sole power of cre: iting 
the tribunals (inferior to the Supre me Court) for the exercise of the 
judicial power, and of investing them with jurisdiction either limited, 
concurrent, or exclusive, and of withholding jurisdiction from them 
in the exact degrees and character which to Congress may seem 
proper for the public good. ‘To deny this position would be to ele- 
vate the judicial over the legislative branch of the government, and 
to give to the former powers linited by its own discretion merely. 
It follows, then, that the courts created by statute must look to the 
statute as the warrant for their authority ; certainly they cannot go 
beyond the statute, and assert an authority with which they may not 
be invested by it, or which may be clearly denied to them. ‘This 
argument is in nowise impaired by admitting that the judicial power 
shall extend to all cases arising under the Constitution and laws of 
the Uniied States. Perfectly consistent with such an admission is 
the truth, that the organization of the judicial power, the definition 
and distribution of the sul bjects of jurisdiction in the fe sderal tribunals, 
and the modes of their action and authority, have been, and of right 
must be, the work of the legislature. The existence of the Judicial 
Act itself, with its several supplements, furnishes proof unanswer- 
able on this point. The courts of the United States are all limited 
in their nature and constitution, and have not the powers inherent 
in courts existing by presc riptio mn or by the common law. 

In devising a system for imposing and collecting the public re- 
venue, it was competent for Congress to designate the officer of the 
government in whom the rights of that government should be repre- 
sented in any conflict which might arise, and to prese ribe the man- 
ner of trial. It is not imagined, that by so doing Congress is justly 
chargeable with usurpation, or ‘that the citizen is thereby deprived 
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of his rights. ‘There is nothing arbitrary in such arrangements ; they 
are general in their character ; oo the result of principles inherent 
in the government ; are defined and promulgated as the public law. 
A more striking example of the powers exeried by the government, 
in relation to its fiscal concerns, than 1s seen in the act of 1839, is 
the power of distress and sale, authorized by the act of Congress of 
May 15th, 1820, (3 Story, 1791,) upon adjustments of accounts by 
the first comptroller of the ‘Treasury. ‘This very strong and summary 
proceeding has now been in practice for nearly a quarter of a cen- 
tury, without its regularity having been questioned, so far as is known 
to the court. The courts of the United States can take cognisance 
only of subjects assigned to them expressly or by necessary implica- 
tion; & fortiori, they can take no cognisance of matters that by law 
are either denied to them or expressly referred ad aliud examen. 

But whilst it has been deemed proper, in examining the question 
referred by the Circuit Court, to clear it of embarrassments with 
which, from its supposed connection with the Constitution, it is 
thought to be environed, this ccurt feel satisfied that such embar- 
rassments exist in imagination only and not in reality: that the case 
and the question now before them present no inte rference with the 
Consti(ution in any one of its provisions, and may be, and should be 
disposed of upon the pl dnest principles of common right. In testing 
these proposiiions it is proper to recur to the case of Ejhott and 
Swartwout, and again to bring to view the erounds on which that 
ease was ruled. It was, unquestionably, decided upon principles 
which may be admitted in ordinary ea:cs of agency, which expressly 
recognise the right, nay, the duty of the agent to retain, and make 
his omission so to retain an ingredient in the eravamen or breach of 
duty, whence his fiability and his promise are implied by the law. 
The Tan guage of the court, 10 Peters, 154, is this: “There can be 
no hards ship i in requiring the party to give notice to ihe collector that 
he considers the duty claimed Hlegal, and put him on his guard by 
requiring him not to pay over the money, ‘The collector wo ould then 
be placed ina situation to claim an indemnity from the government. 
But if the party is entirely silent, and no intimation is given of an 
intention to seek repayment of the money, there can be no ground 
upon which the collector can retam the money, or call upon the gos 
vernment to indemnify him against a sut.’? Here then the right 
and the duty of retainer are sanctioned in the officer; without them 
the notice spoken of would be nugatory—a vain ect, which the law 
never requires. And this right and this duty in the officer, and this 
injanction of notice to him, must all be understood and are pro- 
pounded in this decision as principles or precepts of the law, with the 
knowledge of which each of the pares must stand aflecte d. 

The action of assumpsit for money had and received, it is said by 
Ld. Mansfield, Burr. 1012, Moses v. Macfarlen, will lie in ceneral 
whenever the ’ defendant has received money which is the property 











JANUARY TERM, 1845. 247 





Cary v. Curtis. 





of the plaintiff, and which the defendant is obliged by the ties of 
natural justice and equity to refund. And by Buller, Justice, in 
Stratton v. Rastall, 2 'T. R. 370, “that this action has been of late 
years extended on the principle of its being considered like a bill in 
equity. And, therefore, in order to recover money in this form of 
action the party must show that he has equity and conscience on his 
side, and could recover in a court of equity.” These are the gene- 
ral grounds of the action as given from high authority. ‘There must 
be room for implication as between the parties to the action, and the 
recovery must be ex equo et bono, or it can never be. If the action is 
to depend on the principles laid down by these judges, and espe- 
cially by Buller, a case of hardship merely could scarcely be founded 
upon them; much less could one of injustice or oppression, nor even 
one which arose from irregularity or indiscretion in the plaintiff’s 
own conduct. So far as the liability of agents in this form of action 
appears to have been considered, the general rule certainly is, that 
the action should be brought against the principal and not against a 
known agent, who is discharged from liability by a bond fide pay- 
ment over to his principal, unless anterior to making payment 
over he shall have had notice from the plaintiff of his right and of 
his intention to claim the money. ‘The absence of notice will be an 
exculpation of the agent in every instance. And with regard to the 
effect of the notice in fixing liability upon the agent, that effect is 
dependent on the known powers of the agent and the character of 
his agency. If, for instance, the agent was known to be a mere car- 
rier or vehicle to transfer to his employer the amount received, pay- 
ment to the agent with such knowledge, although accompanied with 
a denial of the justice of the demand, would seem to exclude every 
idea of an agreement express or implied on the part of the agent to 
refund ; and could furnish no ground for this action against the 
agent who should pay over the fund received to his principal. This 
doctrine is believed to be sanctioned by the cases of Greenaway v. 
Hurd, 4 T. R. 553, of Coles v. Wright, 4 Taunt. 198, and of Tope 
v. Hockin, 7 Barn. & Cres. 101. Tis true that the case in Taunt. 
and that from Barn. & Cres. were not instances of payment under 
protest; but the case from 4 T. R. has this common feature with 
that before us, that it was an action against an excise officer for du- 
ties said to have been illegally collected, in which the plaintiff de- 
nied the legality of the demand, though he subsequently paid it. 
But all three of these cases concur in condemning the harshness of 
a rule which would subject an agent, who is a mere channel of con- 
veyance or delivery of the amount which might pass through his 
hands. Neither cf these cases was affected by a positive —- 
mandate requiring the agent to make payment over to his principal. 

Another principle held to be fundamental to this action is this: 
that there must exist a privity between the plaintiff and defendant ; 
something on which an obligation, an engagement, a promise from 
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the latter to the former can be implie ds : foe if such implication be 
excluded from the relation between the pr: arties by positive law, or by 
inevitable legal intendment, every foundation for the promise and of 
the action upon it is destroyed; for none can be presumed or per- 
mitted to promise what either law or reason does not warrant or 
may actually forbid. ‘Thus, where bankers received bills from their 
foreign correspondents, with directions to pay the amount to the 


plaintiff, but on being applied to by him refused to do so, alihough 


they afierwards received the amount of these bills; it was held, that 
an action for money had and received would not lie to recover it 
from them, there being no privity between them and the plaintiff. 
Lord Ellenborough observed, the defendants might hold for the bene- 
fit of the remitter, until by some engagement entered into by them- 
selves with the persons who were the « objects of the remiitance, they 
had precluded themselves from so doing; but here, so far from there 
~ ‘ing such an engagement, they repudi: ited it altogether. Williams 
. Everett, 14 East, 582. Again, where J., an atiomey, who was 
pie me ‘d to receive dues for the plaintiff, went from home, leaving 
B., his clerk, at the office; B., in the absence of his master, receive d 
money on account of the above dues for the chent, which he was 
authorized to do, and gave a receipt “ B., for Mr. J.) J. was in 
bad circumstances when he left home, and never returned. B. af- 
terwards refused to pay the money to the client, and on an action for 
money had and received against him, it was held not to lie; for the 
defendant received the money as the agent of his master, and was 
accountable to him for it; the master, on the other hand, being an- 
swerable to the client for the money received by the clerk, there was 
no privity of contract between the present plaintiff and the defend- 
ant: Stevens v. Badcock, 3 Barn. & Adolph. 354. So in the case 
of Sims et al. v. Brittain et al., 4 Barn. & Adolph. 575. A., B., and 
others, were part-owners of a ship in the service of the East India 
Company ; B. was managing owner, and employed C, as his agent, 
and C, kept a separate account on his books with B. as such manag- 
ing owner. In order to obtain payment of a sum of money from 
the East India Company on account of the ship, it was necessary 
that the receipt should be signed by one or more of the owners he- 
sides the managing owner; and upon a receipt being signed by B. 
and by another of the owners, C. received £2000 on account of the 
ship, and placed it to the credit of B. in his books as managing 
owner; the part owners having brought money had and received to 
recover the balance of that account, held, that C. had received the 
moncy as the agent of B., and was accountable to him for it; and 
that there was no privity between the other part-owners and C., and 
consequently, that the action was not maintainable. To the same 
effect are the cases of Rogers v. Kelly, 2 Camp. 123, and Edden v. 
Read, 3 Camp. 339, and Wedlake v. Husley, 1 Crompton & Jarvis, 
$3. If indeed the defendant has consented (where he can properly 
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consent) to hold the money for ‘the use of the plaintiff, he may be 
liable. And it is conceded, that his consent need not be express, 
but it must, if not so, rest upon fair and natural implication or legal 
intendment. W here suc h implication or intendment ts excluded, 
forbidden by the position of the parties, by positive law, or by the 
character of the transaction, consent or any obligation upon which 
to imply it is entirely removed. 

We have thus stated, and will here recapitulate, the principles on 
which the action for money had and received may be maintained. 
They are these: Ist. Whenever the defendant has received money 
which is the property of the plaintiff, and which the defendant is 
obliged, by the ties of natural justice and equity, to refund. 2dly. 
In the case of an agent, where such agent is not notoriously the 
mere carrier or instrument for transferring the fund, but has the 
power of retaining, and before he has paid over has received notice 
of the plaintiil’s claim, and a warning not to part with the fund. 
3dly. Where there exists a privity between the plaintiff and the de- 
fendant. Let the case before us be brought to the test of these rules. 
The 2d section of the act of Congress declare ‘s, first, that from its 
passage, all money paid to any collector of the customs for unascer- 
tamed duties, or duties paid under protest against the rate or amount 
of duties charged, shall be placed to the credit of the treasurer, to 
be kept and applied as all other money paid for duties required by 
law. Secondly, that they shall not be held by the collector to await 
any ascertainment of duties, or the result of any litigation concern- 
ing the rate or amount of duty legally chargeable or ¢ ollee table. And 
thirdly , that in all cases of dispute as to the rate of dutie ‘s, application 
shall be made to the see retary of the Treasury, who shall direct the 
repayment of any money improperly charged. This section, as a 
part of the public: law, must be taken as notice to all revenue officers, 
and to all importers and others dealing with those officers in the line 
of their duty. There is nothing obscure or e quivocal in this law; it 
declares to every one subject to the payment of duties, the disposi- 
tion which shall be made of all payments in future to coliee ‘tors; te lls 
them those officers shall have no discretion over money rece ived by 
them, and especially that they shall never retain it to await the re- 
sult of any contest concerning the right to it; and that quoad this 
money the statute has converted those ‘officers into mere instruments 
for its — to the Treasury. With full knowledge thus imparted 
by the law, can it be correctly understood that the party making 
payment can, ex equo et bono, recover against the officer for acting in 
literal confor mity with the law, converting thereby the pe rformance 
of his duty into an offence; or that upon geecignes of equity and 
good conscience, an obligation and a promise to refund shall be im- 
plied against the express ‘Tmandate of the law? Such a presumption 
appears to us to be subversive of every rule of right. ‘The more 
correct inference seems to be, that payment under such circumstances 
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must, ec equo et bono, nay, ex necessitate, and in despite of objection 
made at the time, be taken as being made in conformity with the man- 
date of the law and the duty of the office r, Which exclude not only any 
implied promise of repayment by the officer, but would render void 
an express promise by him, founded upon a Violation both of the law 
and of his duty. ‘The claimant had his option to refuse payment ; 

the detention of the goods for the adjustment of duties, being an inci- 
dent of probable occurrence, to avoid this it could not be permitted 
to effect the abrogation of a public law, or a system of public policy 
essentially connected with the ge neral action of the government. 

The claimant, moreover, was not without other modes of redress, 
had he chosen to adopt them. Ile might have asserted his right to 
the possession of the goods, or his exemption from the duties de- 
manded, either by replevin, or in an action of detinue, or perhaps 
by an action of trover, upon his tendering the amount of duties ad- 
mitted by him to be legally due. ‘The legitimate inquiry before this 
court is not whether all right of action has been taken away from the 
party, and the court responds to no such inquiry. ‘The question 
presented for decision, and the only question decided, is whether, 

under the notice given by the statuie of 1839, payments made in 
despite of that notice, though with a protest agrainst their supposed 
illegality, can constitute a cround for that implied obligation to re- 
fund, and for that promise inferred by the law from such obligation, 
which are inse parable from, and indeed are the only foundation of, a 
right of recovery in this particular form of action. “And here is pre- 
sented the answer to the assertion, that by the act of 1839, or by the 
construction given to it by this court, the party is debarred all ac- 
cess to the courts of justice, and left entirely at the mercy of an ex- 
ecutive officer. Neither have Congress nor this court furnished the 
slightest ground for the above assertion. 

But the objection to a recovery in this action may be farther ex- 
tended, upon grounds which to the court appear to be insuperable. 
We all’ know that this action for money had and received is founded 
upon what the law terms an implied promise to pay what in good 
conscience the defendant is bound to pay to the plaintiff. It being 
in such case the duty of the defendant to pay, the law imputes to 
him a promise to pay. ‘This promise is always charged in the de- 
claration, and must be so charged in order to maintain the action. 
It was upon this principle that the action for money had and received 
was sustained in the case of Elliott v. Swartwout. ‘There money 
had been taken by the collector for duties which were not imposed. 
This money lawfully belonged to the plaintiff; it was the duty, there- 
fore, of the collector to pay it back to him. The collector was not 
bound to pay it to the treasurer, for the law did not command this 
disposition of it. It did not belong to the United States, who had 
no right, therefore, to demand it of him, and could not have reco- 
vered it against him, in a suit, if he had paid it back to the true 
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owner. It being the duty of the collector to return what he had un- 
lawfully taken, the law implied on his part a promise to do so; and 
on this implied promise, arising or inferred from a duty imposed up- 
on him, the action was maintained. The protest and notice were 
to him of no farther importance than to warn him to hold over, and 
to take away an excuse he might otherwise have had from payment 
to his principal. It was kis duty, as the law then stood, not to pay 
over, but to pay back to the par:y from whom he had collected with- 
out legal authority, when warned that this party should look to him 
for reimbursement, and not to his principal. But the law never im- 
plies a promise to pay, unless duty creates the obligation to pay; 
and more especially it never implies a promise to do an act contrary 
to duty or contrary to law. Now, under the statute of 1839, if the 
collector receives money, though for duties not due, it is neverthe- 
less made his duty to pay it into the Treasury, to be repaid there, if 
the party claiming is found to be entitled to it. And the question 
here is, will the law imply a promise from the collector to do that 
which is contrary to his official duty, contrary to the command of a 
positive statute? If it will not, then the action of assumpsit for mo- 
ney had and received will not lie in this case. 

Moreover, the law will never imply a promise where it would be 
unjust to the party to whom it would be imputed, and contrary to 
equity so to imply it. Suppose the collector should not, as directed 
by law, pay the money into the ‘l'reasury, the United States might 
undoubtedly maintain an action against him for money had and re- 
ceived to their use. Because it being his duty to do so, the law 
would imply a promise to pay it. Can the law at the same time 
imply a promise to pay it elsewhere or to another, and thus burden 
the collector with the double obligation of paying to the govern- 
ment, and also to one claiming in adversary interest? If suits were 
instituted against him by both parties, and were standing for trial 
at the same time, would both be entitled to a recovery, and would 
the law imply promises to both, promises to pay double the amount 
received? We think not; and as the law in positive terms directs 
payment to be made into the Treasury, there can be no judicial im- 
plication contrary to law, nor that the collector will pay to another 
what the law directs him to pay to the United States; and no judi- 
cial implication which would require him to be guilty of an act of 
official misconduct, or a breach of his duty to the public. If the 
law implies a promise to pay back to the party, then it must be the 
duty of the collector to do so as soon as it is demanded. If the 
money may be recovered of him by suit, then he would be justified 
in paying without suit, yet if he does so pay, he not only violates a 
duty imposed by law, but may be compelled to pay over again to 
the government, as for so much money had and received to is use, 
We think the law can never imply a promise which must be unjust 
and oppressive in its results to the party, or contrary to his duty as 
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a public officer; and rom being no implied promise, therefore in 
this case the action for money had and received cannot be main- 
tained. It is perfectly clear to the court that, under the act of 1839, 
the United States have, by express law, a right to demand the mo- 
ney from the collector, and to recover it In an action for money had 
and received, even if that officer had paid it over to the person from 
whom he had received it; and we say with confidence that in the 
multitude of cases that have been decided in relation to that action, 
there is not one in which it has been held that money could be re- 
covered from a defendant when his voluntary payment of it would 
leave him still liable to an action for the same money by another. 
We deem it unnecessary to examine farther the grounds stated in 

the second and third heads of inquiry, as forming the foundation of 
the action for money had and received; or to bring to a particular 
comparison with those grounds the law and the facts of this case, as 
presented upon the record. ‘The illustrations given under the first 
head embrace all that is important under the remaining divisions, 
with respect to the nature of the demand and the position of the _ 
ties. ‘Those illustrations establish, in the view of the court, that, 
far is the defendant from being oblige d, by the ties of nz duval equit . 
and justice, to refund to the pli untifl ihe money received for duties, 
that, on the contrary, under that notice of the law which all must he 
presumed to possess, the payment must be understood as having 
been made with knowledge of the parties that the right of retaining 

or of refunding the money did not exist in the defe ndant; that the 
money by law must pass from him immediately upon its receipt; 
that payment to him was in legal effect payment into the ‘Treasury ; 
that notice to him was, under such circumstances, of no effeet to 
bind him to refund; that as the collector, since the statute, had 
power neither to retain nor refund, there could, as between him and 
the plaintiff, arise no privity nor implication, on which to found the 
promise raised by the law, only where an obligation to undertake or 
promise exists; and that, therefore, the action for money had and 
received could not, in this case, be maintained, but was barred by 
the act of Congress of 1839, 


Mr. Justice STORY. 

I regret exceedingly being compelled by a sense of duty to ex- 
press openly my disscnt from the opinion of the majority of the 
court in this ease. On ordinary occasions my habit is to submit in 
silence to the judgment of the court where [happen to entertain an 
opinion different from that of my brethren. But the present case 
involves, in my judgment, doctrines and consequences which, with 
the utmost deference and respect for those who think otherwise, I 
cannot but deem most deeply affecting the rights of all our citizens, 
and calculated to supersede the great guards of these rights intended 
to be secured by the Constitution through the instrumentality of the 
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judicial power, state or national. ‘The question, stripped of all for- 
malities, is neither more nor less than this: Whether Congress have 
a right to take from the citizens all right of action in any court to 
recover back money claimed illegally, and extorted by compulsion, 
by its officers under colour of law, but without any legal authority, 
and thus to deny them all remedy for an admitted wrong, and to 
clothe the secretary of the Treasury with the sole and exclusive 
authority to withhold or restore that money according to his own 
notions of justice or right? If Congress may do so in the present 
case, in the exercise of its power to levy and collect taxes and du- 
ties, and thus take away from all courts, state and national, all right 
to interpret the laws for levying and collecting taxes and duties, and 
to confide such interpretation to one of its own executive function- 
aries, whose judgment is to be at once summary and final, then I 
must say, that it seems to me to be not what I had hitherto supposed 
it to be: a government where the three great departments, legisla- 
tive, executive, and judicial, had independent duties to perform 
each in its own sphere ; but the judicial power, designed by the Con- 
stitution to be the final and appellate jurisdiction to interpret our 
laws, is superseded in its most vital and important functions. I 
know of no power, indeed, of which a free people ought to be more 
jealous, than of that of levying taxes and duties; and yet if it is to 
rest with a mere executive functionary of the government absolutely 
and finally to decide what taxes and duties are leviable under a par- 
ticular act, without any power of appeal to any judicial tribunal, it 
seems to me that we have no security whatsoever for the rights of 
the citizens. And if Congress possess a constitutional authority to 
vest such summary and final power of interpretation in an executive 
functionary, I know no other subject within the reach of legislation 
which may not be exclusively confided in the same way to an ex- 
ecutive functionary ; nay, to the executive himself. Can it be true 
that the American people ever contemplated such a state of things 
as justifiable or practicable under our Constitution? —T cannot bring 
my mind to believe it; and, therefore, I repeat it, with the most 
sincere respect for my brethren, who entertain a different opinion, I 
deny the constitutional authority of Congress to delegate such func- 
tions to any executive officer, or to take. away i all right of action for 
an admitted wrong and illegal exercise of power in “the levy of mo- 
ney from the injured citizens. Tam further of opinion, as I shall 
endeavour presently to show, that Congress never had contemplated 
passing any such act, and that the act of the 3d of March, 1839, 
chap. 82, § 2, neither requires nor in my humble judgment justi- 
fies such an interpretation. 

What is the real question presented, upon the division of opinion 
in the Circuit Court, for the conside sration of this court? It is not 
whether an action to recover back the money illegally claimed and 
paid to the collector for duties, in order to obtain possession of the 
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goods by the owner under a protest that they were not legally due, 
would lie in the Circut Court, for no such question arises on the 
record, and it is incontrovertible and uncontroverted, that if any 
such action would lie, it would lie in the national courts as well as 
in the state courts. It is not whether Congress may limit, restrain, 
modify, or even take away the right to sue in the national courts, in 
cases like the present, or, indeed, in any other class of cases not 
constitutionally provided for, but it is simply whether the act of 
Congress of the 3d of March, 1839, chap. 82, § 2, is a bar to such 
an action in any court, state or national. If it is a good bar in one 
court, it is good in all courts under the provisions of that act. If 
Congress have a right to say, and have said, under the provisions 
of that act, that no officers of the customs shall be liable to any 
action for money extorted by him under colour of his ofice without 
authority and against law, then these provisions are “ares applicable 
to all courts, and furnish ‘the rule of decision for all. And C ongress 
have an equal right to apply a like provision to all oth er acts of all 
other officers done under colour of office, and the trial by jury may, 
in suits at common law, be completely taken away in all such cases, 
and the right of final decision be exclusively vested in the executive, 
or in any other public functionary, at the pleasure of Congress. 
Now, how stands the common law on this very subjeci? It is, 
that an action for money had and received lies in all cases to recover 
back money which a person pays to another in order to obtain pos- 
session of his goods from the latter, who withholds them from him 
upon an illegal demand, or claim, colore offic, and thus wrongfully 
receives and withholds the mone y. Such a payment is in no just 
sense treated in law as a voluntary payment, but it is treated asa 
payment made by compulsion, and extorted by the necessities of 
the party who pays it. Such ts ihe doctrine of the common law 
as held in England, with a firm and steady hand, against all the 
claims of prerogative, and it is maintained in our day as the unde- 
niable right of every Enclishman, against the unjust and illegal ex- 
actions of officers of the crown. Mr. Justice Bayley lid down the 
general principle with great exactness in Shaw v. Woodcock, 7 Barn. 
and Cres. 73, $4, and said: ‘ If a party has in his possession goods 
or other property belonging to another, and refuses to deliver such 
property to that other unless the latter pays htm a sum of money 
which he has no right to receive, and the latter, in order to obtain 
possession of his property, pays that sum, the money so paid isa 
payment made by compulsion, and may be recovered back.” In 
Irving v. Wilson, 4 Term R. 485, the doctrine was applied to the very 
case of the acts of an officer of the excise or customs. Upon that 
oceasion Lord Kenyon emphatically said: “The revenue laws 
ought not to be made the means of oppressing the subject. If 
goods liable to a forfeiture be forfeited, the officer is to seize them 
for the king, but he is not permitted to abuse the duties of his sta- 
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tion, and to make it a mode of | extoriion.”? ‘There are many other 
authorities leading to the same result, but it is unnecessary to cite 
them, since the very point that an action for money had and received 
lies against a collector of the customs to recover back money de- 
manded by and paid to him, colore officit, upon goods innported, for 
duties not legally due thereon, has been, upon the most solemn de- 
liberation, held by this court in the cases of Elhott v. Swartwout, 
10 Peters, 137, and Bend v. Hoyt, 13 Peters, 263, 267. 

It is an entire mistake of the true meaning of the rule of the com- 
mon law, which is sometimes suggested in argument, that the action 
of assumpsit for money had and received is founded upon a voluntary, 
express, or implied promise, of the defendant, or that it requires 
privity between the parties ez contract to support it. ‘The rule 
of the common law has a much broader and deeper foundation. 
Wherever the law pronounces that a party is under a legal liability 
or duty to pay over money belonging to another, which he has no 
lawful right to exact or retain from him, there it forces the promise 
upon him in invifum to pay over the money to the party entitled to 
it. It is a result of the potency of the law, and is in no shape de- 
pendent upon the will or consent or voluntary promise of the wrong- 
ful possessor. The promise is only the form in which the law an- 
nounces ts own judgment upon ihe matter of right and duty and 
remedy ; and nae 4 such circumstances any argument founded upon 
the form of the action, that it must arise u: nder or in virtue of some 
contract, is disrezarded, upon the maxim qui heret in litera, heret 
in cortice. lence, it is a doctrine of the common law, (as far as 
my researches extend,) absolutely universal, that if a man, by fraud, 
or wrong, or illee ality, obtains, or exacts, or retains money justly 
belonging to anoihe ‘r, with notice that the latter contests the right of 
the former to receive, or exact, or retain it, an action for money had 
and received lies to recover it back; and it is no answer for the 
wrongdoer to svy that he has paid it over to his superior; for al- 
though as between the wrongdoer and his superior, the maxim may 
well apply, respondeat superior, yet the injured party is not bound 
to seek redress in that direction; and @ fortiori, &c., he is not so 
bound, where, as in the case of the government, the superior is not 
suable. That would be a mere mockery of justice. And this is 
the very doctrine affirmed in its full extent by this court in the cases 
of Elliott ». Swartwout, 10 Peters, 157, and Bend v. Hoyt, 13 Pe- 
ters, 263, 267. 

An action for money had and received being then the known and 
appropriate remedy of the common law, applied to cases of this sort, 
to protect the subject from illegal taxation, and duties levied by 
public officers, what ground is there to suppose that Congress could 
intend to take’ away so important and valuable a remedy, and leave 
our citizens utterly without any adequate protection? It is said, that 
circuitously another remedy may be found. The answer is, that if 
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Congress —_ ie nm away the direct remedy, the circuitous re medy 
must be equally barre d. But in point of fact no other judicial 
remedy does exist or can be applied. If the collector is not re- 
sponsible to pay back the money, nobody is. ‘The government itself 
is not suable at all; and cert unly there is no pretence to say that 
the secretary of the Treasury is suable therefor. Where then is the 
remedy which is supposed to exist? It is an appez al to the secretary 
ik Treasury for a return of the money, if in his 0 opinion it ought 
» be returned, and not otherwise. No court, no jury, nay, hot 
even the ordinary rules of evidence, are to pass between that officer 
and the injured claimant, to try his rights or to secure him adequate 
redress. Assuming that the secretary of the Treasury will always be 
dispose <d to do what he deems to be right in the exercise of his dis- 
cretion, and that he possesses all the qualifications requisite to per- 
form this duty, among the other complicated duties of his offiee—a 
presumption which Lam in no manner disposed to question—still it 
removes not a single objection. — It is, after all, a substitution of ex- 
ecutive authority and discretion for judicial remedies. Nor should 
it be diseuised, that upon so complicated a subject as the nature and 
character of articles made subject to duties, grave controversies must 
always exist (as they have always hitherto existed) as to the category 
within which partic ‘ilar fabrics and articles are to be classed. ‘The 
line of discrimination between fabrics and articles approaching near 
to each other in quality, or component materials, or commercial de- 
nominations, is often very nice and difficult, and sometimes exceed- 
ingly obscure. It is the very case, therefore, which is fit for judi- 
cial i inquiry and dee ision, and falls ‘within the reach of that branch 
of the judic ‘ial power given by the Constitution, where it is declared 
“that the judicial — shall extend to all cases in law and equity 
arising under this Constitution, the laws of the United States, and 
treaties, &e.”? If then the judicial power is to extend to all cases 
arising under the laws of the United States, upon what ground are 
we to say that cases of this sort, which are eminently “ cases arising 
under the laws,” and of a jt die ial nature, are to be excluded from 
judicial cognisance, and lodged with an executive function: wy: 
Besides, we all know that, i in all revenue eases, it is the constant 
practice of the secretary of the Treasury to give writte n instructions 
to the various collectors of the customs as to what duties are to be 
collected under particular revenue laws, and whet, in his judgment, 
is thre proper interpretation of those laws. I will venture to assert 
that, in ninetecn cases out of twenty of doubtful interpretation of 
any such laws, the collector never acts without the express instrue- 
tions of the secretary of the Treasury. So that in most, if not in 
all cases where a controversy arises, the secret ry of the ‘Treasury 
has already pronounced his own iudeme nt. Of what use then, 
practically speaking, is the ap peal to him, since he has alre vady 
given his decision? Further, it is well known, and the annals of 
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this court as well as those of the other courts of the United States 
establish in the fullest manner, that the interpretations so given by 
the secretary of the Treasury have, in many instances, differed 
widely from those of the courts. ‘The Constitution looks to the 
courts as the final interpreters of the laws. Yet the opinion main- 
tained by my brethren does, in effect, vest such interpretation ex- 
clusively in that officer.” 

These considerations have led me to the conclusion that it never 
could be the intention of Congress to pass any statute, by which 
the courts of the United Siates, as well as the state courts, should 
be excluded from all pean power in the interpretation of the 
revenue laws, and that it should be exclusively confided to an exe- 
ecutive functionary finally to interpret and execute them—a power 
which must press severely upon the citizens, however discreetly 
exercised, and which deeply involves their Constitutional rights, 
privileges, and liberties. ‘The same considerations force me, in all 
cases of doubtful or ambiguous language admitting of different 
interpretations, to cling to that which should least trench upon 
those rights, privileges, and liberties, and @& fortiori to adopt that 
which would be in general harmony with our whole system of 
eovernment, 

And this leads me to say that, afier the most careful examination 
of the 2d section of the act of 1839, chap. 82, I have not been able 
to find any ground to presume that Congress ever contemplated any 
thing contained in that section to be a bar to the present action, I 
look upon that section as framed for a very different object, an ob- 
ject founded im sound policy y and to secure the public interest. It 
was to prevent officers of the customs from retaining (as the habit 
of some had been) large sums of money in their hands received for 
duties, upon the pretence that they had been paid under protest, 
and thus to secure in the hands of the officers a sufficient indemnity 
for all present as well as future liabilities to the persons who had 
paid them. By this means large sums of money were withheld 
from the government, and there was agrieeiee danger that severe 
losses might thus be sustained from the defaleation of those officers, 
and the public revenue might be thus appropriated to the personal 
business or speculating concerns of the officers. If actions should 
be brought and judeme nt obtained against such officers for the 
repayment of any of such duties, it was plain that the government 
would be bound to indemnify them, especially if they had acted 
under instructions from the Treasury Department. On the other 
hand, the government, being in possession of the money, would 
hold it in the mean time as a deposit to await events, and to refund 
the same if in the due administration of the law it was adjudged 
that it ought to be refunded. Such, 1 in my judgment, was the ob- 
ject and the sole object of the section, and it seems to me in this 
view to be founded in a wise protective policy. 
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With hie exposition in our view, let us examine the om mage of 
the section. It is as follows: * Th: it from and after the passage of 
this act, all money paid to any collector of the customs or to any 
person acting as such, for unascertained duties or for duties paid 
under protest against the rate or amount of duties charged, shall be 
placed to the credit of the treasurer of the United States, kept and 
disposed of as all other money paid for duites is require d by law or 
by regulation of the ‘Treasury Department to be placed to the credit 
of said treasurer, kept and ‘dispose ‘dof; and shall not be held by 
the said collector or person aciing as such to await any ascertain- 
ment of duty, or the result of any litigation in relation to the rate or 
amount of duty legally charge able and collectable in any case where 
money is so paid.” Now, pausing here, it seems to me that the 
clause is plainly and mere ly directory to the collector or person act- 
ing as such, pointing out his duty and requiring him to pass the 
money so paid to the credit of the government as soon as it is 
received. Nothing is here said as to the rights of third persons, 
who pay the money for duties; no declaration is made that the col- 
lector shall not be liable to any action for such duties, if not legally 
demandable or payable, or that the collector or such other person 
shall not be lable to refund the same. And yet, if such had been 
the intention of Congress, it seems to me incredible that a provision 
to this effect should not have been found in the act. But further ; 
not only is there a total absence of any such provision, but there is 
positive evidence that Congress contemplated that there would be 
suits brought against the collectors and other persons for the repay- 
ment of such duties, and, accordingly, as we see, the money is not 
to be retained by them ‘to await any ascertainment of duties or the 
result of any litigation.”” The language is not limited to the result 
of past or pending litigation, but it equally applies to future hitiga- 
tion ; in short, any litiention. without any limitation as to time, and 
indeed to be coextensive with the permanent prospective operation 
of the act. If, then, there is in this clause no positive or implied 
bar to any action provided for, and if the clause is perfectly satisfied 
by deeming it to be what it professes on its face to be, a regulation 
addressed to the collectors and othe : persons collecting duties, and 
directory to them, let us see if the subsequent clause, which contains 
the residue of the section, either enlarges, or qui alifies, or repe Is the 
inferences drawn from the preceding clause. ‘This clause is, “ But 
whenever it shall be shown to the satisfaction of the secretary of the 
Treasury, that, in any case of unascertained duty or duties paid under 
protest, more money has been paid to the somertae or other person 
acting as such, than the law requires should have been paid, it shall 
be his duty to draw his warrant upon the treasurer in favour of the 
person or persons entitled to the over-payment, directing the said 
treasurer to refund the same out of any money in the Treasury not 
otherwise appropriated.” 
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This is the whole of the clause, and, unless I am greatly deceiv a 
in its purport and eflect, not one word is to be found therein which 
bars the party who has paid the money from his right of action 
against the collector or other persons acting as such to recover back 
the mone y illegally claimed, or which compels such party to mi ike 
his application or appeal woke ‘ly to the secretary of the ‘Treasury for 
redress, or gives to the latter exclusive power, jurisdict ion, and final 
arbitrament in the premises. ‘The true object of this clause seems | 
to be precisely what its language imports, to give the sceretary of the 
Treasury a power which he did not previously possess, to draw from 
the Treasury money which had been overpaid for duties when he 
was satisfied of such over- -payment, upon the applic ation of the party 
interested. It was not to be compulsive on the party, that he should 
so apply, but he had an option to apply to the secretary, to save the 
delay and expense of a protracted litigation, if the secretary should 
grant him the desired relief. It would also dimimish the necessity 
of applications to Congress for the repayment of moncy we h had 
been illegally paid for duties, by enabling the secretary to draw his 
warrant upon the ‘Treasury for the amount; which relief, when the 
money had been paid into the Treasury, could not be fore be ob- 
tained exce pt by means of an act of Congress. It was, therefore, 
an auxiliary provision to the general rights of action secured to the 
party by the common law, and not in extinguishment or suspension 
of it. Whether the clause clothed the secretary also with authority 
to draw a warrant in favour of the party, if he recovered back the 
money in a suit at law against the collector, is a matier which might, 
upon the strict words of the clause, admit of some doubt, since the 
case provided for is only where the over-payment shall be shown to 
the satisfaction of the secretary, and not where it is a result of a 
judgment at law. Buta liberal construction might embrace such 
a case also, as within ihe intent, if not strictly within the words. 
But be this as it may, it is maniiest to my mind, with all deference 
to the judgment of others, that the affirmative power thus given by 
this clause to the secretary, cannot be construed to exclude the 
right of the party to his remedy at the comimon law without a vio- 
Jation of the known rules of interpretation, by adding important 
and material language which the legislature has not used, and incor- 
porating provisions which neither the words nor the professed ob- 
jects of the section require, 

Nor am Table to perecive any grounds upon which a different 
interpretation can be maintained, unless it be, that it would be a 
hardship upon the collector to require him to pay money over to 
the government which be might be compelled again to pay to the 
party from whom he had illegally demanded it. One answer to 
this suggestion is, that he cannot complain, because it is his own 
choice to hold an oflice to which such a duty or responsibility is 
attached, and if he elects to held it, he ought to take it cum onere. 
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Another and conclusive 1 answer is, that he has a perfect right of 
indemnity from the government ; nae can it be doubted that the 
gove rment will always indemnify all its officers for acts done by 
its orders and demands made under its authority. On the other 
hand, an extreme hardship would be thrown upon the injured party, 
whose money is taken baee him against his will by colour of office, 
and against his right, if his common law remedy is Swept away ; 

for then he can have no means of redress, and no indemnity, since 
he has resisted the demands of the government and asserts an ad- 
versary interest. 

Nor is it any ground of excuse, (as has been already sugeested,) 
in case of money paid by compulsion, that the officer has paid over 
the money to his principal; and in this respect it differs from the 
case of a voluntary payment. ‘This distinction was take ‘a and acted 
upon in the case of Snowden v. Davis, 1 ‘Taunt. R. 558, where 
money had been paid to a bailiff under a threat of a distress by 
an excess of authority, and the money had been paid over by him 
to the she rift, and by the latter into tlie exche: quer, And the same 
doctrine was fully recognised and confirmed by this court upon the 
most solemn consideration in Elhott v. Swartwout, 10 Peters, 137, 
alter a full review of all the leading authorities. 

U pon the whole my opinion is, that the questio yn propound led by 
the Circuit Court upon the division of opinion of the judges in that 
court, ought to be answered in the negative, that the 2d section of 
the act of 3d of March, 1839, chap. 82, was no bar to the action. 


. Justice McLEAN, 

8 suit was brought to recover from the defendant, collector of 
the customs, an excess of duties exeeted by him of the plaintiffs 
against law. And on the trial in the Cieuit Court the judges were 
divided on the question, ** whether the act of the 3d of March, 1839, 
was a bar to the action.” ‘This point has been certified to this 
court. 

The 2d section of the above act provides, “ that from and after 
the passage of this act, all money paid to any collector of the cus- 
toms, or to any person acting as such, for unascertained duties, or 
for duties pail under protest against the rate or amount of duties 
charged, shall be placed to the credit of the treasurer of the United 
States, kept and disposed of as all other money paid for duties is re- 
quired by law or by regulation of the ‘Treasury Department to be 
placed to the eredit of the said tre asurer, kept and dis spose dof; and 
shall not be held by the s aid ce ector, or person acting as such, to 
await any ascertail iment of duties or the result of any litt i@ation in 
relation to the rate or amount of duty legally chargeable end colleet- 
able in any case where money is so paid; but whenever it shall be 
Shown to the satisfaction of the seeretary of ihe ‘Treasury, that, in 
any case of unasceriained duties or duties paid under protest, more 
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money has been paid to the collector or person acting as such than 
the law requires should have been paid, it shall be his duty to draw 
his warrant upon the treasurer in favour of the person or persons en- 
titled to the over-payment, directing the said treasurer to refund the 
same out of any money in the ‘Treasury not otherwise appropriated.” 

In the case of Elhott v. Swartwout, 10 Peters, 137, and in Bend 

v. Hoyt, 13 Peters, 263, this court held, that illegal duties exacted 
. the collector were recoverable from him, where paid under pro- 
test, by the importer, in an action of assumpsit. This doctrine is not 
questioned in this country or in England. Has the 2d section of 
the act above cited changed the law in this respect? A majority of 
the judges have dec ided in the affirmative, and that that act consti- 
tutes a bar to an action in such a case. I dissent from the opinion 
of the court. 

The above section, in my judgment, so far from taking away the 
legal remedy, expressly recognises it. The collector is required, 
“trom and after the passage of the act,” to pay over to the treasurer 
the moneys in his hands, and not ‘¢ to await any ascertainment of 
duties, or the result of any litigation in relation to the rate or amount 
of duty legally charge: ible,” Ke. Now, if Congress intended by 
this section to withdraw this subject from the courts, and vest the 
exclusive right to decide the matter in the secretary of the ‘Treasury, 
could they have used this language? ‘The law was not to operate 
upon the past, but upon the future acts of the collector. And Task 
in sober earnestness, whether the collector could be required to pay 
over money, and not await the result of a litigation,” as “to the 
amount of duties legally chargeable,”’ if the intention was to prohibit 
such litigation. I use the words of ihe section ; and the words of the 
section alone, as I think, are conclusive as to the intention of Congress. 
The collector must pay over the money, and not retain it until the 
termination of a suit. Does this take away the right to bring a suit? 
Such an inference, it seems to me, would be as exceptionable in logic 
as in law. 

Irom the proceedings of this court we know that collectors of 
the customs afier their removal from oflice or the expiration of their 
term, and sometimes while in oflice, under the pretext of indemnify- 
ing themselves against suits for the exaction of illegal duties, were 
in the practice of withholding from, the ‘Treasury large sums of 
money. And it was to remedy this evil, that the above law was 
passed. As to the remission of duties illeg: rally charged, it vested in 
the seeretary no new powers; but it authorizes ‘him, where the excess 
of duty has been paid into the Treasury, to draw it out by a war- 

rant, and pay it over to the person entitled to receive it. By the 21st 
section of the Duty Act of 1799, (1 Story, 592,) the collectors *‘ were 
re quired, at all times, to pay to the orde ‘of the proper officer the 
whole of the moneys which they may respectively receive, &c., and 
shall once in three months, or oftener if required, transmit their ac- 
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counts,””? &c. Now, it is satiate from public re ‘uments and as 
cases before this court, that the secretary of the ‘Treasury has, for a 
long time beiore the act of 1839, re quired the colicctor of New York 
to pay over moneys rece ived by him, weekly or at short intervals. 
And can it be pretended that the act of 1799, under the instructions 
of the secretary of the ‘Treasury, was not as binding upon collectors 
as the act of 1839? Ina legal point of view the liability of a col- 
lector was the same for illegal duties received by him, whether paid 
into the ‘Treasury under the one law or the other. 

It is said that the law cannot raise a promise to pay by an officer, 
where it requires him to pay the same money into the Treasury. 
The action 1s founded on the illegality of the transaction. None 
other than legal duties are payable to the government ; and where 
an officer by is own volition, or acting under the instructions of 
his superior, demands a higher duty than the law authorizes, he is 
guilty of a wrong which his instructions cannot justify. And having 
done this, can, it be contended, that by paying over moneys so ob- 
tained he can escape the le val consequence of his unlawful act ? 
Where one person obtains money illegally from another, is he not 
bound in conscience to return it?) And may not an action of as- 
sumpsit be sustained for the recovery of the money? In such an 
action the question is, Whether the defendant has received money 
which he is bound in good conscience to pay to the plaintiff. Now, 
if the defendant, as collector, exacted a higher duty of the plaintiffs 
than the law authorized, is he not bound in conscience to return the 
excess? But it is said ‘that he has paid it over to the ‘Treasury of 
the United States, in pursuance of the act of 1839, and that this is 
a bar to the action. Why has not this bar been set up under the 
act of 1799? By that act the collector, when ordcred by the seere- 
tary of the ‘Treasury, was as much bound to pay over the inoney in 
his hands into the Tr asury as under the act of 1839. And yet for 
forty-four years such a defence has not been thought of. ~ It has 
never been supposed that the payment of the money into the 'Trea- 
sury exonerated the collector. He has violated the law, and he is 
answerable for that violation. This must be the case, unless, in the 
language of this court in the case of Elhott v. Swartwout above 
cited, ‘the broad proposition can be maintained, that no action will 
lie against a collector to recover back an excess of duties paid him, 
but that re« ourse must be had to the government for redress. Such 
a principle,” the court say, ‘ would be « carrying an exe mptio . toa 
public officer beyond any protection sanctioned by any principles of 
law or sound public policy y- 

In Townson v. Wilson et al., 1 Camp. 396, Lord Ellenborough 
says, ‘If any person gets money into his hands illegally, he cannot 
discharge himself by paying it over to another.” The s same doctrine 
is held in Sadler v. Evans, 4 Burr. 1986. And this court in the 

above case of Elliott v. Swartwout say, “‘ It may be assumed as the 
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setiled doctrine of the ay that ideson money is illegally demanded 
and received by an agent, he cannot exonerate himsclf from responsi- 
bility by paying it over to his principal, if he has had notice not to 
pay it over. A notice not to pay over the money to the prine ipal, it 
is contended , presupposes a right in the agent to retain it. No such 
inference could arise under the act of 1799, nor can it be made un- 
der the present law. ‘The notice should induce the collector to re- 
consider his act, and if found to have been against law to correct it. 
But it is said, he may have acted under the orders of the secretary 
of the Treasury. Suppose he did, would that justify or excuse an 
illegal act? I will answer this in the language of this court in the 
ease last cited: ‘ Any instructions from the Treasury Department 
could not change the law or affect the rights of the plaintiff. He, 
the collector, was not bound to take and adopt that mstrue tion. He 
was at liberty to judge for himself, and act accordingly.” And in 
Tracy v. Swartwout, 10 Peters, 99, this court say, ‘ that the per- 
sonal inconvenience of the collector is not to be considered.” 
When acting under instructions the government is bound to indem- 
nify him. In my judgment the act of 1839 interposes no bar to 
this action, 

But there is another aspe ct in which this ease must be considered. 
Feeling, as I do, an unfeigned respect for the opinion of the judges 
who differ from me, yet I cannot, without concern, look at the con- 
sequences of the principle established in this ease. The right of a 
citizen to resort to the judicial tribunals of the country, federal or 
state, for redress for an injury done by a public officer, is taken 
away by the construction of an act of Congress, which, in my judg- 
ment, bears no such consiruction. But [ will take higher ground, 
and say, that Congress have no constitutional power to pass such an 
act as the statute of 1839 is construed to be by this decision. 

By the 2d section of the 3d article of the Constitution of the 
United States, the judicial power extends to all cases in law and 
equity arising under the Constitution and laws of the union. And 
by the 7th section of the amendments to the Constitution it is pro- 
vided, that “in suits at common law, where the value in controversy 
shall exceed twenty dollars, the right of trial by jury shall be pre- 
served.” 

The act of 1839, in my judgment, does not conflict with either of 
the above constitutional provisions. But if it take away the right 
of the citizen to sue in a court of law for the injury complained of, 
as construed by my brethren, then it is in direct conflict with both 
of the above provisions. 

In a matter of private right it takes from the judiciary the power 
of construing the law, and vests it in the secretary of the Treasury ; 
the executive officer under whose sanction or instruction the wrong 
complained of was done. 
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And in the second place it takes from the citizen the right of 
trial by jury, which is expressly given to him by the Constitution. 

Il again repeat that Congress have not done this, nor did they 
intend to do it by the act of 1839. But the act is so construed by 
the decision just pronounced. Under this view, I feel myself 
bound to consider the principle established by the court, and to 
speak of its consequences. 

That the act, as construed, is in direct conflict with the above 
provisions of the Constitution, is so palpable that it seems to me no 
illustration could make it clearer. 

The right to construe the Jaws in all matters of controversy, is 
of the very essence of judicial power. Executive officers who are 
require ‘d to act under the laws, of necessity, must give a construc- 
tion to them. But their construction is not final. When it operates 
injuriously to the citizen, he may, by any and every possible means 
through which it may be brought before the courts, have the con- 
struction of the law submitted to them, and their decision is final. 

But the court say, that the plaintiffs in this case cannot seek 
redress for the injury complained of, by an action at law, but, under 
the act of 1839, are referred to the secretary of the Treasury ; an 
executive officer, who has prejudged the case, who can exercise 
neither the forms nor the functions of a judicial officer; who acts 
summarily, without a jury, and from whose judgment there is no 
appeal. ‘The case turns upon facts; facts properly triable by a 
jury. The question is, whether the articles on which the duties 
have been assessed, are such articles as under the law are liable to 
be thus taxed. ‘This is a question most fit to be answered by a 
jury of merchants, under the instructions of a court of law. The 
plaintiffs allege that the duty was not authorized by law, but to ob- 
tain possession of their goods, they were compelled to pay it, pro- 
testing against the right ‘of the government. And they brought an 
action at law to recover from the collector the excess of duty paid. 
This course had been sanctioned by previous decisions. It was, in 
fact, the only effectual course they could take to obtain possession 
of their goods. A tender of the legal duty, and a replevin, if it 
would lie, involved the necessity of security for a return of the 
goods which, if in the power of the importers, might not have been 
convenient to them. But a replevin is expressly prohibited i in such 
a case by the act of 2d March, 1833. 

The question arises on the facts stated. Tllegal duties were de- 
manded by the collector and paid to him by the plaintiffs, before 
they could obtain their goods; and the question is, has their remedy 
at law been cut off by the statute of 1839? This isa taxing power; 
the most delicate power that is exercised by the government. It 
reaches the concerns of the citizen, and takes from him a part of 
his property for purposes of revenue. ‘The tax should be judicious, 
and the mode of collecting it should be specially guarded. Care 
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should be taken not to infringe private right in making this public 
exaction. But, especially, where, in this respect, a wrong has been 
done to the citizen, the courts should be open to him. His remedy 
should be without obstruction. But my brethren say that the act 
of 1839 takes away from the plaintiffs all remedy except an appeal 
to the secretary. ‘The state courts as well as the federal are closed 
against the injured party. 

The able men who laid the foundations of this government saw 
that, to secure the great objects they had in view, the executive, 
legislative, and judicial powers, must occupy distinct and indepen- 
dent spheres of action. ‘That the union of these in one individual 
or body of men constitutes a despotism. And every approxima- 
tion to this union partakes of this character. 

What though no positive injustice be done to the plaintiffs in this 
case; is that any reason why the great principle involved in it 
should be yielded? What is this principle? It is nothing less than 
this; that throughout the whole course of executive action, sum- 
mary, diversified, and multiform as it is, for wrongs done the citi- 
zen, all legal redress may be withdrawn from him; and he may be 
turned over as a petitioner to the power that did the wrong. It this 
may be done in the case under consideration, it may, on the same 
principle, be done in every similar case. 

A seizure of a vessel and cargo may be made by an officer under 
a supposed breach of the revenue law, and the question of forfeiture 
may be referred to the secretary of the ‘Treasury. Private property 
may be taken for public purposes, and the owner may be limited 
to the remedy, if remedy it may be called, of petitioning some exe- 
cutive officer for remuneration. Military violence may be perpe- 
trated on the person of a citizen or on his property, and his relief 
may be made to depend on the will of the commander-in-chief. In 
short, in every line of the executive power, wrongs may be done 
and legal redress may be denied. 

The cases put may seem to be extreme ones, and therefore not 
likely to happen. But do they not test the principle? I think 
they do. If Congress may deprive these plaintiffs of their remedy 
by action at law, they may do the same thing in the cases specified. 
Indeed, it would be difficult to prescribe any limit to legislative 
action on this subject. It can, at least, be extended through all the 
ramifications of executive power. 

To say that this will never be done, and that the consequences 
spoken of can never happen, is no answer to the argument. Do 
the consequences lie within the exercise of the principle? If they 
do, the consequences must follow a general exercise of the power. 
‘The danger is in sanctioning the principle. At this point, I meet 
the principle and combat it. I object to it because it is dangerous 
and may be ruinous. It takes from the citizen his rights—rights 
secured to him by the Constitution ; the trial by jury, in a court of 
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law. ‘This is done by the act of 1839, if jt be what it is now con- 
strued to be. In this aspect, then, I say, the act is unconstitutional 
and void. It not only strikes down the rights of the citizen, but it 
inflicts a blow on the judicial power of the country. It unites, in 
the same department, the executive and judicial power. And ona 
subject the most delicate and interesting; and one which, of all 
others, may most easily be converted into an e1 igine of oppression. 
In this government, balances and checks have been caretully ad- 
justed, with a view to secure public and private rights; and any 
departure from this organization endangers all. We have less to 
apprehend from a bold and open usurpation by one department of 
the government, of powers which belong to another, than by a more 
gradual and insidious course. In my judgment, no principle can 
be more dangerous than the one mentioned in this case. It covers 
from legal responsibility executive officers. In the performance of 
their ministerial duties, however they may disregard and trample 
upon the rights of the citizen, he can claim no indemnity by an 
action at law. This doctrine has no standing in England. No 
ministerial officer in that country is sheltered from legal responsi- 
bility. Shall we in this country be less jealous of private rights 
and of the exercise of power? Is it not our boast that the law is 
paramount, and that all are subject to it, from the highest oflicer of 
the country to its humblest citizen? Bui can this be the case if any 
or every executiv e officer is clothed with the immunities of the 
sovereignty? If he cannot be sued, what may he not do with im- 
punity. 1am sure that my brethren are as sincere as I am, in their 
convictions of what the law is, in this case; and I have only to 
regret, that their views do not coincide with those I have s stated. 
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In an action for a libel it is not indispensable to use the word “ maliciously” in the 
declaration. It is sufficient if words of equivalent power or import are used. 

Every publication, either by writing, printing, or pictures, which charges upon, 
or imputes to, any person that which renders him liable to punishment, or 
which is calculated to make him infamous, or odious, or ridiculous, is prima 
facie a libel, and implies malice in the author and publisher towards the per- 
son concerning whom such publication is made. 

Proof of malice cannot, in these cases, be required of the party complaining, 
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beyond the proof of the publication itself; justification, excuse, or extenu- 

ation, if either can be shown, must proceed from the defendant. 

Privileged communications are an exception; and the rule of evidence, as to 
such cases, is so far changed as to require of the plaintiff to bring home to 
the defendant the existence of malice as the true motive of his conduct. 

Privileged communications are of four kinds: 

1. Wherever the author and publisher of the alleged slander acted in the boa 
fide discharge of a public’ or private duty, legal or moral, or in the prose- 
cution of his own rights or interests. 

2. Any thing said or written by a master in giving the character of a servant 
who has been in his employment. 

3. Words used in the course of a legal or judicial proceeding, however hard 
they may bear upon the party of whom they are used. 

4. Publications duly made in the ordinary mode of Parliamentary proceedings, 
as a petition printed and delivered to the members of a committee appointed 
by the House of Commons to hear and examine grievances. 

But in these cases the only effect of the change of the rule is to remove the 
usual presumptior of malice. It then becomes incumbent on the party com- 
plaining to show malice, either by the construction of the spoken or written 
matter, or by facts and circumstances connected with that matter, or with 
the situation of the parties, adequate to authorize the conclusion. 

Proof of express maiice, so given, will render the publication, petition, or pro- 
ceeding, libellous. Falsehood and the absence of probable cause will 
amount to proof of malice. 

The jury being the tribunal to determine whether this malice did or did not 
mark the publication, the alleged libel should be submitted to them, and the 
court below erred in withholding it. 

Trese two cases depended upen the same facts and principles, 
and were argued together. They were brought up by writ of error 
from the Cireuit Court of the United States for the District of 
Columbia, sitting for the county of Washington. 

The facts were these: 

On the 26th of June, 1841, the following letter was addressed to 
the President of the United States: 

* Georgetown, June 26th, 1841. 

‘“¢ Sin :—We feel it to be proper to put you in possession of the 
erounds upon which the removal of Mr. Robert White, from the 
office of collector of customs of this port, is requested. You will 
recollect the humiliating and prostrate condition. of the people of 
this district about a year ago, when the majority then in Congress 
determined to destroy our banks as a punishment upon us for having 
avowed and published our preference for the candidates of the great 
whig party. It was in that dark season that Mr. White determined 
to desert his own fellow-citizens, and to jom in the war which was 
making upon their liberties and interests. Being then seeking office, 
he thought to recommend hunself to the executive by getting up a 
memorial here, which was to be used as a sanction or approval, on 
the part of our own citizens, of the mad policy which had been 
adopted by their oppressors. He then joined with an assemblage 
of forty-eight persons in gctiing up a memorial, which none but 
themselves could be induced to sign. ‘These memorialists, with 
about five exceptions, could not be identified by name or residence, 
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as citizens of Ceneine n. U pon investigation, they proved to be 
apprentices and journeymen, holding a transient residence in the 
town. Being few in number, they were no doubt believed by Con- 
gress, and persons at a disiance, to be a select body of experienced 
merchants and traders, who had some knowledge of the subject of 
their memorial. A copy of the memorial has been deposited with 
the secretary of the ‘Treasury. 

‘* It is, perhaps, one of the vilest calumnies ever issued by a band 
of thoughtless and irresponsible individuals, many of whom would 
have shrunk from such a proceeding had they the necessary intelli- 
gence to comprehend its enormity. But not so with Mr. White. 
He knew the paper contained an unmitigated slander. He seemed 
to be willing to blacken the character of those of his fellow-citizens 
who had been intrusted with the charge of our banks, if that would 
only secure an appointment when all other methods had failed him 
for the preceding twelve years. 

‘*We revolt at the idea of Mr. White being permitted to remain 
in an office whose emoluments flow from the labour and enterprise 
of the very men whose business and familics he sought to involve 
in ruin. 

‘*It is unpossible that he can ever regain the confidence of men 
whom he abandoned and vilified in the darkest hour of their exist- 
ence. His expulsion from oilice is no less demanded by his unpar- 
donable conduct, than by justice to the wounded feelings of an 
injured community. 

‘¢ About the same time, June, 1840, with the persons under his 
influence, and as is believed at the request of an office-holder of 
great political rancor, Mr. White procured Dr. Dunean, then a mem- 
ber of Congress from Ohio, to deliver a speech here in abuse of 
General Harrison. The speech was, perhaps, the very vilest that 
was ever delivered by that gentleman. 

** Tt was so satisfactory to Mr. White, who acted as vice-president 
on the occasion, that he immediately rose, and moved the doctor a 
vote of thanks, and a request that the speech be furnished for pub- 
lication. ‘The resolutions which were adopted unanimously on the 
occasion, Were nearly as calumnious as the s speech itself. 

“We refer you to the Globe ne wspaper of the 3d July last, for 
an official account of the proceedings of the meeting. We will only 
trouble you with a iew sentences, that you may have some idea of 
the character of those extraordinary proceedings. ‘They denounced 
General Harrison as ‘the nominee of the bank whig federalist, abo- 
litionist and anti-masons,’? ‘an abolitionist of fraud and conceal- | 
ment,’ as being guilty of pursuing a course ‘grossly insulting to 
common sense, honesty, and decency, by shrouding himself in 
darkness,’ ‘of courting dangerous fanatics, and countenancing 
them (abolitionists) in their mad warfare upon our peace, our pro- 
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perty, and our lives,’ and ‘that he should be treated as an aboli- 
tionist.’ 

*¢ Mr. White’s was the place where the leading men of his party 
nightly assembled up to the close of the presidential clection, and a 
respectable citizen declares, that since Mr. White’s appointment he 
circulated ‘bushels’? of the ‘Globe.? He declines to give his 
formal evidence in the case, upon the ground, that he being a near 
neighbour of Mr. W., he is unwilling to disturb the friendly personal 
relations existing between them. 

“ Such was Mr. White’s general political violence, and the unhesi- 
taney with which he descended to the lowest means to secure the 
favour of the late administration, that no one doubted here but 
that he would be dismissed when the present party came into power, 
and no one can be more astonished than Mr. White is himself at his 
retention to the present time. 

‘We will also take this opportunity to state, that we desire Mr. 
H. Addison to be appointed to the office of collector in Mr. White’s 
place, whose abundant testimonials and recommendations of our 
business citizens are already on file with the secretary of the 
Treasury. 

** With great respect, your obedient servants, 

Cuas. C. Futton, 
EF. M. Lixtuicum, 
Rap. SEMMES, 

O. M. Lixtiicum, 
Wm. Rosixsoy, 
Wa. S, Nicnoits, 
Pau. STevENs, 

“P.S. It is further proper to state, that Mr. Addison’s recom- 
mendations, filed with Mr. Ewing, are signed by every citizen in 
town, with a single exception, who have regular business to transact 
at the custom-house.” 


On some other day, which was not stated in the record, the fol- 
lowing letter was addressed to the secretary of the Treasury. 

“Fon. Tomas Ewrne, 

Secretary of the Treasury. 

‘¢ Sir—Earmestly requesting, as we now do, the immediate re- 
moval of Mr. Robt. White from the office of collector of this port, 
we feel it proper to state candidly our insuperable objections to his 
continuance in that office. 

«¢ At a time when a remorseless and vindietive majority in Con- 
gress were making a ruinous war upon all the business interests of 
the country, by destroying confidence in its banking institutions, and 
when that majority were pursuing a most persecuting and ruinous 
course towards the defenceless and unoff-nding people of this Dis- 
trict, Mr. White, for the mere purpose of evidencing his unscrupu- 
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lous zeal in behalf of the late administration, and to secure its favour, 
did, under the most offensive circumstances, sign a violently abusive 
and insulting memorial to Congress, urging in the most decided 
manner the adoption of fatal measures toward the banks, by compel- 
ling them to continue specie payments, when all the institutions of 
Virginia and Maryland had suspended, and thereby to be compelled to 
pursue a destructive and burdensome policy towards their cfistomers. 

“The object of the memorial was to place something in ihe hands 
of our enemies, in the shape of an approval of their course, which 
was a gross deception. 

“This offence becomes greatly aggravated, when it is known that 
Mr. White knew, so far as his acquaintance went with his co-sign- 
ers, that they were too grossly ignorant of business and banking to 
be able to express any opinion upon such a subject. The other 
signers, with the exception of two or three, were so wholly unknown 
to our business community, that Mr. White would not be able to 
identify their persons or designate their residences. It is to be taken 
for granted that they were mercly transient labourers, or persons so 
young as not then to have attract: ‘d the notice of our oldest and most 
observing citizens; some of them, indeed, were known to be small 
apprentices. So offensive and unpopular was the whole proceeding, 
that with the exception of, perhaps, te others, (from whom our 
community would look for nothing better,) Mr. Whit e was the only 

respectable man of business who could be i induced to put his name 

upon the paper. His own purpose could never have been detected, 
but for his appointment as collector, which so soon succeeded. Mr. 
White’s experience in trade had taught him the indispensable ne- 
cessity there was for banks in this District, and his inte sigenc ‘e and 
sense of justice were outraged by the declaration that our banks 
should be made to pay specie, when the } anks of our neighbouring 
states of Virginia and Mary land found it wholly impracticable so to 
do. He knew the gentlemen who had the management of our banks, 
directors as well as officers, and he knew they stood without reproach, 
and that it was wholly impossible that they could be influenced by 
the low and disreputable ‘des igns which his memorial so unserupu- 
lously charged to them. It was a vile slander, put forth so as to 
evade the responsibility of a legal prosecution. We think he is the 
last man to hold an office, the value of which depends upon the en- 
terprise and integrity of the very men whose families and business 
were alike to be overwhelmed with ruin at his special application. 

‘His removal from an office thus obtained would be doubly grati- 
fying to us, when we know his family does not need its emoluments 
for support. 

“Tt can be proved that at his store, in which the offic 2 of collector 
is kept, there were almost nightly assemblages of the principal party 


men who sustained the late adininistration, and particu! larly during 
the fall of 1849. 
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“- highly respectable man has stated that, during the latter part 
of the late canvass, he saw Mr. White preparing immense numbers 
of the newspaper called the ‘ Washington Globe,’ for circulation, 
but, being a neighbour of Mr. White, he is unwilling to appear as a 
witness against ‘him. The language the gentleman’ used was, that 
‘he had seen bushels of the Globe so prepared, since his appointment 
as collector.’ 

‘Under these circumstances, we would most respectfully ask you 
to dismiss Mr. White from the office, and that our fellow-townsman, 
Mr. Henry Addison, who has already been recommended by most 
of us, may be appointed to fill it. 


O. M. Lintuicum, Wn. Hayman, 
RapnarEt SemMEs, Jos. Smoor, 

Wo. Rosrnson, Wa. S. Nicno ts, 
E. M. Lintuicum, James Tuomas, 
Perecrine WaARPIELD, JeEREMIAH ORME, 
Rorvert Ovutp, T. P. Waven, 
Wo. JEWELL, Epw. S. Wricut, 
WicuiaM Lairp, J. Riney, 

Wo. Lane, W. S. Rryecorp, 
S. E. Scorr, J. 1. Sruut.” 


On the 19th of June, 1841, the following letter was addressed to 
the secretary of the ‘Treasury. 

** Georgetown, June 19, 1841. 

‘¢ Str :—About a year ago, the Hon. A. Duncan, of Ohio, was in- 

vited, by a number of office-holders and others, to hold a political 
meeting in this town. 

** The mecting was held on the 26th June, 1849, and the proceed- 
ings were published in the Globe, on or about the 3d July. 

“Mr. Robert White, our collector of customs, acted as one of the 
vice-presidents of the meeting, and who was so tie ‘kled and delight- 
ed with Duncan’s vile calumnies upon Gen. Harrison, that he arose 
and made the motion that he (Duncan) would prepare the speech 
for publication. ‘The address was said to be one of the vilest, and, 
if you desire it, a copy shall be presented for your perusal. The 
persons who moved the resolutions, and one of the secretaries, were 
clerks in the departments. 

‘¢ We now hand you a copy of two of the resolutions, and an ac- 
count of the proceedings, which we present separate, for your im- 
mediate and convenient notice, referring you at the same time to the 
very lengthy account to be found in the Globe of the date men- 
tioned above. 

*¢ You will see that the copy now sent applies the following lan- 
guage to General Harrison: ‘Nominee of the bank whigs, federal- 
ists, abolitionists, and anti-masons.’? ‘Fraud and conceaiment?— 
‘ grossly insulting common sense, decency, and honesty, by shroud- 
ing himself in darkness’—‘ of courting "dangerous fanatics, and 
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countenance ing them in their ‘mad warfare 1 upon our peace, property, 
and lives.’ * He should be treated as an abolitionist.’ 

“This conduct of Mr. White, in connection with his signature 
being placed to the infamous anti-bank memorial, which a delega- 
tion trom town left in your hands when Mr. W hite” s removal was 
first requester d, renders him extremely offensive to the whigs here. 
We again would take the opportunity to remind you of our earnest 
hope that Mr. H. Addison will be appointed to that office, whose 
full and abundant testimonials are already i in your possession, 

“<The continuance of Mr. White is mortifying to every real friend 
of the administration here. 

“With respect, your obedient servants, 

O. M. Liytuicum, 
WitiraM Larrp, 
Wm. S. Nicos. 
“Ton. T. Ewrna, 
Secretary of the Treasury.” 

On the 21st of September, 1841, the following letter was ad- 
dressed to the President. 

‘Georgetown, Sept. 21, 1841. 

‘¢Sir:—Should any paper be sent to you, contri adicting i in any 
manner a representation made by ourselves to the conduct of Mr. 
White, late collector of this port, we will thank you to let us have 
a copy of that paper, with the names appe nded thereto, that we 
may see in what particular, and to what extent, our statement may 
have been contradicted, and by whom. 

“With great regard, we are, sir, your obedient servant, 

O. M. Lixtnicum, 
W. Rosryson, 
Witiram Lairp, 
Rapn. SemMMes, 
Wo. S. Nicuoits, 
D. Eneuisn, Jun. 
“To His Excellency, Joun Tyier, President U. 8.” 
And upon the 23d of September, 1841, the following : 
‘amie, September 23, 1841. 

“‘Srr:—I feel bound to make to you this statement, in conse- 
quence of a report which has reached my ears, that Mr. Robert 
White, with Captain Carbery, and B. Mackall, are endeavouring, 
by their joint influence and representations, to injure me in your 
estimation. It is due no less to you, than to my friends and myself, 
to write you this letter, in which I shall omit every thing that is not 
really necessary to be stated. 

‘As to Mr. White, I feel warranted in assuring you that the 
representations made to you by my friends in regard to him, are 
true throughout, of which fact they will be able to furnish you the 
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abundant evidence. No man of character here would hazard the 
intimation that these friends of mine would possibly descend to a 
misrepresentation in regard to Mr. White or any one else. 

‘For all they have “stated they can produce a mass of evidence 
too strong to be doubted. 

‘In relation to Mr. Carbery, I have only to refer you to my let- 
ter to you of the 23d August, and its accompanying papers. I 
would take much pleasure in furnishing you with any further expla- 
nations in regard to that case that you might desire. 

“Tt is wholly impossible that Mr. Mackall can have the least 
ground for complaint, as I can supply you with abundant proof that 
there was no employment _ for him whatever, nor any prospect 
of need of his services at any time hereafter. All the labour per- 
formed by him, since I oe been appointed to this office, was 
merely to sign 2 rec eipt for his pay. He, or his friends for ‘him, 
appealed to the secretary of the Treasury, and seemed to have suc- 
ceeded in producing an impression on his mind that I was meditat- 
ing an unjust proceeding towards Mr. Mackall—all this, too, before 
I had said or written a word to Mr. Ewing upon the subject. He 
wrote me that Mr. Mackall must not be removed until I assigned 
him my reasons for so doing. I obeyed his order; but, on the 
very day I wrote him that there were no service for Mr. Mackall to 
perform, Mr. Ewing instructed me to discontinue the office. Mr. 
Mackall still complained to the secretary, who wrote me to come to 
the ‘Treasury Department. I went, and afier hearing my statement, 
he said he was then satisfied that he had done what was proper in 
the case. I did not feel at all hurt at the course taken by Mr. 
Ewing, because I knew that the whole matter had been grossly 
misrepresented to him. I had been waited upon by a friend, who 
earnestly remonstrated with me upon the subject of abolishing Mr. 
Mackall’s office; as he said that, in that case, the influence of a 
powerful family connection would be immediately wielded against 
ine. I did not exactly see the propriety of being governed by such 
apprehensions, and took the course prompted by my sense of duty, 

and relying confidently upon the favourable result of an impartial 
investigation, should any difficulty oceur. 

“There is but little revenue collected at this port, and I felt it to 
be my duty to conduct its business with as little expense as possi- 
ble. “I found the expense of this office, as far as Georgetown is 
concerned, to be - - - - - - $2, 573 34 

“T have reduced these expenses tothe sumof - 1,045 00 





“Thus saving to the government = - - - $1,428 34 
without at all impairing the efficiency of the service. ‘The whole 
expense of the office for Georgetown is now absolutely $45 a year 
less than Mr. Mackall was receiving for doing nothing. The ex- 
penses in Washington I have reduced. tw enty -five per cent. I did 
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this from a sense of duty, but not without anticipating much mis- 
representation and abuse. 

“Tam, sir, with great regard, your obedient servant, 

“To the Prestpent.” “HI. Appison, 

On the 18th of November, 1841, Robert White brought the two 
suits mentioned in the titling of ie statement. 

The declaration in the suit against Nicholls and others contained 
two counts. 

The first was as follows: ‘And whereupon the said plaintiff, by 
Brent & Brent and Francis S. Key, his attorneys, complains, for that 
whereas previous to, and at the ‘time of committing of the several 
grievances by the defendants as hereinafter mentioned, the plaintiff 
was collector of the customs for the district, and inspector of the 
revenue for the port of Georgetown in the District of Columbia; yet 
the defendants well knowing the premises, but greatly envying the 
happy state and condition of the said plaintiff, and contriving, and 
wickedly and maliciously intending to injure the plaintiff in his 
good name, fame, and credit, and to bring him into public scandal, 
infamy, and disgrace, with and amongst all his neighbours, and 
other good and worthy citizens of the county aforesaid, and to cause 
the plaintiff to be removed from his said office, heretofore, to wit: 
on the 20th June, 1841, at Georgetown, to wit, at the county afore- 
said, falsely, wickedly, and maliciously did compose and publish, 
and caused to be composed and published, of and concerning the 
plaintiff, and of and concerning his aforesaid office, and of and con- 
cerning the plaintiff’s conduct in his said office, for the purpose of 
procuring his removal from said office, a certain false, malicious, 
and defamatory libel, containing, amongst other things, the false, 
scandalous, malicious, defamatory, and libellous matter of and con- 
cerning the plaintiff, and of and concerning his aforesaid office, and 
of and concerning his said plaintiff’s conduct in his said office, for 
the purpose of procuring the removal of the plaintiff from his said 
office, as follows, that is to say: (then followed a copy of the letter 
to the President of June 26, 1841, down to the words * delivered 
by that gentleman,” with the necessary innuendoes.) 

The second count was as follows: ‘¢ And whereas also the said 
defendants, intending and contriving to cause the plaintiff to be 
removed from the office then held by him, as stated in the first count 
heretofore, to wit, on the 26th June, 1841, at Georgetown, to wit, 
at the county aforesaid, falsely, wickedly, and maliciously, did com- 
pose and publish, and caused to be composed and published, of 
and concerning the plaintiff, and of and concerning his office, and 
of and concerning his conduct in his said office, and for the purpose 
of procuring his removal from his said office, a ceriain other false, 
malicious, and defamatory libel, containing, amongst other things, 
the following false, scandalous, malicious, defamatory, and libellous 
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matter of and concerning the plaintiff and of and concerning his 
said office, and of and concerning his, said plaintiff’s, conduct in his 
said office, and for the purpose of procuring the plaintiff’s removal 
from his said office, that is to say: 

“Mr. White’s was the place, &c.,”’ (then followed the remainder 
of the letter not included in the first count.) 

The declaration concluded as follows: 

“« By reason of publishing of which said several libels, the said 
plaintiff saith, that he hath bee = and is greatly injured in “his good 
name, fame, and credit, with and amongst all his neighbours, friends, 
and acquaintance. And by reason of ‘the publishing of which said 
several libels, the plaintiif saith that he was heretofore, to wit, on 
the 12th day of July, 1841, at the county aforesaid, removed from 
his office aforesaid, and was thereby deprived of the emoluments 
and income of said office, amounting to a large sum of money, to 
wit, the sum of three thousand dollars annually, and hath been 
otherwise greatly injured, whereby the said plaintiff saith that he 
hath damage, and is the worse, to the value of twenty-five thousand 
dollars ; and ‘therefore he brings suit, and so forth. 

‘‘ Brent & Brent, for plaintiff.” 

The declaration in the suit against Addison also contained two 
counts, with no essential variation from the above. 

The defendants pleaded not guilty, and in November, 1842, the 
causes came on for trial. ‘They were tried together, the same evi- 
dence and instructions prayed from the court being common to 
both. ‘The jury, under the direction of the court, found a verdict 
of “not guilty,” and the following bills of exceptions show the 
points of law which were raised and ruled. 


Plaintiffs 1st Bill of E-rceptions. 


“Tn the trial of these causes, the plaintiff, to support the issues 
on his part, offered evidence to show that he was duly appointed to 
the office set forth and described in the dec laration, on the 21st day 
of July, 1840; and that he was acting as such officer from that time 
till the 9th day of July, 1841, when he was removed from office, 
and the defendant, Henry Addison, appointed in his place; and 
then further offered in evidence a written paper, (viz., the letter to 
the President,) and proved that the same was in the handwriting of 
the defe wndant Addison, and that ,the signatures thereto were in : the 
handwriting, respe ctively, of the several. defend: ints; that the said 
paper so written and subscribed was sent to the President of the 
United States, and by him sent to the Treasury Department, where 
it was filed on or before the 30th June, 1841, and kept by a clerk 
of that Depariment having charge of such papers, and shown on 
one occasion to one person by him—which person had called to 
see it at the request of the plaintiff; and also on another occasion 
to another person. 
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“ And the plaintiff further offered evidence that one of the said de- 
fendants, whom he named, said, about the time of sicning the said 
paper, snd before the plaintiff was turned out of office, that the 
plaintiff had signed a memorial against the banks in the District, 
and swore that he would have him turned out of office. 

*¢ And also offered evidence that another of said defendants, also 
named, had on one occasion said, after the said paper had been 
sent to the President, that he had made no charges against the 
plaintiff; and on another occasion he stated he had ‘made charges, 
and that he could prove against the plamuff more than he had’ so 
charged. 

“¢ And the plaintiff further proved that the said paper, so written 
and subscribed, was shown to a citizen of Georgetown for the pur- 
pose of being subscribed by him, who refused so to do, because he 
Was not acquainted with all the facts stated in said paper. 

** And the plaintiff, upon the evidence aforesaid, offered thereupon 
to read the said paper to the jury; but the court refused to allow the 
said pape r to be read in evidence to the jury. 

“fo which refusal of the court the pk ntiff excepts, and prays 
the court to sign and seal this bill of exceptions, which is done ac- 
cordingly, this 3d day of January, 1843. 

“B. Turuston, — [srat.] 
« Jas, S. Morsete. [sea. |” 
Plaintiff’s 2d Bill of Exceptions. 

And the plaintiff further offered, after the evidence aforesaid in 
former exce ptions had been given, to show the malice of detendants in 
writing, signing, and prese nting said paper, to read the said paper, 
and offered evidence in connection therew ith of the falsehood of the 
charge therein siated, which the court also refused, and the plaintiff 
excepts to said re fusal, and prays the court to sign and seal this bill 
of exceptions, which is done accordingly, this 3d January, 1843, 

“¢B. ‘Trurusron, [srat.] 
“ Jas. S. Morsewx. [srar.]” 
Plaintif}’s 3d Bill of Exceptions. 

« And the plaintiff, afler the evidence was offered, as stated in the 
first and second bills of exce ‘ ‘tions, and alter the opinion had be re 
given by the court, as therein stated, then offered to prove by sub- 
stantial evidence, for the purpose of showing malice in the defend- 
ants in writing, signing, and presenting the said paper, that the 
charge contained in the said paper, of the plaintiff’s having lost 
the confidence of the men from whose labours and enterprise the 
emoluments of his office flowed, was false, malicious, and without 
probable cause 5 that all the persons doing business wiih the said 
plaintiff, as such officer in his said office, duri: ig all the time of his 
continuing in office, were General W alter Smith, Ifenry McPherson, 
John Hopkins, and Jabez ‘Travers—all which persons the plaintiff 
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now offers as witnesses to prove that the plaintiff had never lost 
their confidence, but that they always continued their confidence in 
the plaintiff, and approved of his conduct as such officer. And also, 
further to falsify the said charge, the plaintiff offers to prove that an 
election was held in Georgetown, in February, 1841 and 1842, fora 
common councilman in said town, in which election a majority of 
the qualified voters of said town voted for the plaintiff; and he was 
elected to the common council, notwithstanding the active opposi- 
tion of several of the defendants. 

“¢ And the plaintiff, also, further offered to prove that the charges 
in the said paper of the plaintiif’s having descended to the lowest 
means to secure the favour of the late administration, and that he 
procured Doctor Duncan to deliver a speech in Georgetown in the 
abuse of General Harrison; and that the plaintiff’s was the place 
where the leading members of his party nightly assembled up to the 
close of the presidential election ; and that the plaintiff, since his ap- 
pointment to his said office, had distributed bushels of the Globe, 
were false, malicious, and without probable cause, by producing 
witnesses to falsify and disprove the said charges, and show that 
there was no foundation or probable cause for said charges. 

*¢ But the court was of opinion that such evidence was inadmissi- 
ble, and refused to allow the same to be given in evidence to the 
jury; to which refusal the plaintiff, by his counsel, excepts, and 
prays the court to sign and seal this bill of exceptions, which is done 
accordingly, this 3d of January, 1843. 

“WW. Crancn, [SEAL. ] 
«Jas. S. Morse. [Seat. ]” 


Pluintif?s Ath Bill of Exceptions. 


“Tn the further trial of this cause, and afier offering the evidence 
stated in the preeeding bills of exceptions, and afier the opinions 
and decisions of the court as therein stated, the plaintiff, by his 
counsel, in order to show express malice, and the want of all pro- 
bable cause in the defendants, in writing, and subscribing, and pre- 
senting, as before stated, the paper—writing set out in the declara- 
tion—and that the same was so written, subscribed, and presented 
by such defendants, not for the purpose of claiming redress for a 
grievance in the conduct of a public officer, but maliciously, and 
{rom private pique and resentment, and in order that the said paper, 
with the evidence now to be offered, should go to the jury as evi- 
dence of malice on the part of the defendants by competent evidence, 
and the want of probable cause for the charges contained in said 
paper, and in connection with such evidence to offer the said paper 
in evidence to the jury. ; 

“And the defendants, by their council, objected to said evidence ; 
and thereupon, the court refused to allow the same to be given for the 
purpose above stated, or for any — purpose ; to which the plaintiff, 
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by his counsel, excepts, and prays the court to sign and seal this 
bill of exceptions, which is done accordingly, this Oth day of Janu- 
ary, 1843. 

*¢ Witness our hands and seals, this 5th day of January, 1843. 

‘¢ 3. Trrusron, [ SEAL. } 
‘Jas. S. Morsexw. [seat. |” 
Plaintiff’s 5th Bill of Exceptions. 

“Tn the further trial of this cause, and after the evidence stated 
in the preceding bills of exceptions had been offered as stated, and 
after the opinions and rejections of evidence as herein stated, the 
plaintiff in support of ihe issues joined on his part, for the purpose 
of proving a publication of the libel charged im the declaration on 
the part of ceriain of defendants, whose names are signed to the 
papers, now oflered in evidence the following papers, (the several 
handwritings of the said defendants signing the same being ad- 
mitted :) 

“The letter to the secretary of the Treasury ; 

“The letter of June 19th, 1S41; 

“ The letter of September 21st, 1841; 
by showing, from the said papers, that the said defendants had re- 
ferred to and re-asserted the truth of the charges contained in the 
said libel charged in the declaration; and that such reference and 
re-assertion Was not privileged, and was a publication of the libel, 
for which said defendants were responsible in this action. 

‘«¢ And in the case against Henry Addison, the plaintiff, for a like 
purpose, and to prove in the same way such a publication of the libel 
charged in the declaration as he wes responsible for in this action, 
offered in evidence a paper, admitted to be in the handwriting of 
said defendant, Henry Addison, viz.: the letter of September 23d, 
1841. 

“And the defendants, by their counsel, objected to the admissi- 
bility of said papers so offered im evidence. 

“ And the court sustained the said objection, and refused to allow 
the said paper to be given in evidence ; to which opinion and refusal 
the plaintiff, by his counsel, excep‘s, and prays the court to sign and 
seal this bill of exceptions ; which is done accordingly, this 5th day 
of January, 1843, as witness our hands and seals. 

“W. Crancn, [sran.] 
“Jas. S. Morsrin. [sean.]” 

To review the decision of the court on these several points of law 

the present writ of error was brought. 


May and R. Brent, for the plaintiff in error. 
Bradley and Core, for the defendants in error. 


May, for plaintiff in error. 
What is the law applicable to the facts exhibited in this record? 
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It will hardly be denied that, in ordinary cases, the writing here 
declared on would, in view of its terms and tendency, be considered 
a libel, and the defendants to have acted maliciously, that is, with the 
view to effect those consequences, to which the means they have 
used naturally and obviously lead. 2 Starkie’s Ev. 361. 

But it will be contended that this is distinguished from the ordi- 
nary cases of libel, by reason of the occasion of writing and publish- 
ing it; it purporting to be a complaint about an official grievance, 
and bei ‘ing addressed to the President of the United States, the proper 
authority to re ‘dress it; that this is what is termed ‘a priv ileged com- 
munication.” 

That there is such a description of libels, well classified by stable 
legal distinctions, is admitted. ‘They are founded upon considera- 
tions of public policy and convenience, and do confer upon their 
authors and publishers certain privileges. 

Now what is the nature of a priv ileged communication, and what 
are its legal incidents? 

It may be defined to be a writing published bona fide about a law- 
ful occasion. 

This lawful occasion may be found in the performance of a public 
or private duty of a legal or moral nature—of the fair and honest ful- 
filment of such obligations as spring out of the social relations of life ; 
as in the exhibition of articles of the peace before a civil magistrate, 
or other communication in the way of a judicial proceeding ; a peti- 
tion about a public nuisance, or remonstrance presented by citizens 
to the proper authorities; an account of the character of a servant, 
made by a master; a report on the character of an intended husband, 
given by a brother to a sister, Ke. 

But these privileged libels are separated into two classes. 

The first are all such communications as are presented in the course 
of justice, and before a tribunal having power to examine into their 
truth or falsehood. 

The second class are all such as do not arise in the course of jus- 
tice, and before a tribunal, &e. 

Now, it is said to be the incident of the first class, that the occa- 
sion is an absolute bar to an action, even though the libel be false 
and malicious. 

The incidents of the second class are, that the law only raises a 
prima facie presumption in favour of the occasion, which operates in 
the nature of evidence, and supplies a prima facie justification; and 
also that, under the general issue plea, the motives of the de fendant, 
and the truth of the libel, may be given in evidence to the jury. 

But there must be the concurrence of an upright intention along 
with the lawful occasion. It must not be an officious intermeddling 
with the rights of others, nor published through hatred and ill-will. 
It is the first requisite of this class of « privileged communications,” 
that there be no taint of personal malice about it. 
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A writing thus justified by the occasion oe miei motives of its 
authors, bestows upon them an irresponsibility to legal condemna- 
tion, even though it produce injury to the rights of others. 

This doctrine is founded not only upon considerations of public 
convenience, but also on a confidence im human motives, where they 
are upright and pure. 

The law preferring to suffer the contingencies of occasional injury 
that may happen to individuals, rather than by shutting the door to 
the freedom of in juiry and complaint upon the administration of 
public affairs, the proceedings of courts of justic e, or the perform- 
ance of moral dutics, where done fairly and truthfully, and the well- 
being of socicty should be prejudiced. Besides, th e party aceus sed 
in such cases is not without redress, If he be assailed unji ustifiably 
in a judicial proceeding in a court, its dignity is offended and its 
censures secured; besides, the be nefit of evidence to vin dic: ate hime 
self and disprove such charges is aflorded. ‘The true criterion of 
the privilege in the first class, (which creates a bar to an action,) is 
to be found in the power of the tribunal to afford this redress. If 
the libel be published before those who cannot afford this summary 
redress, then the occasion does not bar an action, and the libel be- 
Jongs to the second class of privileged communications; and in all 
these, if the libel be malicious in fact, the privilege is gone, and the 
pretext of the occasion only serves to aggravate the wron g, 

But the law in favour of these occasions will not (as in ordinary 
libels) imply malice, but it must be proved. And this is the great 
distinction. 

There are two kinds of malice, as Justice Bayley distinguishes in 
4 Barn. & Cress. 255; malice in law, and malice in fact. The first is 
inferred, the last must be proved. 'T he first is a legal inference from 
all ordinary libels. The last is a legal requisite to maintain an ae- 
tion upon a privileged libel; and when malice in fact can be proved, 
the privilege that surrounded the libel, and in legal contemplation 
purified it, is stripped off, and the exposed libellcr stands on the same 
level with the rest of his kind. 

Lord Mansfield said, in Buller’s N. P. 8, ‘Malice is the gist of 
the action, which is not implied from the occasion, but must be di- 
rectly proved.” 

And to sustain this summary of the general doctrine, are the fol- 
lowing authorities: 

English. 4 Reports, 14; 2 Smith, 3; 1 Barn. & Ald. 239; 5 Barn. 
& Ald. 648; 8 Barn. & Cress. 578; 1 Moody & Rob. 198; 2 Bing- 
ham’s New Cases, 464; 1 Saund. ey 2 Burrows, 808. 

American cases and authorities. 2 Ke nts Com. 22. In Massa- 
chusetts, 3 Pick. 383; 4 Mass. 168; 9 Mass. 264. New York, 
5 Johns. 34; 5 Jolins. 524; 4 Wendell, 135. Pennsylvania, 
2 Serg. & Rawle, 22; 4 Serg. & Rawle, 423. Maryland, 5 Harr. 
& Johns, 459. 








JANUARY TERM, 1845. 281 


“White Oe.Z Nicholls et al 

















Now the case at bar must belong to the second class of privileged 
communicaiions, if indeed it be privileged at all. The President 
could not afford any redress to the plaintiff. He has no power to 
compel the attendance of witnesses, or to administer an oath. He 

could not inquire in a judicial way into the truth or falsehood of the 
charges. ‘The plaintiff then turned to the Circuit Court for redress, 
and brought his action on the case. But that court refused, as the 
exceptions show, to allow him to read the libel to the jury, and to 
prove it “false and without probable cause,” and that the defend- 
ants were actuated by malice in fact, or “express malice.’ But 
falschood and want of probable cause are in themselves evidence of 
malice in fact. 1 Moody & Rob. 470; 4 Bingham, 408; 4 Sere. 
& Rawle, 423; 5 Harr. & Johns. 458, 
ut the yes of this libel is very questionable. It prefers 
charges not relating in any wise to the platatiff’s official character. 
It alle: ges polit ical offences committed before his appointment to 
office. It shows a personal aspiration after the office held by plain- 
tiff, It is couched in terms of great asperity, and breathes through- 
out a spirit wholly incompatible with the honest purpose of re- 
dressing a public grievance. ‘The privilege is doubtful upon the 
face of the libel, and whether privileged or not was a question for 
the jury. 9 Barn. and Cress. 406; 2 Bingham, 408, 

The fifth exception shows a reiteration of the libel by the de- 
fendant Addison, afier the plaintiff was removed from office. Then 
there was no privilege, and such repetition is a republication. 
3 Stephens’ N. P. 256 1, and cases there cited. 

I have now explored this record. Questions of the gravest con- 
sequences are presented by it. ‘They may well claim to be decided 
by this the highest court in our land. The doctrine of ‘ privileged 
communications” is here to be settled. There is seeming contra- 
riety of judicial opinion on the subject in our country. The cases 
in 1 Saunders, in 5 Johnson, and in 2 Tyler, were approved by the 
court below as establishing the irresponsibility of these defendants, 
and will be relied on here to sustain that position. 

Under the free dispensations of our Constitution and laws, where 
the greatest liberty of speech and of publication is allowed, and 
where this liberty, under the heat of political passions, is ever 
tending towards licentiousness, in assaults upon political adve rsaries 
who may be enjoying in office the fruits of party success, the ques- 
tions here presented become most interesting, and the decision that 
your honours may pass upon them will ascertain the value of that 
ereat right, to. this description of citizens, ‘‘of being secure in 
their good reputation.” 


Bradley, for defendants. 


If this action should be maintained, there will be no end to actions 
for libels. The defendants were dissatisfied with a public oflicer, 
Vou. UI.—236 2a2 
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wad compl uined of what they thought a grievance to the fine who 
could redress it. If this course was not absolutely privileged, yet 
it was so much so as to compel the plaintiff to show that the acts 
were done without probable cause and with malice, and to charge 
it so in his declaration. Buller’s N. P., as cited, says that malice 
and falsehood are the gist of the action, but public ation is also ne- 
cessary. ‘The case in 7 ‘Term R, 110, 111, shows that the occasion 
there justified the publication ; and this is always a question for the 
court. In 1 Barn. and Ald. 339, the jury determined whether or 
not the words were used, but the question of occasion was reserved 
for the court. In 12 Wendell, 410, 546, all the American author- 
ities are summed up. ‘The great difficulty is to know how far the 
question of privilege goes. In this case the court below thought 
that the letters were addressed to such officers as were competent to 
remedy the grievance. In 1 Term R. 130, the defendant pleaded 
precisely what has been shown in this case. In 2 'T'yler’s (Vermont) 
Rep. 129, 133, it was held that where the occasion made a petition 
to the le gislature necessary, no action would lie. If in this case the 
defendants had published the letter to the President, no privilege 
could have been pleaded. Kent’s Com. 22. 

In 2 Serg. & Rawle, 23, the libel was read to the jury without 
objection; but here we object that the plaintiff himself shows it to 
be a case of privilege. 

In 4 Serg. & Rawle, 424, it was ruled that where malice and 
want of probable cause were relied upon to take away the ground 
of privilege, they must be averred in the declaration. So also 
1 Wilson, 242; 2 Wilson, 304. All the exceptions in this case 
depend upon the first, for if the libel cannot be read the other 
papers cannot. 


Coxe, on same side. 


What are the points in the case? (Mr. Coze here examined the 
several counts in the declaration.) The result of the whole is, that 
a person belonging to one party charges some of the other party 
with being guilty of a crime to effect his removal from office. The 
communication charged as libellous, was addressed to the President, 
and is not averred to have been ever published. That officer was 
vested with the whole control of the subject. The paper was sent 
to the secretary of the Treasury, from whom an agent of the plain- 
tiff obtained it. There was no proof of public ation whatever. 
Some of the exceptions relate to mere matters of aggravation, 
which were not admissible in evidence unless a ground of action 
was laid. Publication is essential; and it must be proved before 
the libel can be given in evidence. Starkie Ev. 351. The de- 
fendants are charged, it is true, with having shown the paper to 
citizens of Georgetown ; but they had a right to show it for the pur- 
pose of obtaining signatures. 1W endell, 547, 
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Was it a publication to send it to the President? It was not sent 
for the purpose of injuring the plaintiff’s character, but solely for 
the purpose of obtaining his removal from office. It was a per- 
fectly constitutional proceeding; if not, Congress should pass an 
act to burn all the letters in the Departments. The President had 
full and exclusive jurisdiction over the subject, and was the sole 
judge of the propriety of the removal of the plaintiff. His reasons 
cannot be inquired into by the judiciary. 13 Peters, 255. 

It is a well established principle, that when an action is brought 
for an act which is in itself lawful, those matters, beyond the act, 
which make it criminal, must be averred in the declaration. For 
example, in an action for keeping a mischievous dog: it must be 
averred that the dog was addicted to biting, and that the defendant 
knew it to be so. In this case the defendants had a right to address 
the President, and it must be averred that there was express malice, 
and also a want of probable cause. If the paper had been printed 
and handed about, it would have given a different aspect to the 
affair. In Stockdale’s case, he was not responsible as long as the 
paper was confined to parliament. Generally, sending it to a third 
party is a publication, but not in all cases; such as sending infor- 
mation about a servant, &e. 

It is said that the President could not have taken testimony about 
the matter. Suppose it to be so, and that his functions are imper- 
fect, still his jurisdiction over the subject-matter and power to act 
according to his judgment cannot be denied. 

Evidence of malice cannot be given under this declaration. 
There should have been a special action on the case. 


R. J. Brent, for plaintiff, in conclusion. 


This declaration is in the usual form, if the paper is an ordinary 
libel ; but not, if the paper is one which the party was privileged to 
send. On the face of the paper it is clear, that the removal of the 
plaintiff was not asked for upon public grounds, because the acts 
complained of took place before his appointment to office. He is 
not charged with unfitness for office, but held up to odium as a pri- 
vate individual. ‘There was a personal motive in all this. Addison 
was to be appointed in his place. ‘The motive is an important con- 
sideration. 2 Bingh. New Cases, 463. 

The paper is actionable on its face, as it charges the plaintiff with 
things which are calculated to bring public odium upon him: such 
as ** descending to the lowest means,” &c. 

The declaration avers special damage. 1 Chitty’s Pl. 291, ed. 
1829; 3 Johns. Ca. 198. 

It has been said that the declaration is insufficient, because it 
does not aver express malice. But it charges, that the acts were 
done ‘ falsely and maliciously.” Is not this enough? It does not 
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aver, that the libel was published “ in presence of divers citizens,” 
but it says, that it was * published,” which is the usual form. 

In 2 Bin: vham’s New Ba , 273, the declaration was the same 
as in the present case. 

In all the cases cited, the libel was read to the jury, but in the 
court below it was shut out. 

As to the question of pleading, see 4 Wend. 136; 2 Burr. 812; 
4 Bos. & Pul. 48. In the last case the action was for defaming a 
candidate for Parliament. The averment in the declaration was the 
same as in this case, and the plaintitf recovered. 

As to what is a sufficient averment, see Holt on Libels, 256; 
2 Smith, 43. 


Mr. Justice DANIEL delivered the opinion of the court. 

In the investigation of these cases it is deemed unnecessary to 
examine serialim the five bills of exceptions sealed by the Circuit 
Court, and made parts of the record in each of them. ‘The papers 
declared upon as libellous, and the instructions asked of the Cireuit 
Court, are literally the same in both actions; the reasons, too, which 
influenced the decision of the court pervade the whole of these in- 
structions, and are presented upon their face. 

sefore proceeding more paxticularly to consider the rulings of the 
court upon these instructions, it may be proper to animadvert upon 
a point of pleading which was incidentally raised in the argument 
for the defendants in error; which point was this: that, assuming 
the publication declared on as a libel to be one which would be 
prima fucie privileged, the circumstances which would render it il- 
legal, in other words, the malice which prompted it, must be ex- 
pre sssly averred. Upon this point the court will observe, in the first 
place, that in cases like the one supposed in argument, they hold, 
that in describing the act complained of the word “maliciously” is not 
indispensable to characterize it; they think that the law is satisfied 
with words of equivalent power and import: thus, for instance, the 
word ‘ falsely”? bas been held to be sufficie nity expre ‘ssive of a mali- 
cious intent, as will be seen in the authorities cited 2 Saund. 242 a, 
(note 2.) But the declaration in each of these cases charges the 
defendants, in terms, with maliciously and wickedly intending to 
injure the plaintif in his character, and thereby to eflect his removal 
from office, and the appointment of one of the defendants in his 
stead ; and with that view, with having felsely, wickedly, and mali- 
ciously composed and published, and having caused to be composed 
and pub lished, a false, malicious, and defamatory libel concerning 
the plaintiff, both as a citizen and an officer. The averments in 
these de clarations appear to the court, in point of fact, to be full up 
to the requirement insisted on, and to leave no room for the criticism 
attempted with respect to them. But the defence set up for the de- 
fendants in error reaches much farther and to resulis infinitely higher 
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than any thing dependent upon a mere criticism upon forms of 
pleading. It involves this issue, so important to society, viz. : 
How far, under an alleged right to examine into the fitness and 
qualifications of men who are either in office or are applicants for 
oflice—or, how far, under the obligation of a supposed duty to ar- 
raign such men either at the bar of their immediate superiors or that 
of public opinion, their reputation, their acts, their motives or feelings 
may be assailed with impunity—how far that lew, designed for the 
protection of all, has placed a certain class of citizens without the 
pale of its protection? ‘The necessity for an exclusion like this, it 
will be admiited by all, must indeed be very strong to justify it: it 
will never be recognised for trivial reasons, much less upon those 
that may be simulated or unworthy. If we look to the position of 
men in common life, we see the law drawing providently around 
them every security for their safety and their peace. It not only 
forbids the imputation to an individual of acts which are criminal 
and would subject him to penal infliction ; but, regarding man as a 
sympathetic and social creature, it will sometimes take cognisance 
of injuries affecting him exclusively in that character. It will ac- 
cordingly oive a claim to redress to him who shall be charged with 
what is calculated to exclude him from social intercourse ; as, for 
instance, with being the subject of an infectious, loathsome, and i in- 
curable disease. ‘The principle of the law always implying injury, 
wherever the object or effect is the exposure of the accused to crimi- 
nal punishment or to degradation in society. ‘These guardian pro- 
visions of the law, designed, as we have said, for the sec urity and 
peace of persons in the ordinary walks of pr ivate life, appear in some 
respects to be extended still farther in relation to persons invested 
with official trusts. ‘Thus it is said that words not otherwise action- 
able, may form the basis of an action when spoken of a party in re- 
spect of his office, Pp rofession, or business: Ayston v. Blagrave, 
Strange, 617, and 2 Ld. Raym. 1369. Again, in Lumby v. All- 
day, 1 Crompt. & Jary. 301, where w ords are spoken of a person in 
an office of profit, which havea natural te ndency to occasion the loss 
of such office, or which impute misconduct in it, they are actionable. 
And this principle embraces all temporal offices of profit or trust, 
without limitation: 1 Starkie on Slander, 124. 

- With regard to that species of defamation which ts effected by 
writing or printing, or by pictures and signs, and which is techni- 
cally denominated libel, although in general the rules ap plicable to 
it are the same which apply to verbal slander, yet in other respects 
it is - ated with a sterner rigour than the latter; because it must 
have been effected with coolness and deliberation, and must be more 
permanent and extensive in its operation than words, which are fre- 
quently the offspring of sudden gusts of passion, and soon inay be 
buried in oblivion: Rex v. Beau, 1 Ld. Raym. 414. It follows, 
therefore, that actions may be maintained for defamatory words pub- 
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lished in writing or in print, wie h would not have been actionable 
if spoken. Thus, to publish of a man in writing, that he had the 
itch and smelt of brimstone, has been held to be a libel. Per Wil- 
mot, C. J., in Villers v. Mousle ‘y, 2 Wils. 403. In Cropp x. Hil- 
ney, 3 Salk., Holt, C. J., thus lays down the law: ¢ ‘That scandal- 
ous matter is not necessary to make a libel; it is enough if the de- 
fendant induce a bad opinion to be had of the plaintiff, or make him 
contemptible or ridiculous.” And Bayley, J., declares in McGregor 
. Thwaites, 3 Barn. & Cres, 33, that “an action is maintainable 
for slander either written or printed, provided the tendency of it be 
to bring a man into hatred, contempt, or ridicule.” ‘To the same 
effect are the decisions in 6 — 409, The Archbishop of Tuam 
v. Robeson; and in 4 ‘Taunt. 353 Thorle ‘y v. ‘The Earl of Kerry. 
In every instance of poses Ty either verbal or written, malice is an 
essential ingredient: it must in either be expressly or substantially 
averred in the pleadings ; and whenever thus substantially averred, 
and the language, either written or spoken, is proved as laid, the 
Jaw will infer malice until the proof, in the event of denial, be over- 
thrown, or the language itself be satisfactorily explained. ‘The de- 
fence of the defendants in error, the defendants likewise in the Circuit 
Court, is rested upon grounds forming, it is said, an established ex- 
ception to the rule in ordinary actions for libel; grounds on which 
the decision of the Cireuit Court is defended in ‘havi ing excluded 
from the jury, under the declarations in these cases, the writings 
charged in them as libellous. These writings were offered as evi- 
dence of express malice in the defendants. The exception relied 
on belongs to a class which, in the elementary treatises, and in the 
decisions upon libel and slander, have been denominated privileged 
communications or publications. We will consider, in the first place, 
the peculiar character of such communications, and the extent of 
their influence upon words or writings as to which, apart from that 
character, the law will imply malice. Secondly, we will examine 
the burden or obligation imposed by the law upon the party com- 
plaining to remove presumptions which might seem to be justified 
by the occasion of such communications, and to develope their true 
nature. And lastly, we will compare the requirements of the law 
with the character of the publication before us, and with the pro- 
ecedings of the Circuit Court in reference thereto. ‘The exceptions 
found in the treatises and decisions before ailuded to are such as the 
following: 1. Whenever the author and publisher of the alleged 
slander acted in the bona fide discharge . a public or private duty, 
legal or moral; or in the prose eution of his own rights or interests. 
For example, words spoken in confidence and friendship, as a Cau- 
tion; or a letter written confidentially to persons who employed A. 
as a solic itor, conveying charges injurious to his professional cha- 
racter in the management of ceriain concerns which they had intrust- 
ed to him, and in which the writer of the letter was also interested, 
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2. Any thing said or written by a master in giving the character of 
a servant who has been in his employment. "3. Words used in the 
course of a legal or judicial proceeding, however hard they may 
bear upon the party of whom they are used. 4. Publications duly 
made in the ordinary mode of parliamentary proc eedings, as a peti- 
tion printed and delivered to‘the members of a committee appoint- 
ed by the House of Commons to hear and examine grievances. 

But the term “exceptions,” as applied to cases like those just 
enumeraicd, could never be interpreted to mean that there is a class 
of actors or transactions placed above the cognisance of the law, 
absolved from the commands of justice. It is difficult to conceive 
how, in society where rights and duties are relative and mutual, 
there can be tolerated those who are priv ileged to do injury lewibus 
soluli; and still more difficult to imagine, how such a privilege coul l 
be instituted or tolerated upon the principles of social good. ‘The 
privilege spoken of in the books should, in our opinion, be taken 
with strong and well-defined qualifications. It properly signifies 
this, and nothing more. That the excepted instances shall so far 
change the ordinary rule with respect to slanderous or libellous 
matter, as to remove the regular and usual presumption of malice, 
and to make it incumbent on the party complaining to show malice, 
either by the construction of the spoken or written matter, or by 
facts and circumstances connected with that matter, or with the 
situation of the partie s, adequaie to authorize the conclusion. ‘Thus 
in the case of Cockayne v. Liodekisson, 5 Car. & Pa. 543, we find 
it declared by Parke, Baron, * That every wilful and unauthorized 
publication injurious to the character of another is a libel; but 
where the writer is acting on any duty legal or moral, towards the 
person to whom he writes, or is bound by his situation to protect 
the interests of such person, that which he writes under such cir- 
cumstances is a privilege «1 communication, unless the writer be 
actuated by malice.” So in Wright v. W oodgate, 2 Crompton, 
Meeson & Roscoe, 573, it is said, ‘*a privileged communication 
means nothing more than that the occasion of making it rebuts the 
prina facie inference of malice arising from the publication of mat- 
ter prejudicial to the character of the plaintiff, and throws upon him 
the onus of proving malice in fact; but not of proving it by extrin- 
sic evidence only ; he has still a 1; ht to require that the alleged libel 
itself shall be submitted to the jury, that they may judge “whether 
there is evidence of malice on the face of it. ”? In regard to the 
second example mentioned, viz. , that of a master giving the cha- 
racter of a servant, although this is a privileged communication, it 
is said by Lord Mansfield in Weatherstone v. Hawkins, 1 'T. R. 
110, and by Parke, J., in Child v, Afileck, 9 Barn, & Cres. 406, 
that if express malice be shown, the master will not be excused. 
And the result of these authorities, with many others which bear upon 
this head is this, that if the conduct of the defendant entirely con- 
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sists of an answer to an inquiry, the absence of malice will be pre- 
sumed, unless the plaintiff produces evidence of malice; but if a 
master " unaske ‘d, and officiously, gives a bad character to a servant, 
or if his answer be attended with circumstances from which malice 
may be inferred, it will be a question for the jury to determine, 
whether he acted bona fide or with malice, 

With respect to words pa in a course of judicial proceeding, 
it has been ruled that they a: @ protec ted by the occas ion, and can- 
not form the Sieben of an action of slander without proof of 
express malice; for it is said that it would be matter of public 
inconvenience, and would deter persons from preferring their com- 
plaints against offenders, if words spoken in the course of their 
giving or preferring their complaint should be deemed actionable 5 
per Lord Eldon in Johnson v. Evans, 3 Esp. 32: and in the case 
of Hodgson v, Searleit, 1 Barn, & Ald. 247, it is said by Holroyd, 
J., spe aking of the words of counsel in the argument of a cause, 
“Tf they be fair comments upon the evidence, and relevant to the 
matter in issue, then unless malice be shown, the occasio n — 
them. If, however, it be proved that they were not spoke 1 bona 
Jide, or express malice be shown, then the ‘y may be actionable.’ 
Abbot, J., m the same case remarks, “Tam of opinion that no 
action can be maintained unless it can be shown that the counsel 
availed himself of his situation maliciously to utter words wholly 
unjustifiable.” In relation to proceedings in couris of justice, it 
has been strongly questioned whether, under all circumsiances, a 
publication of a tull report of such proceedings will constitute a de- 
fence in an action for a libel. In the case of Curry v. Walter, 
1 Bos. & Pul. 525, it was held that a true report of what passed in 
a court of justice was not meng The same was said by Lord 
Ellenborough in Rex rv. BS isher, 2 Camp. 565; but this same judge 
in Rex v. Crevy, 1 M.& 8S, 273, and Bayley, J., in Rex v. Cartisle, 
dissented from this doctrine as laid down in Curry v. Walier, ob- 
serving that it must be understood with very great limitations; and 
by Tindal, C. J., in the case of Delegal v. Ifigh ly, 3 Bing. N. C. 
690, it is said “to be an established prine ip le upon which the pri- 
vilege of publishing the report of any judicial proceeding is adinit- 
ted to rest, that such report must be strictly confined to the actual 
proceedings in court, and must contain no defamatory observations 
or comments from any quarter whatsoever in addition to what forms 
strictly and properly the legal proceedings.” So a publication of 
the result of the evidence is not privileged; the evidence itself 
must be published. Neither is a publication of a counsel’s speech 
unaccompanied by the evidence. Lewis v. Walter, 4 Barn. & Ald. 
605; Flint v. Pike, Ibid. 473. 

Publications duly made in the ordinary course of parliamentary 
proceedings have been ruled to be privileged, and therefore not 
actionable. As where a false and scandalous libel was contained in 
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a petition which the defendant caused to be printed and delivered to 
the members of the committee appointed by the House of Commons 
to hear and examine grievances, it was held not to be actionable. 
Such appears to be the doctrine ruled in Lake v. King, 1 Saund. 
163; and the reason there assigned for this doctrine is, that the 
libel was in the order and course of proceedings in the Parliament, 
which is a court. ‘The above case does certainly put the example 
of a privileged communication more broadly than it has been done 
by other authorities, and it seems difficult, from its very comprehen- 
sive language, to avoid the conclusion, that there might be instances 
of privilege which could not be reached even by the clearest proof 
of express malice. The point, however, appearing to be ruled by 
that case, is so much in conflict with the current of authorities going 
to maintain the position that express malice cannot be shielded by 
any judicial forms, that the weight and number of these authorities 
should not, it is thought, be controlled and even destroyed by the 
influence of a single and seemingly anomalous decision. ‘The de- 
cision of Lake v. King should rather yield to the concurring opinions 
of numerous and enlightened minds, resting as they do upen obvious 
principles of reason and justice. The exposition of the English 
law ef libel given by Chancellor Kent in the second volume of his 
Commentaries, part 4th, p. 22, we regard as strictly coincident with 
reason as it is with the modern adjudications of the courts. That 
law is stated by Chancellor Kent, citing particularly the authority of 
Best, J., in the case of Fairman v. Ives, 5 Barn. & Ald. 642, to the 
following effect: ‘That petitions to the king, or to parliament, or 
to the sec retary of war, for redress of any orievi ance, are privileged 
communications, and not actionable libels, provided the privilege 
is not abused. But if it appear that the communication was made 
maliciously, and without probable cause, the pretext under which it 
was made aggravates the case, and an action lies.” It is the un- 
doubted right we know of every citizen to institute criminal prose- 
cutions, or to exhibit criminal charges before the courts of the 
country ; and such prosecutions are as much the regular and ap- 
propriate modes of proceeding as the petition is the appropriate 
proceeding before parliament—yet it never was denied, that a pro- 
secution with malice, and without probable cause, was just founda- 
tion of an action, though such prosecution was instituted in the 
appropriate court, and ‘carried on with every formality known to 
the law. The parliainent, it is said, is a court, and it is difficult to 
perceive how malicious and groundless prosecutions before it can 
be placed on a ground of greater impunity than they can occupy in 
another appropriate forum. ‘The case of Lake v. King, therefore, 
interpreted by the known principles of the law of libel, would 
extend the privilege of the — no farther than to require as 
to him proof of actual malice. A different interpretation would 
establish, as to such a case, a rule that is perfectly anomalous, and 
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depending upon no reason which is applicable to other cases of pri- 
vilege. 

By able judges of our own country, the law of libel has been ex- 
pounded in perfect concurrence wih the doctrine given by Chancel- 
Jor Kent. ‘Thus, in the case of the Commonwealth v. Clap, 4 Mass. 
Rep. 169, it is said by Parsons, C. J., “that a man may apply by 
complaint to the legislature to remove "tn unworthy officer ; and if 
the complaint be true, and made with honest intentions of giving 
information, and not maliciously, or with intent to defame, the com- 
plaint will not bea libel. And ‘when any man shall consent to be 
a candidate for a publie office conferred by the election of the peo- 
ple, he must be considered as putting his character in issue, so far 
as it may respect his fitness and qualifications for the office; and 
publications of the truth on this subject, with the honest intention 
of informing the people, are not a libel; for it would be unreason- 
able to conclude, that the publication of truths, which it is the in- 
terest of the people to know, should be an offence against their 
laws. For the same reason, the publication of falsehood and 
calumny against public officers, or candidates for public offices, is an 
offence dangerous to the people, and deserves punishment, because 
the people may be deceived, and reject their best citizens, to their 
great injury, and, it may be, to the loss of their liberties. The 
public ation of a libel malic iously, and with intent to defame, 
whether it be true or not, is clear rly an offence against law on sound 
principles, &c.” 

In the case of Bodwell v. Osgood, 3 Pick. Rep. 379, it was ruled, 
that a false complaint, made with express malice, or without pro- 
bable cause, to a body having competent authority to redress the 
grievance complained of, may be the subject of an action for a libel, 
and the question of malice is to be determined by the jury. The 
court in this last case say, p. 3884, “ It may be admitted, that if the 
defendant had proceeded with honest intentions, believing the ac- 
cusation to be true, although in fact it was not, he would be entitled 
to protection, and that the occasion of the pub lication would pre- 
vent the legal inference of malice.” The court proceed further to 
remark, p. "B85: “It has been argued that the jury should have 
been instructed, that the application to a tribunal competent to re- 
dress the supposed grievance was priuna facie evidence that the 
defendant acted fairly, and that the burden of proof was on the 
plaintiff to remove the presumption. ‘The judge was not requested 
thus to instruct the jury. He did, however, instruct them that the 
burden of proof was on the plaintiff to satisfy them that the libel 
was malicious, and that if the plaintiff did not prove the malice 
beyond any reasonable doubt, that doubt should be in favour of the 
defendant.” 

We have thus taken a view of the authorities which treat of the 
doctrines of slander and libel, and have considered those authorities 
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particularly w ith reference to sth distinction they establish between 
ordinary instances of slander, written and unwritten, and those 
which have been styled privileged communications; the peculiar 
character of which is said to exempt them from inferences which the 
law has created with respect to those cases that do not partake of 
that character. Our examination, extended as it may seem to have 
been, has been called for by the importance of a subject most inti- 
mately connected with the rights and happiness of individuals, as it 
is with the quiet and good order of society. The investigation has 
conducted us to the following conclusions, which we propound as 
the law applicable thereto. 1.\ That every publication, either by 
Writing, printing, or pictures, which charges upon or imputes to 
any person that which renders him liable to punishment, or which 
is calculated to make hiin infamous, or odious, or ridiculous, is 
prona Sucie a libel, and implies malice in the author and publisher 
towards the person concerning whom such publication is made. 
Proof of malice, therefore, in the cases just described, can never 
be required of the party complaining beyond the proof of the pub- 
lication itself:\ justification, excuse, or a if either can be 
shown, must proceed from 0 defendant. 2. That the description 
of cases recognised as privileged communic ations, must be under- 
stood as exceptions to this rule, and as being founded upon some 
apparently recognised obligation or naliiins legal, moral, or social, 
which may fairly be presumed to have led to the publication, and 
therefore prima fucte relieves it from that just implication from 
which the general rule of the law is deduced. The rule of evidence, 
as to such cases, is accordingly so far changed as to impose it on 
the plaintiff to remove those ~ suinptions flowing from the seeming 
obligations and situations of the parties, and to require of him 10 
bring home to ithe defendant the existence of malice as the true 
motive of his conduct. Beyond this exient no presumption can be 
permitted to operate, much less be made to sanctify the indulgence 
of malice, however wicked, however express, under the prote ction 
of legal forms. We conclude then that malice may be proved, 
though alleged to have exis «lin the proceedings before a court, 
or legisl: live body, or any other iribuna il or authority, alihough suc h 
court, legislative body, or other trib ms may have becn the appro- 
pri: ite authority for redressing the crievance represented to it; and 
that proof of express malice in any written publi ication, petit ion, or 
proceeding, addressed to such techiiaad. will render that publication, 
petition, or proceeding, libellous in its character, and actionable, 
and will subject the amthor and publisher thereof to all the conse- 
quences of libel. And we think that in every case of a proceeding 
like those just enumerated, falschood and the absence of probable 
cause will amount to proof of malice. 

The next and the only remaining question necessary to be con- 
sidered in these cases, is that which relates to the rulings of the 
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court below excluding the publication declared upon as a libel from 
going to the jury in connection with other evidence to establish the 
existence of malice. We forbear any remark upon the intrinsic 
character of the injury complained of, or upon the extent to which 
it may have been made out. ‘These are matters not properly before 
us. But if the publication declared upon was to be regarded as an 
instance of privileged publications, malice was an indispensable 
characteristic which the plaintiff would have been bound to establish 
in relation to it. ‘The jury, and the jury alone, were to determine 
whether this malice did or did not mark the public ation. It would 
appear difficult & priori to imagine how it would be possible to ap- 
preciate a fact whilst that fact was kept entirely concealed and out 
of view. ‘This question, however, need not at the present time be 
reasoned by the court; it has, by numerous adjudications, been 
placed beyond doubt or controversy. Indeed, in the very many 

‘ases that are applicable to this question, they almost without an 
exception concur in the rule, that the question of malice is to be 
submitted to the jury upon the face of the libel or publication itself. 
We refer for this position to Wright v. Woodgate, 2 Crompton, 
Mees. & Ros. 573 ; to Fairman v. Ives, 5 Barn. & Ald. 642; Rob- 
inson v. May, 2 Smith, 3; Flint v. Pike, 4 Barn. & Cres. 454, 
Littledale, J.; Ib. 247, Bromage v. Prosser; Blake v. Pilford, 
1 Mood. & Rob. 198; Parmeter v. Coupland, 6 Mees. & Welby, 
105; Thomson v. Shackell, 1 Moo. & Mal. 187. Other cases 
might be adduced to the same point. 

Upon the whole we consider the opinion of the Circuit Court, in 
the several instructions given by it in these cases, to be erroneous. 
We therefore adjudge that its decision be reversed; that these 
causes be remanded to the said court, and that a venire fucias de 
novo be awarded to try them in conformity with the principles herein 
Jaid down. 





Ex Parte, Tue City Bank or New ORLEANS IN THE MATTER OF WIL- 
Liam Curisty, Assicner oF Daniex T. Wacpen, a Bankrupt. 


This court has no revising power over the decrees of the District Court sitting 
in bankruptey; nor is it authorized to issue a writ of prohibition to it in any 
case except w here the District Court is proceeding as a court of admiralty 
and maritime jurisdiction. 

The District Court, when sitting in bankruptey, has jurisdiction over liens and 
mortgages existing upon the property of a bankrupt, so as to inquire into 
their validity and extent, and grant the same relief which the state courts 
might or ought to grant. 

The control of the District Court over proceedings in the state courts upon such 
liens, is exercised, not over the state courts themselves, but upon the parties, 
through an injunction or other appropriate proceeding in equity. 
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The design of the Bankrupt Act was to secure a prompt and effectual adminis- 
tration of the estate of all bankrupts, worked out by the courts of the United 
States, without the assistance of state tribunals. 

The phrase in the 6th section, “any creditor or creditors who shall claim any 
debt or demand under the bankruptcy,” does not mean only such creditors 
who come in and prove their debts, but all creditors who have a present sub- 
sisting claim upon the bankrupt’s” estate, whether they have a security or 
mortgage therefor or not. 

Such creditors have a right to ask that the property mortgaged shall be sold, 
and the proceeds applied towards the payment of their debts; and the as- 
signee, on the other hand, may contest their claims. 

In the case of a contested claim, the District Court has jurisdiction, if resort be 
had to a formal bill in equity or other plenary proceeding; and also jurisdic- 
tion to proceed summarily. 





Tus was a motion on behalf of the City Bank of New Orleans, 
for a prohibition, to be issued to the District Court of the United 
States for the district of Louisiana. 

The suggestion for the prohibition stated the following as facts in 
the case: 

First. That Daniel T. Walden, of the city of New Orleans, on the 
27th July, 1839, and on the 17th day of August, 1839, executed 
two several mortgages to the City Bank of New Orleans, on a cer- 
tain plantation, and on lots of land in said state, to secure payment 
of $200,000 borrowed of said bank; which mortgages were duly 
recorded, and in all respects good and valid, and created a good, 
legal, and equitable lien on the property mortgaged for pay ment of 
said debt. That, on or about 20th October, "1840, Walden insti- 
tuted suit in the state District Court, to set aside said mortgages, for 
the same causes, substantially, as William Christy (Walden’s subse- 
quent assignee in bankruptcy) has presented by his petition and 
amended petition in the District Court of the United States at New 
Orleans, exercising summary jurisdiction in bankruptcy, to set aside 
the same mortgages, as per certified copy of the proceedings in the 
District Court of the United States herewith annexed; and the state 
court, on appeal, decided finally against Walden’s complaint, and 
sustained the mortgages. 

Second. That, afterward, the bank proceeded to foreclose its mort- 
gages in the state court; and thereupon, on 17th May, 1842, an or- 
der of seizure and sale was made, and an actual seizure of the pro- 
perty executed on 19th May, 1542. 

Third. That, on 18th June, 1842, the said Walden filed his peti- 
tion for the bene fit of the bankrupt act, in the District Court of the 
United States at New Orleans, and on the 18th July, 1842, said 
court decreed him to be a bankrupt. 

Fourth. That, after Walden filed his petition, and before decreed 
a bankrupt, viz., on 27th June, 1842, he applied to the said District 
Court of the U nit ted States for its injunction to stay the sale ordered 
in the state court of the mortgaged premises; setting forth, as 
grounds therefor, the same facts, aa tantially, as subsequently again 
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set forth by Christy, “y assignee, in his petitions aforesaid. After 
full hearing of said bill, the court refused the injunction ; ; and there- 
alter the premises scize ed were duly sold, with every legal requisite 
and formality, in execution of the previous orders of the state court, 
and the City Bank became the purchasers, 

Fifth. That the said bank has, in no wise, presented or proved its 
elaim against Walden, in the bankrupt court, but pursued the said 
mortgage claim adversely in the state court, relying on its lien by 
the state law, and the proviso in the bankrupt act, saving such lien 
from its operation. 

Sixth. That the matter in dispute exceeds two thousand dollars in 
value. 

Seventh. That the said Christy, assignee, Ke., knowing all the 
premises, but contriving to impair the lien of the bank by the movt- 
gages aforesaid, coutrary to the saving clause of the bankrupt act, is 
endeavouring, by his petition and suppleimental petition, to subject 
all the previous procee «lings of the state comes upon the mortgages to 
review ict revision in the District Court of the United States, by its 
summary process in ban ott cy. And the ah Christy and Wal- 
den, and the Hon. Theodore H. MeCaleb, judge of the said District 
Court of the United States, have wrongfully and vexatiously loreed 
the said bank to appear in said court, upon its summary process, to 
answer said Chiristy’s petition, And thou: ¢h the bank has objec Hed, 
by plea, to the summary jurisdiction of the court over the matiers 
aforesaid, yet the court adheres—hath overruled the plea—and per- 
sists, by its summary process, to proce sed with the cause, to the em- 
barrassment of the bank, and to the deprivation of all rec lress by 
appeal. 

In addition to the foregoing statement filed by the counsel in sup- 
port of the motion for a prohibition, it may be proper to state that, 

On the &th of October, 1842, Christy filed the petition mentioned 
in the seventh proposition jusi quoted. It recited that Walden, the 
bankrupt, wae, at the time of filme his schedule and surrender, 
the owner of a large amount of real esti ate that the bank claian «i to 
have a mortgave upon it; that the bank ceused it to be sold and pos- 
session delivered ; that the sale was void, because the application of 
Walden operates as a stay of proceeding; that the property was ef- 
fered for sale in block, though composed of twenty different siores 
or buildings, and for cash; that the morteage debt was an justly 
due, but void on account of usury ; hoes prayed that the sale le micht 
be deelared void, or if adjudged valid, that the amount thereot i shaadi 
be paid over to the petitioner, to distril mited according to law. 

On the 3lst of October, 1242, the bank filed a 
diction of the court, with other matiers in defence. 

On the 17th of February, 18-43, the questions raised by the an- 

swer of the bank were adjourned to the Circuit Court of the United 
States b 


plea to the juris- 
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At April term, 1843, the Circuit Court returned the following 
answers :— 

‘Tn answer to the questions adjourned into this court by the Dis- 
trict Court for the said district, it is ordered that the following an- 
swers be certified to the District Court in bankruptcy, as the opinion 
of the court thereupon: 

“First. That the said District Court has, under the statute of 
bankruptey, full and ample jurisdiction of all questions arising under 
the petition of William Christy, assignee of Walden, to try, adjudge, 
decree, and determine the same between the parties thereto. 

** Secondly. ‘That the sale made of the mortgaged property, under 
the seizure and sale ordered by the District Court of the state of 
Louisiana, is void, and that the District Court of the United States 
should by its decree declare it void in the suit; and that said last- 
meutioned court has full power and authority to try and determine 
the validity of said mortgages, and if proved upon the trial void 
according to the Jaws of “Louisiana, to make a decree accordingly, 
and order a sale of the property therein contained for the benefit of 
the several creditors of the bankrupt; but if upon proof said mort- 
gages shall be sustained and adjudged valid, a decree should be 
rendered in favour of the mortgagees, condemning to sale all their 
interests, rights, and title therein, and all the interest, right, and title 
of the bankrupt and all the general creditors, in the hands of the 
assignee, and the rights and title of the assignee also; and by the order 
of sale the marshal be directed to pay over to the mortgagees, after 
deducting the per cent. for his commissions and all the legal costs 
of the suit, the amount of their claim, if the proceeds of “the sale 
amount to so much, and the balance, if any, to pay over to the 
assignee ; and that by such decree the assignee be ordered to make 
proper title and conveyance to the pure haser or purchasers, upon 
the full payment of the purchase money and a reasonable compensa- 
tion to the assignee for making such conveyance, to be determined 
and settled by the judge of the District Court, should the purchaser 
or purchasers and the assignee disagree as to the amount. 

“Thirdly. the second and alternative prayer in the petition of 
the assignee, asking the payment to him of the whole amount of the 
proceeds of the former sale of the mortgaged property, being incon- 
sistent with the opinion of the court in the second point, will there- 
fore be disregarded on the trial by the District Court. 


“J. McKiniry, 


“ Associate Justice of the Supreme Court U.S.” 





Afterwards, in 1843, an amended petition was filed by Christy, 
alleging, amongst other things, that the bank claimed to be a creditor 
of Walden, and “in that capac ity had become a party to the said 
proceedings in bankruptey,”’ &c., &e. 

In December, 1843, the bank prayed oyer of the time, place, 
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manner, and form, where, how, and when it became a party to -" 
proceedings in bankrupte y. 

The court having granted the prayer for oyer, Christy, on the 
23d of January, 1844, filed the following: 

That the said City Bank became pariies to the proceedings in 
bankruptcy of the said Walden, first, by the operation of law, they 
being at the time of his bankrupte ‘'y mortgay ve ereditors of the said 
Walden, and placed upon his schedule as such; second, by their 
own act, having filed a petition in this honourab le court on the oth 
Septe mber, 1842, praying that the demand of the assignee for the 
postponement of the sale of certain properiies be disregarded, that 
their privileges be recognised, and that said properiies be sold under 
an order of this court tor cash; third, that an attempt was made by 
the said bank to withdraw said pe tition and prayer of Oth September, 
1842, but a discontinuance of the same was opposed by M. W. 
Hoflinan and L. C. Duncan, creditors of said bankrupt, and pariies 
interested, by reason of which said opposition the legal effects of 
said application, made by the City Bank as aforesaid, to this honour- 
able court remain in full force. 

“In consideration of all which and the documents herewith filed, 
your petitioner prays, that said City Bank be compe lled to answer 
to the merits of the original and supplemental petition in this case 
filed, without further delay. es 

On the 10th of F ebruary , 18-44, the bank filed its answer, denying 
that it had ever proved its debt, or otherwise subjected itself in any 
manner to the summary jurisdiction of the District Court sitting as 
a court of bankruptcy ; but, on the contrary, that it had prosec uted 
its remedy in the state courts of Louisiana, and adding the following : 

*¢ And so these re spondents and defendants say and insist, that this 
honourable court, sitting as a bankrupt court, and h olding summary 
jurisdiction in matters of bankruptcy under and by virtue of said 
act, ought not to have and to take cognisance of the several matters 
and things in the said petition and supplemental petition contained : 
forasmuch as all jurisdiction over the same is by law vested in and 
does of right belong to the Circuit Court of the United States for the 
eastern district of Louisic ina, holding jurisdiction i in equity, and pro- 
ceeding according to the principles and forms of courts of chancery 
as prescribed by Taw and by rules and orders of the Supreme Court 
of the United States, or to the District Court of the United States for 
the said district, proceeding in the same manner, and vested with 
concurrent jurisdiction over all suits at law or in equity which may 
be brought by the assignee of any bankrupt against any person 
claiming an adverse interest; which said courts are competent to 
entertain the suit of the petitioner and grant him the relief of prayer 
for, if by law he is entitled to the same, and not this court ; and 
forasmuch as this honourable court, sitting as a bankrupt court, and 
deciding in a summary manner in matters of bankruptcy, is wholly 
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without jurisdiction in the premises, these respondents and defend- 
ants submit to the judgment of this honourable court, whether they 
shall be held to make any further or other answer to the several 
matters and things in the said petition and supplemental petition 
contained, and pray to be hence dismissed, with their reasonable 
costs, &e.”’ 

An agreement of counsel was filed in the court below relative to 
the petition of the bank and its discontinuance spoken of in the 
oyer of Christy, as above set forih. ‘The agreement stated that 
the discontinuance was ordered in open court by the counsel of 
the bank, and the proceedings of the court showed that a rule to 
show cause why the discontinuance should not be set aside was 
dismissed. 

This was the position of the case in the court below. 


The motion for a prohibition was sustained by Wilde and Hender- 
son, and opposed by Crittenden. ‘The Reporter has no notes of the 
arguments of Henderson and Crittenden, and from that of Wilde only 
extracts can be given. 


Wilde referred to the seven facts stated in the beginning of this 
report, and then said, the questions of law insisted on by the sug- 
gestion are, 

That the Bankrupt Act contemplates two kinds of jurisdiction : 
one over parties claiming under the bankruptcy, the other over par- 
ties claiming adversely ‘to ii; the one summary, the other formal ; 
the one exclusive in the District Court exercising summary jurisdic- 
tion in matters of bankruptcy, without appeal, as defined by section 
Gth; the other a concurrent jurisdiction in both District and Circuit 
Courts for or against parties claiming an adverse interest, according 
to the provisions of section 8th, which is not summary, but formal, 
to be exercised according to the rules and forms of chancery or 
common law, and subject to review in this court by appeal or writ 
of error under the general provisions of the laws heretofore passed 
regulating writs of error and appeals. 

That the rules of said bankrupt court regulating ifs summary 
process, in pursuance of which this proceeding by Christy is assumed 
to be instituted and entertained, are in violation of the Bankrupt 
Act—which rules are herewith exhilited. 

The reasons why this court should interpose to restrain the Dis- 
trict Court from further proceedings in the matter are two: 

1. Because said court, proceeding summarily on petition, as ina 
matter of bankruptcy, has no lawful cognisance and jurisdiction of 
the matter. 

2. Because by permitting said court so to proceed and decide, 
(from which decision no appeal would lie,) would be to permit said 
district and inferior court to impair the legitimate powers of this 

Vor. II.—38 
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court in its appellate jurisdiction, and to deprive the bank of its 
right to invoke the supervisory powers of this court by appeal. 

After stating the general principles on which prohibitions issue, 
which were cases where an appeal does not lie, and citing a num- 
ber of authorities, Mr. Wilde continued— 

For the present, then, we are to consider whether the District 
Court, sitting as a bankrupt court of exclusive and summary juris- 
diction of all matters arising under the bankruptcy, and deciding 
without appeal, has rightful and Jawful cognisance of the matters it 
is proceeding to investigate and adjudicate upon in this case. 

Here are lawful mortgages, made and recorded according to the 
laws of Louisiana, bearing date three years before petition of the 
mortgagor to be declared a voluntary bankrupt. - 

Here is a mortgagee who has not proved his debt under the bank- 
ruptey, but has rested on this state lien; prosecuting that lien to 
judgment of foreclosure upon his said mortgages in the state court, 
before the petition in bankruptcy. 

Here is an order of seizure and sale, and an actual levy on the 
mortgaged premises by the sheriff one month before the petition of 
the mortgagor for the benefit of the Bankrupt Act. 

Under this levy or seizure the mortgagee proceeded to sell the 
mortgaged premises, after appraisement, advertisement, and all other 
legal pre-requisites, in several distinct lots, according to their sepa- 
rate enumeration in the mortgages and appraisement, and in as 
minute divisions as the nature of the property would admit or the 
law allow. 

And the substantial question before this court is, whether he who 
has never proved his debt, never come in under the bankruptcy, can 
be dragged into the District Court, sitting as a bankrupt court, and 
exercising summary jurisdiction, without appeal ; his writ of seizure 
and sale annulled, the judgment of the state court vacated, the sale 
set aside, and his mortgages declared null and void, though the 
Supreme Court of the state have declared them good and valid. 

The mere statement of such a question would seem to be enough 
to decide it; but its very simplicity leads to the suspicion of error, 
and therefore we will verify it step by step. 

First then, the proceedings in bankruptcy, of which we produce 
an authenticated copy, and the clerk’s certificate, show exclusively 
that the City Bank has never proved its debt against Walden. See 
transcript of the petition, schedule, &c., in bankruptey—clerk’s cer- 
tificate, last page. 

We hold it to be clear law, that a party holding a mortgage can- 
not be compelled to prove his debt, or come in under the commis- 
sion ; and we hold that unless he does so, the District Court, exer- 
cising the powers of a bankrupt court, and proceeding summarily 
without appeal, has no jurisdiction over him. 

“If a creditor has a security or lien, he is not compellable to 
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come in under the commission ; ; he may elect to stand out, and rely 
on his security or lien. 

** But if he does prove, he relinquishes his security for the benefit 
of all.” Cullen on Bankruptey, 145, 149. 

If this be the case in England, @ fortiori, it is so under our late 
bankrupt act, which contains a clause saving siate liens. Section 
2, p. 16, Bankrupt Act :— 

“ Nothing i in this act contained shall be construed to annul, de- 
stroy, or impair any liens, mortgages, or other securities or proper- 
ties, real or personal, which may be valid by the laws of the states 
respectively.” 

in the decisions under this law, although there has been a diver- 
sity of opinion as to what constituted a lien, there has been none 
that a mortgage was one. 

There has been no diversity of opinion on the point whether a 
mortgaged creditor could be compelled to prove or not. 

There has been some difference of opinion how, and in what 
court, and by what process or form of proceeding, the state lien is 
to be saved; but all agree that saved it must be. 

On the score of authority, it cannot be expected we should do 
more than produce the decisions of circuit or district judges. ‘These 
questions have not yet been adjudicated in this court. 

We rely on the following cases, decided by judges of this court 
on their circuits, or by district judges, respectable for learning and 
ability. 

The decision of Mr. Justice Baldwin in the matter of Kerlin, a 
bankrupt, reported in the United States Gazette, of Philadelphia, of 
26th October, 1843. 

The decision of Mr. Justice Story, in the case of Mitchell, as- 
signee of Roper, v. Winslow and others, in the Circuit Court of 
Maine, reported in the Law Reporter of Boston, for December, 
1843, pp. 347, 360. 

Mr. Justice McLean’s decision in the case of N. C. McLean, 
assignee in bankruptcy, v. The Lafayette Bank, J. S. Buckingham 
and others; to be found in the Western Law Journal for October, 
1843, p. 15. 

Mr. Justice McLean’s decision in the case of N. C. McLean, 
assignee, v. James F. Meline ; Western Law Journal for November, 
1843, p. 51. 

Mr. Justice Story’s decision in the case of Mugeridge, 5 Law 
Rep. 357 ; in Ex parte Cook, 5 Law Rep. 444; Ex parte Newhall, 

5 Law Rep. 308; in Dutton v. Freeman, 5 Law Rep. 452. 

Mr. Justice Thompson’ s decision in Houghton v. Eustis, 5 Law 
Rep. 506. 

_ Prentiss’s (of Vermont) opinion in Ex parte Spear, 5 Law 
Rep. 399; and Ex parte Comstock, 5 Law Rep. 165. 
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Judge Conkling’s (of New York) opinion in Ex parte Allen, 
5 Law Rep. 368. 

Judge Monroe’s (of Kentucky) opinion in Niles’s Register, 5th 
November, 1842; and those of Irwin, Randall, and Gilchrist, ib. 

‘These cases, it is humbly submitted, establish the doctrine for 
which the defendants contend, namely: that the state lien in this 
case was properly and rightfully enforced under the state law and 
process. Penn. Law Journal for November, 1842, p. 302, Ex parte 
Dudley, Judge Randall and the late Judge Baldwin’s decisions ; 
Penn. Law Journal, April, 1844, p. 246, Large v. Bosler, District 
Court of Philadelphia; Law Reporter for October, 1844, p. 281, 
Judge Conkling’s decision on Briggs v. Stephens, (proving surrenders 
lien ;) Western Law Journal, April, 1844, Judge McLean’s decision 
in McLean v. Rockey, p. 302 ; Law Reporter, July, 1844, Mr. Justice 
Story’s decision in Bellows and Peck, United States Circuit Court 
of New Hampshire, pp. 125, 127; Law Reporter, June, 1844, Supe- 
rior Court ot New Hampshire, Kitteridge v. Warren, p. 87; Penn. 
Law Journal, October 15th, 1842, p. 223, Judge Randall’s decision 
(distress ;) Penn. Law Journal, October 15, 1842, p. 245, Judge 
Randall, (proof withdrawn ;) Ex parte Lafeley, Report of Ksitteridge 
& Emerson, Sup. Court, New Hampshire. 

The decision of Judge Gilchrist in the ease of McDowall’s as- 
signee v. Planters’ and Mechanics’ Bank, of which an authenticated 
copy is produced. 

But this court very properly holds itself entirely uncommitted by 
Circuit Court decisions. ‘They are merely cases at nist prius, and 
the matters there determined are as open to discussion as ever. 

(Mr. Wilde then went on to argue that a mortgaged creditor could 
not be compelled to prove his debt, and that if he did so, he would 
only come in fora share of the assets pro rata ; and then investigated 
the jurisdiction of the District and Circuit Courts in bankruptey, 
and the revisory powers of this court by appeal or prohibition, as 
follows :) ; 

In considering the authority of the District Court exercising sum- 
mary jurisdiction in cases of bankruptcy, it will be most convenient 
and perspicuous to ¢xamine— 

First. Its exclusive jurisdiction. 

Secondly. Its jurisdiction concurrently with the Circuit Court. 

Its exclusive jurisdiction is granted by the 6th section, which is 
as follows: 

(Mr. Wilde here quoted it at length.) 

To obtain a distinct idea of the extent and boundaries of the 
jurisdiction thus granted, it is requisite to examine them under three 
different aspects : 

First. As to the persons over whom—that is, for or against whom 
—)jurisdiction is given. 
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Secondly. As to the objects, rights, or claims, subjected to such 
jurisdiction. 

Thirdly. As to the modes and forms of proceeding. 

A careful analysis of this section will show— 

First, as to persons: 

That the jurisdiction granted extends— 

To the bankrupt ; 

To the creditors claimmg any debt under the bankruptcy; 

To the assignee, whether in office or removed. 

These parties and each of them are authorized to sue each other 
in the District Court, and to litigate their respective claims or pre- 
tensions there. But the court will remark, there is no jurisdiction 
whatever granted by this section, so far as persons are concerned, 
to a creditor who does not claim under the bankruptcy. No juris- 
diction over such a creditor is granted: none is given for him or 
against him. ‘This distinction has always been recognised by the 
courts of the United States wherever the point has been brought to 
their attention. Briggs v. Stephens, Law Rep., Oct. 1844, p. 282, 
per Conkling, J.; Ex parte Dudley, Penn. Law Journal, Nov. 19, 
1842, pp. 320, 321, per Justice Baldwin; Assignees of McDowall 
v. Planters’ and Mechanics’ Bank, per Judge Gilchrist. 

Secondly. As to objects, rights, claims, and controversies, sub- 
jected to the summary jurisdiction of the District Court sitting in 
bankruptcy. 

The jurisdiction granted by this section extends— 

To all controversies between the bankrupt and any creditor 
claiming any debt or demand under the bankruptcy ; 

To all controversies between such creditor and the assignee of 
the estate ; 

To all controversies between the assignee and the bankrupt ; and— 

To all acts, matters, and things, to be done under and by virtue 
of the bankruptcy. 

But your honours will observe, that under this section, so far as 
objects, rights, claims, or controversies are concerned, no jurisdic- 
tion is granted in controversies between the assignee and a creditor 
not claiming under the bankruptcy, but claiming adversely to it. 

No jurisdiction is granted in controversies between such a creditor 
and other creditors claiming under the bankruptcy. 

None in cases between a creditor claiming adversely to the bank- 
ruptey and the bankrupt himself. 

None where the acts, matters, and things are not done, or be 
done under and in virtue of the bankruptey, but before it, inde- 
pendent of it, and adversely to it. 

So far, then, as the objects of the District Court’s summary juris- 
diction in bankruptey are concerned, no such jurisdiction is granted 
by this section over the rights or demands of a creditor who claims 
adversely to the bankruptcy, and not under it. 

2C 











302 SUPREME COURT. 


Ex parte Christy. 

















In relation to such a creditor, so claiming such rights, he is not 
authorized to sue in that court either the assignee or the bankrupt, 
or the creditors claiming under the bankruptcy ; neither, in regard 
to such a creditor and such rights, is the assignee or the bankrupt, 
or the other creditors claiming under the bankruptcy, empowered to 
sue him there. 

Thirdly. In reference to the modes and forms of proceeding, it 
is indisputable that in the District Ceurt, sitting as a bankrupt court, 
and holding jurisdiction in bankruptey under the 6ih and 7th sec- 
tions, the proceedings are summary, and in general without appeal. 

But however clearly it may appear that by the letter of the 6th 
section no such jurisdiction is granted for, against, or over a creditor 
claiming adversely to the bankruptcy, it may be said cognisance of 
such claims somewhere is indispensable to the full execution of a 
uniform system, and therefore, ex necessitate, it must be vested in 
some court of the United States. 

He who objects to the jurisdiction of a court (it will be said) must 
show that some other court has jurisdiction. We assume that obli- 
gation and this brings us to a like analysis of the Sih section. 

That section is as follows: 

“Sect. 8. And be it further enacted, That the Circuit Court 
within and for the district where the decree of bankruptcy is 
passed, shall have concurrent jurisdiction with the Dis‘rict Court 
of the same district of all suits at law and in equity, which may 
and shall be brought by any assignee of the bankrapt against any 
person or persons claiming an adverse interest, or by such person 
against such assignee, touching any property or rights of property 
of said bankrupt transferable to, or vested in, such assignee; anc 
no suit at law or in equity shall in any case be maintainable by or 
against such assignee, or by or against any person claiming an ad- 
verse interest, touching the property and rights of property afore- 
said, in any court whatsoever, unless the same shall be brought 
within two years after the declaration and decree of bankruptcy, or 
after the cause of suit shall first have accrued.” 

With respect to the jurisdiction granted by this section, the court 
will observe it is concurrent in the District and Circuit Courts. 
But as some complexity and confusion are likely to arise in con- 
sidering the variety of jurisdictions possessed by the same tribunal, 
though sitting on different sides, and proceeding by different forms, 
we will analyze this section as to the jurisdiction thereby granted 
to the Circuit Courts, with reference to the persons for or against 
whom it is granted, the subject-matiers over which it is extended, 
and the modes and forms of proceeding required to be adopted. 

As soon as we shall have ascertained what the jurisdiction of the 
Circuit Court is, under the 8th section, it will be easy to apply it to 
the District Court, for as the two courts under the 8th section have 
concurrent jurisdiction, it follows that whatever jurisdiction is 
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granted by that section to the one is granted to the other. When the 
Circuit Court’s jurisdiction under it is known, the District Court’s 
jurisdiction under it is known to be the same, and we thus arrive 
at a clear and precise conception of the two district jurisdictions, 
which we allege exist in the District Court, namely: 

1. Its summary jurisdiction as to parties claiming under the bank- 
ruptcy. 

2. Its jurisdiction as a court of law and equity, for or against 
parties claiming adversely to the bankruptcy; a jurisdiction not sum- 
mary, but to be exercised according to the usual modes and forms 
of courts of chancery or common law, according as the nature of 
the case made, or the relief sought, belongs to the one or the other 
forum. 

Let us examine, then, the jurisdiction granted by the 8th section 
to the Circuit Court. 

1. It extends io all suits at law or in equity brought by an as- 
signee against any person claiming an adverse interest. 

2. To all suits at law or in equity by such person, against such 
assignee, touching any property or rights of the bankrupt. 

Thus we see that the very jurisdiction over persons claiming an 
adverse interest and rights, not arising under the bankruptcy, but 
in opposition to it, which the 6th section did not grant to the Dis- 
trict Court exercising summary jurisdiction, has been granted to 
the Circuit Court by the Sth section, as a court of common law and 
equity, proceeding according to its ordinary jurisdiction in such 
suits, and according to the usual modes and forms of proceeding in 
chancery, where a chancery remedy 1 is sought, and of common law, 
where a common law remedy is adequate. 

The District Court, then, as a court of summary jurisdiction, has 
no cognisance of cases for or against persons claiming an adverse 
interest, but the Circuit Court has ; ; and the Circuit Court, as to such 
cases, proceeds not summarily, but according to the usual modes 
and forms of courts of common law or chancery. 

Now the jurisdiction granted to the District Court by the 8th 
section is concurrent with that given to the Circuit Court by the 
Sth section—that is to say, it is neither more nor less, but precisely 
the same ; to be exercised over the same parties, in the same way, 
and by the same rules and forms of proceeding. 

There are*then two distinct jurisdictions given to the District 
Courts ; as we undertook to prove. 

The one a summary jurisdiction, to be exercised over all claim- 
ing under the bankruptcy, and this jurisdiction is exclusive. The 
other a formal jurisdiction, coextensive with that given to the Cir- 
cuit Court, for and against persons claiming adv ersely to the bank- 
ruptcy, which jurisdiction is not summary, but to be exercisea 
according to the usual forms of common law or chancery. 

The summary jurisdiction of the Bankrupt Court may be admit- 
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ted for the purposes of this argument, to be exclusive and without 
appeal. 

But the jurisdiction granted to the Circuit Court over persons 
claiming an adverse interest, is not summary, but is the ordinary 
jurisdiction of that court as a court of common law and chancery, 
extended over a new class of cases, and a new description of suit- 
ors, it is true, but to be exercised according to long-established 
forms; and as the only jurisdiction possessed by the District Court 
over persons, not parties to the bankruptcy, but claiming adversely 
to it, is precisely the same as that given by the 8th section to the 
Circuit Court, it follows that, when the District Court takes cogni- 
sance of that class of cases, its jurisdiction is to be exercised ac- 
cording to the usual forms of chancery and common law, by bill or 
suit, precisely as the Circuit Court would exercise it. 

The Circuit Court in such cases cannot decide summarily, and 
as the jurisdiction of the District Court is the same, and no more, 
as to that description of persons and controversies, the District 
Court cannot decide summarily. 

To maintain the opposite doctrine, is to assert that a concurrent 
jurisdiction may be different, and greater in the one court than the 
other, and that the formal and summary jurisdictions of a court may 
be adopted and intermingled at its pleasure. It is indisputable, 
and conviction results from a mere inspection of the proceedings, 
that William Christy, the assignee, is proceeding in the District 
Court, sitting in bankruptcy, and according to the course of its 
summary jurisdiction as a bankrupt court. 

The petition is so addressed, [p. 7 of the printed papers attached 
to the suggestion.] All the pleadings and orders in the cause are 
uniformly so entitled. ‘They are “in the United States District 
Court, sitting in bankruptcy,” pp. 7, 12, 14, 23, 24, 25, 26, 27, 
and 28. 

Now, where the relief sought belongs to the chancery jurisdiction, 
it must be sought in Louisiana, as well as elsewhere, in the courts 
of the United States, according to the course and forms of chancery 
practice. McCullum v. Eager, 2 Howard, 63. 

The proceeding of the assignee is by petition, not by bill in 
chancery. 

The motive of his so proceeding is sufficiently obvious. If he 
can maintain the jurisdiction of the District Court, exercising sum- 
mary jurisdiction in bankruptcy, he cuts off all appeal. He has 
succeeded in persuading the District Court, that the case comes 
uuder, and belongs to its summary cognisance. A plea to the 
jurisdiction upon the very ground we are arguing, has been sub- 
mitted to that court and overruled. Vide the plea to the jurisdic- 
tion, p. 25, 26, of the printed record annexed to the suggestion, 
and order overruling it, p. 26. 

In fine, therefore, it is manifest that William Christy, the assignee, 
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1S proceeding i in the bankrupt court, according to the course of its 
summary jurisdiction, 

The plea so expressly alleges, pp. 25, 26. 

By demurring ore tenus to the plea, which he is held to have 
done, by praying judgment of the court upon it, although no formal 
demurrer is allowed by the law or practice of Louisiana, he admits 
the fact. 

And the ‘court, by overruling the plea, decide, that he is pro- 
ceeding in the court of bankruptcy, according: to the course of its 
summary jurisdiction, but that he is rightfully and lawfully proceed- 
ing there. 

This is the precise point we have atiempted to disprove, and 
upon which we seek the judgment of this court, in the form of an 
order for a prohibition. 

Thus, then, we think we have sustained the first branch of our ar- 
gument, namely, that the District Court of the United States for the 
eastern district of Louisiana is proceeding in the case of William 
Christy, assignee, against the City Bank of New Orleans, without 
jurisdiction, and contrary to law, and in such manner as to deprive 
the City Bank of an important legal. right. 

This view is sustained by the decision of the late Mr. Justice 
Baldwin, Ex parte Dudley, Penn. Law Jour., Nov. 19, 1842, p. 297; 
by Briges v. Stephens, per Conkling, J., Law Reporter, Oct. 1844, 
p- 282. 

The decision of Mr. Justice Baldwin, in the matter of John Ker- 
lin, reported for the United States Gazette, 26 October, 1843. 

The dissenting opinion of Judge Bullard, in the case of The State 
v. Rosanda, p. 23 of the Printed Documents, in which it is under- 
stood Chief Justice Martin agrees, although he did not sit in the 
cause; and the dissenting opinion of the same judge 1 in Bank’s case, 
p- 7 of the same documents. 

Assuming, therefore, that the true jurisdiction, in a case like the 
present, is not in the District Court proceeding summarily by peti- 
tion and order, but in the United States Circuit Court for the eastern 
district of Louisiana sitting in chancery, or the District Court of that 
district having concurrent chancery jurisdiction, in cases for or 
against a creditor claiming adversely, under and by virtue of the 
8ih section of the bankrupt act, in which suit the proceeding must 
be by bill and answer, acc ording to the usual chancery rules and 
forms. 

We are next to show that in such a case an appeal would lie. 

(Mr. Wilde went on to maintain this proposition, citing many au- 
thorities. ) 

We regard it, then, as established, that from the summary juris- 
diction of the bankrupt court no appeal lies. 

That from the chancery jurisdic.ion, granted by the 8th section 
eoncurrently to the Circuit and District ‘Courts, an appeal does lie. 

Vor. ILI.—39 2c2 
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That the summary jurisdiction does not extend to a party claiming 
adversely. 

That the chancery does. 

And that Christy, in resorting to the summary jurisdiction, does 
so because he has an evident interest to deprive the bank of the right 
of appeal, and to oust this court of its ultimate appellate jurisdiction. 

All this may be true, and yet we may have no redress. 

Let us now inquire if this court be competent to grant us any re- 
medy, and whether we have sought the proper one. 

We have seen, in the early part of this argument, from the Eng- 
lish authorities, that in the King’s Bench this would be clearly a case 
for a prohibition. 

But this court, it has already been admitted, does not possess, in 
such cases, an authority coextensive with that of the King’s Bench. 

We are to show— 

Ist. That the exercise of such an authority is delegated to it by 
the Constitution and laws of the United States; and 

2d. That its exercise is necessary to protect its appellate iuris- 
diction. 

First, then: 

Has the Supreme Court power to issue writs of prohibition to the 
lower courts of the United States generally, wherever they exceed 
their jurisdiction? 

The 13th section of the Judiciary Act of 1789, 1 Laws U. S. 59, 

ives this court power to issue writs of prohibition to the District 
ste proceeding as courts of admiralty and maritime jurisdiction, 
and writs of mandamus in cases warranted by law, to any courts, or 
persons holding office under the United States. 

The 14th section gives power to issue writs of scire facias, habeas 
corpus, and all other writs not specially provided for by statute, and 
which may be necessary for the exercise of their jurisdiction. 

Now the writ of prohibition, in civil cases of common law and 
equity jurisdiction, is a writ not specially provided for by statute; 
and we undertake to show hereafter that it is necessary for the exer- 
cise of the Supreme Court’s appellate powers. 

The first objection we must meet is, that express authority being 
given to issue prohibitions in admiralty and maritime cases, it must 
be presumed there is no such authority in any other cases: ‘‘ expressio 
unius est exclusio alterius.”’ 

But besides the argument already used in anticipation, that the 
writ in common law cases is not specially provided for by statute, 
and therefore within the general powers granted by the 14th section, 
it may be remarked :— 

That it would be singular, indeed, if it did not lie by our law, ir 
all that large class of cases in which it does lie by the law of Eng- 
land, and vice versa, that in the only case where it has been some- 
times held not to lie by the law of England, it does lie by our law. 
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Such an anomaly would be contrary to the spirit of our whole le- 
gislation, whose tendency is to exiend justice, not to barricade juris- 
dictions. 

But why, then, was the express grant of power made to issue pro- 
hibitions in admiralty cases? Considered historically, the answer is 
obvious: out of abundant caution. 

At that period the jealausy of a part, and a large part, of the peo- 
ple towards the courts of the United States, especially those not pro- 
ceeding according to the course of the common law, was excessive. 

The amendments made to the Constitution, and the debates of the 
time, are conclusive proofs of the fact. 

The decisions of Lord Mansfield in Lecaux v. Eden, and Lindo v. 
Rodney, were made in 1781 and 1782, and in 1789 must have been 
well known in the United States. 

They declared that a writ of prohibition did not lie from the courts 
of common law to a court of exclusive jurisdiction—as the Court of 
Prize—although it was alleged the goods belonged to a British sub- 
ject, and were seized on land. 

This was certainly quite enough to alarm a sensitive jealousy ; 
and though the enactment may not have covered the whole ground 
of apprehension, the fair inference under all the circumstances is, 
that the clause in our act was adopted to extend the remedy, by 
prohibition, to cases which it was supposed it could not reach by 
the common law—to enlarge the remedy, not to contract it. 

The general power to issue all other writs necessary to the exer- 
cise of their jurisdiction, is broad enough to cover prohibitions, when 
used as an appellate or revisory process. 

(Mr. Wilde then went on to review and criticise the cases of Mar- 
bury v. Madison, Weston v. City Council of Charleston, 2 Peters, 
464; Cohens v. Virginia, 6 Wheat. 397; and contended that the 
authority to issue a writ of prohibition rested upon the same ground 
as writs of mandamus and proce lendo, viz., the necessity of protect- 
ing the appellate jurisdiction of the Supreme Court.) 

If our distinction between the summary bankrupt jurisdiction and 
the formal chancery jurisdiction of the District Court be well taken, 
it follows, that when the district judge, sitting in the summary court 
of bankruptcy, usurps the authority of the formal chancery court, and 
subjects to the power persons and things belonging to the cognisance 
of the latter, he commits an excess of jurisdiction, 

If the associate justice presiding in the Circuit Court of that dis- 
trict, sustains the District Court in that excess, and says, as he is sup- 
posed to have done, that it is proceeding regularly and lawfully, 
when in truth ifs proceedings are irregular and unlawful, then eithet 
this court must have power to issue a prohibition, or its authority to 
revise the proceedings of inferior tribunals, to confine them within 
the limits of their jurisdiction, and to protect their own, is so far 
completely nullified. 
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If the application for a prohibition, therefore, must first be made 
to the Circuit Court, and when refused there cannot be brought here 
by appeal, or writ of error, it follows, that although this court would 
have ultimate appellate jurisdiction of this cause, if regularly brought 
and prosecuted according to law, on the chancery side of that court, 
yet, if irregularly and unlawfully prosecuted on the bankrupt side, — 
and the district judge and circuit judge erroneously sustain it there, 
we have no redress, and this tribunal is impoient to preserve its own 
ultimate appellate jurisdiction. In the language of Chief Justice 
Marshall, ‘It can neither revise the judgment of the inferior court 
nor suspend its proceedings.” 6 Wheat. 397. _ 

For the general practice in prohibition, we refer the court to 
Croucher v. Collins, 1 Saund. 136, 140, noies 1, 2, 3, 4, and 5; 
2 Chitty’s General Practice, 355; 3 Black. Com. 355; 2 Sell. Pract. 
425. Cases in Prohibition: 14 Petersdorf Abr. verbo Prohibition ; 
2 Salk. 547; 3 Mod. 244; 6 Mod. 79; 11 Mod. 30. Leading 
Cases: Leman v. Goulty, 3 Term R. 3; Dutens v. Robson, 1 H. 
Black. 100; 2H. Black. 100, 107; Lecaux v. Eden, Douglass, 594; 
Lindo v. Rodney, Ibid. 613. Pleadings and Forms: 6 Wentworth’s 
Pleadings, 242, 304; 1 Saund. 126, 142. 


Mr. Justice STORY delivered the opinion of ihe court. 

This is the case of an application on behalf of the City Bank of 
New Orleans to this court for a prohibition to be issued to the Dis- 
trict Court of the United States for the district of Louisiana, to pro- 
hibit it from further proceedings in a certain case in bankruptey 
pending in the said court upon the petition of William Christy, as- 
signee of Daniel I. Walden, a bankrupt. ‘The suggestions for the 
writ state at large the whole proceedings before the District Court, 
and contain allegations of some other facts, which either do not ap- 
pear at all upon the face of those proceedings, or qualify or contra- 
dict some of the statements contained therein. So far as respects 
these allegations of facts, not so found in the proceedings of ihe Dis- 
trict Court, we are not upon the present occasion at liberty to entertain 
any consideration thereof for the purpose of examination or decision, 
as it would be an exercise of original jurisdiction on the pari of this 
court not confided to us by law. ‘The application for the prohibi- 
tion is made upon the ground that the District Court has transcended 
its jurisdiction in entertaining those proceedings; and whether it 
has or not must depend, not upon facts stated dehors the record, 
but upon those stated in the record, upon which the District Court 
was called to act, and by which alone it could regulate its judgment. 
Other matters, whether going to oust the jurisdiction of the court, or 
to establish the want of merits in the case of the plaintiff, constitute 
properly a defence to the suit, to be propounded for the considera- 
tion of the District Court by suitable pleadings, supported by suit- 








JANUARY TERM, 1845. 309 
Ex parte Christy. 














able proofs, and cannot be admitted here to displace the right of the 
District Court to entertain the suit. 

Let us then see what is the nature of the case originally presented 
to the District Court. It is founded upon a petition of William 
Christy, as assignee of Daniel ‘Il’. Walden, a bankrupt, in which he 
states, that the bankrupt, at the time of his filing his schedule of 
property and surrendering it to his creditors, was in possession of a 
large amount of real estate, described in the petition, situate in the 
city of New Orleans, which was to be administered and disposed 
of in bankruptcy; the bankrupt having applied to the court for the 
benefit of the Bankrupt Act. It further states, that the City Bank 
of New Orleans, claiming to be a creditor of the bankrupt and to 
have a mortgage on the aforesaid property, the said corporation be- 
ing a schedule creditor, being a party to the proceedings in bank- 
rupicy, and being fully aware of the pendency of the same pro- 
ceedings, did proceed to the seizure of the said property, and did 
prosecute the said seizure to a sale of the same property, the same 
being put up and offered for sale at public auction by the sheriff of 
the state District Court, on or about the 27th of June, 1842; and 
it was by the said sheriff declared to be struck off to the said City 
Bank, notwithstanding the remonstrances of the said assignee and 
his demands to have the same delivered up to him for the benefit 
of all the creditors of the bankrupt. It further avers, that the same 
property was illegally offered for sale, and that it is itself a nullity, 
and conferred no title on the said City Bank; that the sale was a 
fraud upon the Bankrupt Act ; that the City Bank attempted thereby 
to obiain an illegal preference and priority over the other creditors 
of the bankrupt, and that the property was sold at two-thirds only 
of its estimated value ; that the City Bank had never delegated to 
any person the authority to bid off the same to the said bank at the 
sale; and that the previous formalities required by law for the sale 
were not complied with, and that the property had been illegally 
advertised and appraised. It further avers, that the bankrupt, long 
prior to his bankruptcy, was contesting the debt claimed by the said 
bank ; and contending that the said debt was not owing by him, 
and the said property was not bound thereby. It further avers, that 
the said debt is void for usury on the part of the said bank in make 
ing the loan, the same not having been made in money, but that it 
was received as at par in bonds of the Municipality No. 2, which 
were then at depreciation at from twenty to twenty-five per cent., at 
their real current market value; and that the said bank had no au- 
thority to make the said contract orto accept or execute the mort- 
gage given by the bankrupt, and that the contract and mortgage are 
utterly void, and should be so decreed by the court. 

The prayer of the petition is, that the sheriffs adjudication of the 
said property may be declared ‘null and void, and that the said pro- 
perty may be adjudged to form part of the bankruptcy and given up 
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to the petitioner to be by him administered and disposed of i in the 
said bankruptcy and according to law; that the said debt and mort- 
gage may be decreed to be null and void, and the estate of the said 
bankrupt discharged from the payment thereof; and that if the said 
adjudication shall be held valid, and the debt and mortgage main- 
tained by the court, then that the amount of the said adjudication 
may be ordered to be paid over by the said bank to the petitioner, 
to be accounted for and distributed by him according to law in the 
course of the settlement of the bankrupt’s estate, and for all general 
and equitable relief in the premises. 

To this petition the bank, by way of answer, pleaded various 
pleas—(1) That the District Court had no jurisdiction to decide 
upon the premises in the petition ; (2) ‘That the subject had already 
become res judicata in two suits of D. 'T.“Walden v. ‘The City Bank, 
and The City Bank v. D. 'T. Walden, in the state courts, and by 
the District Court upon the petition of D.'l’. Walden for an injunc- 
tion, (not stating the nature or subject-matters of such suits, so as to 
ascertain the exact matters therein in controversy ;) (3) That the 
petition contained inconsistent demands, viz.: that the sale be set 
aside, and that the proceeds of the sale be decreed to the petitioner ; 
and (4) That the mortgages to the bank were valid upon adequate 
considerations ; that the order of seizure and sale were duly granted, 
and the sale duly made with all legal formalities, and the property 
adjudicated to the bank ; that the price of the adjudication was re- 
tained by the bank to satisfy the said mortgages, and ihat the —_ 
became and were the lawful owners of the property. The plea 
concluded with a denial of all the allegations in the petiiion, at 
prayed that the issues in fact involved in the petition be tried by a 
jury. It is unnecessary for us to consider whether such a mode of 
pleading is allowable in any proceedings in equity, whether they are 
summary or plenary. 

Upon this state of the pleadings the petitioner took exceptions to 
the answer of the bank, and three questions were adjourned into the 
Circuit Court for its decision. ‘To these questions the Cireuit Court 
returned the following answers. (See them quoted in the statement 
of the Reporter.) 

Subsequently the assignee filed a supplemental or amended peti- 
tion in the District Court, stating the matters contained in the original 
petition more fully and at large, with more precise averments, and 
mainly relying thereon ; and alleging, among other things, that the 
City Bank became a party to the proceedings in bankruptey ; and 
by a subsequent amendment or supplemental allegation the ¢ assignee 
averred, that the bank became a party to the proceedings in bank- 
ruptcy, first, by operation of law, the bank being at the time of the 
bankruptcy mortgage creditors of the bankrupt and named in his 
schedule ; secondly, by their own act, having filed a petition in the 
court, in September, 1842, praying that the demand of the assignee 
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for the postponement of the sale of certain property be disregarded, 
that their privileges be recognised, and that the property be sold 
under an order of the court for cash; and that the court had since 
refused leave to the bank to withdraw and discontinue the latter ap- 
plication and petition. 

To the supplemental and amended petition the bank put in an 
answer or plea, denying the jurisdiction of the District Court to take 
cognisance thereof, and insisting that they had never proved their 
debt in bankrupicy, but had prosecuted their remedy in the state 
courts against the mortgaged property, relying upon their mortgage 
as a lien wholly exempted from the operation of the bankruptcy by 
the express terms of the Bankrupt Act; that the District Court, sit- 
ting as a bankrupt court, and holding summary jurisdiction in mat- 
ters of bankruptcy under the act of Congress, ought not to take cog- 
nisance of the petition and supplemental petition, inasmuch as all 
jurisdiction over the premises is by law vested in and of right be- 
longs to the Circuit Court of the United States for the eastern district 
of Louisiana, holding jurisdiction in equity, and proceeding accord- 
ing to the forms and principles of chancery as prescribed by law, or 
to the District Court of the United States, proceeding in the same 
manner, and vested with concurrent jurisdiction over all suits at law 
or in equity brought by an assignee against any person claiming an 
adverse interest, which courts are competent to entertain the suit of 
the petitioner and grant him the relief prayed for, if by law entitled 
to the same, and not this court; and the bank, therefore, prayed 
the said petition and supplemental petition to be dismissed for want 
of jurisdiction. 

The District Court affirmed its jurisdiction, considering that the 
matters of the plea had been already determined by the decree of 
the Circuit Court already referred to, and overruled the plea, and 
ordered the bank to answer to the merits of the cause. 

It is at this stage of the proceedings, so far as the record before 
us enables us to see, that the motion for the prohibition has been 
brought before this court for consideration and decision. Upon the 
argument the principal questions which have been discussed are, 
first, what is the true nature and extent of the jurisdiction of the 
District Court sitting in bankruptcy? secondly, whether if the Dis- 
trict Court has exceeded its jurisdiction in the present case, a writ 
of prohibition lies from this court to that court to stay farther pro- 
ceedings? Each of these questions is of great importance, and the 
first in an especial manner having given rise to some diversity of 
opinion in the different circuits, and lying at the foundation of all 
the proceedings in bankruptcy, is essential to be decided in order to 
a safe and just administration of justice under the Bankrupt Act. 

In the first place, then, as to the jurisdiction of the District Court 
in matters of bankruptcy. Independent of the Bankrupt Act of 
1841, chap. 9, the District Courts of the United States possess no 
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equity jurisdiction whatsoever ; for theprevious legislation of Congress 
conferred no such authority upon them. W hatever jurisdiction, 
therefore, they now possess is wholly derived from that act. And, 
as we shall presently see, the jurisdiction thus conferred is to be ex- 
ercised by that court summarily in the nature of summary proceed- 
ings in equity. 

The obvious design of the Bankrupt Act of 1841, chap. 9, was 
to secure a prompt and effectual administration and settlement of 
the estate of all bankrupts within a limited period. For this pur- 
pose it was indispensable that an entire system adequate to that end 
should be provided by Congress, capable of being worked out 
through the instrumentality of its own courts, independently of all 
aid and assistance from any other tribunals over which it could 
exercise no effectual control. The 10th section of the act declares, 
that in order to ensure a speedy settlement and close of the pro- 
ceedings in each case in bankruptcy, it shall be the duty of the 
court to order and direct a collection of the assets, and a reduction 
of the same to money, and a distribution thereof at as early periods 
as practicable, consistently with a due regard to the interests of the 
creditors, and that such distribution of the assets, so far as can be 
done consistently wiih the rights of third persons having adverse 
claims thereto, shall be made as often as once in six months; and 
that all the proceedings i in bankruptcy in each case, if practicable, 
shall be finally adjusted, settled, and brought to a close by the court, 
within two years afier the decree declaring the bankruptey. By 
another section of the act, (§ 3,) the assignee is vested with all the 
rights, titles, powers, and authorities, to sell, manage, and dispose 
of the estate and property of the bankrupt, of every name and 
nature, and to sue for and defend the same, subject to the orders 
and directions of the court, as fully as the bankrupt might before his 
bankruptcy. By another section, (§ 9,) all sales, transfers, and 
other conveyances of the bankrupt’s property, and rights of p roperty, 
are required to be made by the assignee at such times and in such 
manner as shall be ordered and appointed by the court in bank- 
ruptcy. By another section, (§ 11,) the assignee is clothed with full 
authority, by and under the order ie direction of the proper court 
in bankruptcy, to redeem and discharge any mortgage, or other 
pledge, or deposit, or lien upon any property, real or personal, and 
to tender a due performance thereot, and to compound any debts or 
other claims or securities due or belonging to the estate of the 
bankrupt. 

From this brief review of these enactments it is manifest that 
the purposes so essential to the just operation of the bankrupt sys- 
tem, could scarcely be accomplished except by clothing the courts 
of the United States sitting in bankruptcy with the most ample pow- 
ers and jurisdiction to accomplish them; and it would be a matter 
of extreme surprise if, when Congress had thus required the end, 
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they should at the same time have withheld the means by which 
alone it could be successfully reached. Accordingly we find that 
by the 6th section of the act it is expressly provided, “that the Dis- 
trict Court in every district shall have jurisdiction in all matters and 
proceedings in bankruptcy arising under this act, and any other act 
which may hereafter be passed on the subject “of bankruptcy, the 
said jurisdiction to be exercised summarily in the nature of sum- 
mary proceedings inequity ; and for this purpose the said District 
Court shall be deemed alw ays open. And the district judge may 
adjourn any point or question arising in any case in bankruptcy into 
the Circuit Court for the district, in his disc ‘retion, to be there heard 
and determined ; and for this purpose the Circuit Court of such dis- 
trict shall also be deemed always open.” _ If the section had stopped 
here, there could have been no reasonable ground to doubt that it 
reached all cases where the rights, claims, and property of the bank- 
rupt, or those of his assignee, are concerned, since they are matters 
arising under the act, and are necessarily involved in the due admin- 
istration and settlement of the bankrupt’s estate. In this respect the 
language of the act seems to have been borrowed from the language 
of the Constitution, in which the judicial power is. declared to ex- 
tend to cases arising under the Constitution, laws, or treaties of the 
United States. But the section does not stop here, but in order to 
avoid ail doubt it goes on to enumerate certain specific classes of 
cases to which the jurisdiction shall be deemed to extend, not by 
way of limitation, but in explanation and illustration of the gene- 
rality of the preceding language. ‘The section further declares: 
“ And the jurisdiction hereby conferred on the District Court shall 
extend to all cases and controversies in bankruptey arising between 
the bankrupt and any creditor or creditors, who shall claim any debt 
or demand under the bankruptcy; to all cases and controversies 
between such creditor or creditors and the assignee of the estate, 
whether in office or removed; and to all acts, matters, and things, 
to be done under and in virtue of the bankruptcy until the final dis- 
tribution and settlement of the estate of the bankrupt, and the close 
of the proceedings in bankruptcy.” ‘This last clause is manifestly 
added in order to prevent the force of any argument that the specific 
enumeration of the particular classes of cases ought to be construed 
as excluding all others not enumerated, upon ‘the known maxim, 
often incorrectly applied, expressio unius est exclusio allerius. ‘The 
8th section of the act further illustrates this subject. It is there pro- 
vided, ‘ that the Circuit Court within and for the district where the 
decree of bankruptey 1 is passed, shall have concurrent jurisdiction 
with the District Court of the same district, of all suits at law and 
in equity which may and shall be brought by any assignee of the 
bankrupt against any person or persons claiming an adverse interest, 
or by such person against such assignee touching any property or 
rights of property of ‘such bankrupt transferrable to or vested in such 
Vor. III.—40 2D 
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assignee.”” Now, this clause certainly supposes either that the Dis- 
trict Court, in virtue of the 6th section above cited, is already in 
full possession of the jurisdiction, in the class of cases here men- 
tioned, at least so far as they are of an equitable nature, and then 
confers the like concurrent jurisdiction on the Circuit Court, or it 
intends to confer on both courts a coextensive authority over that 
very class of cases, and thereby demonstrates that Congress did not 
intend to limit the jurisdiction of the District Court to the classes of 
cases specifically enumerated in the 6th section, but to bring within 
its reach all adverse claims. Of course, in whichever court such 
adverse suit should be first brought, that would give such court full 
jurisdiction thereof, to the exclusion of the other, but in no shape 
whatsoever can this clause be construed otherwise to abridge the 
exclusive jurisdiction of the District Court over all other ‘ matters 
and proceedings in bankruptcy arising under the act,” or over “ all 
acts, and matters and things to be done under and in virtue of the 
bankruptcy.” 

One ground urged in the declinatory plea of the bank to the sup- 
plemental petition, and also in the argument here, is, that the Dis- 
trict Court would have had jurisdiction in equity over the present 
case, if the suit had been by a formal bill and other plenary pro- 
ceedings according to the common course of such suits in the Cir- 
cuit Court, but that it has no right to sustain the suit in its present 
form of a summary proceeding in equity. Now, without stopping 
to consider whether the petition of the assignee in the present case 
is not in substance, and for all useful purposes, a bill in equity, it is 
clear that the suggestion has no foundation whatsoever in the lan- 
guage or objects of the 6th or 8th sections of the Bankrupt Act. 
There is no provision in the former section authorizing or requiring 
the District Court to proceed in equity otherwise than ‘ summarily 
in the nature of summary proceedings in equity ;”’ and that court is 
by the same section clothed with full power and authority, and_in- 
deed it is made its duty, ‘from time to time to prescribe suitable 
rules, and regulations, and forms of proceedings, in all matters in 
bankruptcy,” subject to the revision of the Circuit Court; and it is 
added: * And in all such rules, and regulations, and forms, it shall 
be the duty of the said courts to make them as simple and brief as 
practicable, to the end to avoid all unnecessary expenses, and to 
facilitate the use thereof by “the public at large.” If any infer- 
ence is to be drawn from this language, it is, not that the District 
Court should in any case proceed by plenary proceedings in equity 
in cases of bankruptcy, but that the Cireut Court should, by the 
interposition of its revising power, aid in the suppression of any 
such plenary proceedings if they should be attempted therein. The 
manifest object of the act was to provide speedy proceedings, and 
the ascertainment and adjustment of all claims and rights in favour 
of or against the bankrupt’s estate, in the most expeditious manner, 
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consistent with justice and equity, without being retarded or ob- 
structed by formal proceedings, according to the general course of 
equity practice, which had nothing to do “with the merits. 

Another ground of objection insisted on in the argument is, that 
the language of the 6th section, where it refers to “‘ any creditor, 
or creditors, who shall claim any debt or demand under the bank- 
ruptcy,” is exclusively limited to such creditors as come in and 
prove their debts under the bankruptcy, and does not apply to 
creditors who claim adversely thereto. If this argument were well 
founded, it would be sufficient to say, ‘that the case would then fall 
within the concurrent jurisdiction given by the 8th section already 
cited, and therefore not avail for the City Bank. But we do not so 
interpret the language. When creditors are spoken of “ who claim 
a debt or demand under the bankruptcy,” we understand the mean- 
ing to be that they are creditors of the bankrupt, and that their debts 
constitute present subsisting claims upon the bankrupt’s estate, un- 
extinguished in fact or in law, and capable of being asserted under 
the bankruptey in any manner and form which the “creditors might 
elect, whether they have a security by way of pledge or mortgage 
therefor or not. If they have a pledge or mortgage therefor, they 
may apply to the court to have the same sold, and the proceeds 
thereof applied towards the payment of their debts pro tanto, and 
to prove for the residue; or, on the other hand, the assignee may 
contest their claims in the court, or seek to ase ertain the true amount 
thereof, and have the residue of the property, after satisfying their 
claims, applied for the benefit of the other creditors. Still, the 
debts o1 demands are in either view debts or demands under the 
bankruptey, and they are required by the Bankrupt Act to be in- 
cluded by the bankrupt in the list of the debts due to his creditors 
when he applies for the benefit of the act; so that there is nothing 
in the language or intent of the 6th sec tion to justify the conclusion 
which the argument seeks ‘to arrive at. The 5th section of the 
Bankrupt Act is framed diverso intuitu. It does not speak of 
creditors who shall claim any debt or demand under the bankruptcy, 
but it uses other qualifying language. ‘The words are: ‘ All cre- 
ditors coming in and proving their debts under such bankruptcy in 
the manner hereinafter prescribed, the same being bona fide debts, 
shall be entitled to share in the bankrupt’s property, and effects pro 
rata, &c.; and no creditor or other person coming in or proving his 
debt or other claim, shall be allowed to maintain any suit at law or 
in equity therefor, but shall be deemed thereby to have waived all 
right of action and suit against such bankrupt.” But this provision 
by no means interferes with the right of any creditor to proceed 
against the assignee under the bankruptey to have the benefit of 
any mortgage, pledge, or other security, pro tanto for his debt, if 
he elects so to do, or with the rights of the assignee to redeem the 
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same, or otherwise to contest the validity of the debt or security 
under the bankruptcy. 

It is also suggested that the proviso of the 2d section of the act 
declares, ‘* That nothing in this act shall be construed to annul, 
destroy, or impair any lawful rights of married women or minors, or 

liens, morigages, or other securities on property, real or perso- 
mf which may be valid by the laws of the states respectively, and 
which may not be inconsistent with the provisions of the 2d and 
Sth sections of this act ;’’ and that thereby such liens, mortgages, 
and other securities are saved from the operation of the B ankrupt 
Act, and by inference from the jurisdiction of the District Court. 
But we are of opinion that the inference thus attempted to be drawn, 
is not justified by the premises. ‘There is no doubt that the liens, 
mortgages, and other securities within the purview of this proviso, 
so far as they are valid by the state laws, are not to be annulled, 
destroyed, or impaired under the proceedings in bankruptcy ; but 
they are to be held of equal obligation and validity in the courts of 
the United States as they would be in the state courts. ‘The Dis- 
trict Court, sitting in bankruptcy, is bound to respect and _ protect 
them. But this does not and cannot interfere with the jurisdiction 
and right of the District Court to inquire into and ascertain the vali- 
dity and extent of such liens, mortgages, and other securities, and 
to grant the same remedial justice and relief to all the parties inte- 
rested therein as the state courts might or ought to grant. If the 
argument has any force, it would go equally to establish, that no 
court of the United States, neither the ‘Circuit Court, nor ‘the Dis- 
trict Court, could e ntertain ¢ any jurisdiction over any such cases, but 
that they exclusively belong to the jurisdiction of the state courts. 
Such a conclusion would be at war with the whole theory and prac- 
tice under the judicial power given by the Constitution and laws of 
the United States. ‘The rights and the remedies in such cases are 
entirely distinct. While the former aré to be fully recognised in all 
courts, the latter belong to the lex fort, and are within the compe- 
tency of the national courts equally with the state courts. 

Let us sift this argument a little more in detail. The 8th section 
of the Bankrupt Act (as we have already seen) confers on the Cir- 
cuit Court concurrent jurisdiction with the District Court of all suits 
at law and in equity brought by the assignee against any person 
claiming an adverse interest, and e converso by such person against 
the assignee. Now, the argument at the bar supposes, that a cre- 
ditor having any lien, mortgage, or other security, falls within the 
category here described as having an adverse interest. Assuming 
this to be true, (on which we give no opinion; and the clause cer- 
tainly does include persons claiming by titles paramount and not 
under the bankrupt,) still it must be admitted that, under the 8th 
section, a bill in equity may be brought by or against such creditor 
in the Circuit Court to redeem or foreclose, or to enforce, or to set 
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aside such a lien, mortgage, or other security? If it can be, then 
the lien, mortgage, or other security, is not saved from the cogni- 
sance of the Circuit Court having jurisdiction in bankruptcy, but 
the most ample remedies lie there ; and alihough the rights of such 
creditors are to be protected, they are subject to the entire examina- 
tion and decision of the court as much as they would be, if brought 
before the court in the exercise of its ordinary jurisdiction. If, 
then, the jurisdiction over such liens, mortgages, and securities 
exists in the Circuit Court, it follows from the very words of the 
Bankrupt Act, that the District Court has a concurrent jurisdiction 
to the same extent and with the same powers. 

But it is objected, that the jurisdiction of the District Court is 
summary in equity and without appeal to any higher court. This 
we readily admit. But this was a matter for the consideration of 
Congress in framing the act. Congress possess the sole right to say 
what shall be the forms of proceedings, either in equity or at law, in 
the courts of the United States; and in what cases an appeal shall 
be allowed or not. It is a matter of sound discretion, and to be 
exercised by Congress in such a manner as shall in their judgment 
best promote the public convenience and the true interests of the 
citizens. Because the proceedings are to be in the nature of sum- 
mary proceedings in equity, it by no means follows, that they are 
not entirely consistent with the principles of justice and adapted to 
promote the interest as well as the convenience of all suitors. Be- 
cause there is no appeal given, it by no means follows, that the 
jurisdiction is either oppressive or dangerous. No appeal lies from 
the judgments either of the District or Circuit Court in criminal 
eases; and yet within the cognisance of one or both of those courts 
are all crimes and offences against the United States, from those 
which are capital down to the lowest misdemeanors, affecting the 
liberty and the property of the citizens. And yet there can be no 
doubt that this denial of appellate jurisdiction is founded in a wise 
protective public policy. ‘lhe same reasoning would apply to the 
appellate jurisdiction from the decrees and judgments of the Circuit 
Court, which are limited to cases above $2000, and cases below 
that sum embrace a large proportion of the business of that court. 

But, in the present instance, the public policy of confiding the 
whole jurisdiction to the District Court without appeal in ordinary 
cases requires no elaborate argument for its vindication. The dis- 
trict judges are presumed to be entirely competent to all the duties 
imposed upon them by the Bankrupt Act. In cases of doubt or 
difficulty, the judges have full authority given to them to adjourn 
any questions into the Circuit Court for a final decision. That very 
course was adopted in the present case. In the next place, in one 
class of cases, that of adverse interests between the assignee and 
third persons, either party is at liberty to institute original proceed- 
ings in the Circuit Court, if a ng a has not been brought there- 
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for, in the District Court. So that here the act has afforded effectual 
means to have the aid and assistance of the judge of the Circuit 
Court, wherever it may seem to be either expedient or necessary to 
resolve any questions of importance or difficulty, and it has also 
secured to parties having an adverse interest a right at their election 
to proceed in the District or the Circuit Court for any remedial jus- 
tice which their case may require. On the other hand, the avowed 
policy of the Bankrupt Act, that of ensuring a speedy administration 
and distribution of the bankrupt’s effects, would (as has been already 
suggested) be greatly retarded, if not utterly defeated by the delays 
necessarily incident to regular and plenary proceedings in equity in 
the District Court, or by allowing appeals from the District Court to 
the Circuit Court in all matters arising under the Bankruptcy. 

It is farther objected that, if the jurisdiction of the District Court 
is as broad and comprehensive as the terms of the act justify accord- 
ing to the interpretation here insisted on, it operates or may operate 
to suspend or control all proceedings in the state courts either then 
pending or thereafter to be brought by any creditor or person hav- 
ing any adverse interest to enforce his rights or obtain remedial 
redress against the bankrupt or his assets after the bankruptcy. We 
entertain no doubt that, under the provisions of the 6th section of 
the act, the District Court does possess full jurisdiction to suspend 
or control such proceedings in the state courts, not by acting on the 
courts, over which it possesses no authority ; but by acting on the 
parties through the instrumentality of an injunction or other remedial 
proceedings in equity upon due application made by the assignee 
and a proper case being laid before the court requiring such inter- 
ference. Such a course is very familiar in courts of chancery, in 
cases where a creditors’ bill is filed for the administration of the 
estate of a deceased person, and it becomes necessary or proper to 
take the whole assets into the hands of the courts for the purpose of 
collecting and marshalling the assets, ascertaining and adjusting 
conflicting priorities and claims, and accomplishing a due and equi- 
table distribution among all the parties in interest in the estate. 
Similar proceedings have been instituted in England in cases of 
bankruptcy ; and they were without doubt in the contemplation of 
Congress as indispensable to the practical working of the bankrupt 
system. But because the District Court does possess such a juris- 
diction under the act, there is nothing in the act which requires that 
it should in all cases be absolutely exercised. On the contrary, 
where suits are pending in the state courts, and there is nothing in 
them which requires the equitable interference of the District Court 
to prevent any mischief or wrong to other creditors under the bank- 
ruptcy, or any waste or misapplication of the assets, the parties may 
well be permitted to proceed in such suits and consummate them 
by proper decrees and judgments, especially where there is no sug- 
gestion of any fraud or injustice on the part of the plainiiffs in those 
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suits. The act itself contemplates that such suits may be prosecuted 
and further proceedings had in the state courts; for the assignee is 
by the 3d section authorized to sue for and defend the property 
vested in him under the bankruptcy, ‘‘subject to the orders and 
directions of the District Court,” ‘and all suits at law and in equity 
then pending in which such bankrupt is a party, may be prosecuted 
and defended by such assignee to its final conclusion in the same 
way and manner and with the same effect as they might have been 
by the bankrupt.”” So that here the prosecution or defence of any 
such suits in the state courts is obviously intended to be placed un- 
der the discretionary authority of the District Court. And in point 
of fact, as we all know, very few, comparatively speaking, of the 
numerous suits pending in the state courts at the time of the bank- 
ruptcy ever have been interfered with, and never, unless some equity 
intervened which required the interposition of the District Court to 
sustain or protect it. 

It would be easy to put cases in which the exercise of this author- 
ity may be indispensable on the part of the District Court, to prevent 
irreparable injury, or loss, or waste, of the assets, without adverting 
to the case at bar, where, upon the allegations in the petition and sup- 
plemental petition, the creditors of the bankrupt are attempting to 
enforce a mortgage asserted to be illegal and invalid, and to procure 
a forced sale of the property by the sheriff, in an illegal and irregu- 
lar manner, thereby sacrificing the interest of the other creditors un- 
der the bankruptcy. | Let us put the case of numerous suits pending, 
or to be brought in the state courts, upon different mortgages, by 
the mortgagees, upon various tracts of land and other property, 
some of the mortgages being upon the whole of the tracts of land or 
other property; some upon a part only thereof; some of them in- 
volving a contflict of independent titles; some of them involving 
questions as to the extinguishment, or satisfaction, or validity, of the 
debts; and some of them involving very doubtful questions as to the 
construction of the terms and extent of the conveyances. If all such 
suits may be brought by the separate mortgagees, in the different 
state tribunals, and the mortgagees cannot be compelled to join in, 
or to be made parties defendant to one single bill, (as is certainly the 
case in those states where general equity jurisdiction is not given to 
the state courts,) it is most obvious that, as each of the state tribu- 
nals may or must proceed upon the single case only before it, the 
most conflicting decisions may be made, and gross and irreparable 
injustice may be done to the other mortgagees, as well as to the gene- 
ral creditors under the bankruptcy. All this, however, is oe 
avoided, by bringing the whole matters in controversy between all 
the mortgagees before the District or Circuit Court, making them all 
parties to the summary proceedings in equity, and thus enabling the 
court to marshal the rights, and priorities, and claims, of all the 
parties, and by a sale and other proper proceedings, after satisfying 
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the just claims of all the mortgagees, applying the residue of the as- 
sets, if any, for the benefit of the general creditors. Similar consi- 
derations would apply to other liens and securities, held by different 
parties in the same property, or furnishing grounds of conflict and 
controversy as to their respective rights and claims. 

Besides, how is the bankrupt court or the assignee, in a great 
variety of cases of liens, mortgages, and other securities, to ascertain 
the just and full amount thereof after the deduction of all payments 
and equitable set-ofls, unless it can entertain a suit in equity, for a 
discovery of the debts, and payments, and set-offs, and grant suita- 
ble relief in the premises? ‘The bankrupt is not, in his schedule, 
bound to specify them; and if he did, non constat that the other par- 
ties would admit their correctness, or that the general creditors 
would admit their validity and amount. The 11th section of the 
act gives the assignee full power and authority, by and under the 
order and direction of the proper court in bankruptcy, to redeem 
and discharge any mortgage or other pledge, or deposit, or lien, 
upon any property, and to tender a due performance of the condi- 
tions thereof. But how can this be effectually done, unless the 
bankrupt court and assignee can, by proceedings in that very court, 
ascertain what is the amount of such mortgage, or pledge, or depo- 
sit, or lien, and what acts are to be done as a performance of the 
mortgage, or pledge, or deposit, through the instrumentality of a 
suit in the nature of a summary proceeding in equity for a discovery 
and relief? If we are told that resort may be had to the state courts 
for redress, one answer is, that in some of the states no adequate ju- 
risdiction exists in the state courts, since they are not clothed with 
general jurisdiction in equity. But a stronger and more conclusive 
answer is, that Congress did not intend to trust the working of the 
bankrupt system solely to the state courts of twenty-six states, which 
were independent of any conirol by the general government, and 
were under no obligations to carry the system into effect. The ju- 
dicial power of the United States is, by the Constitution, competent 
to all such purposes; and Congress, by the act, intended to secure 
the complete administration of the whole system in its own courts, 
as it constitutionally might do. 

Let us look at another provision of the act already referred to, 
which declares, “that in order to insure a speedy settlement and 
close of the procecdings in each case in bankruptcy, it shall be the 
duty of the court to order and direct a collection of the assets, and 
a reduction of the same to money, and a distribution thereof, at as 
early periods as practicable.” Now here again, it may be repeated, 
that the end is required, and can it be doubted that adequate means 
to accomplish the end are intended to be given? Construing the 
language of the 6th section as we construe it, adequate means are 

iven; construing it the other way, and it excludes the jurisdiction, 
if not of the whole subject, at least of the most important parts of 
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the system, and they are left solely to the cognisance of the tribunals 
of twenty-six different states, no one of which is bound by the acts 
of the others, or is under the control of the national courts. If it be 
admitied, (what cannot well be denied,) that the District Court may 
order a sale of the property of the bankrupt, under this section, how 
can that sale be made safe to the purchasers, until all claims thereon 
have been ascertained and adjusted? How can any distribution of 
the assets be made, until all such claims are definitively liquidated ? 
How can the proceedings be brought to a close at all, far less within 
the two years, unless all parties claiming an interest, adverse or other- 
wise, can be brought before the bankrupt court, to assert and main- 
tain them ? Besides, independently of the delays which must neces- 
sarily be incident to a resort to state tribunals to adjust the matters 
and rights affected by or arising in bankruptcy, considering the vast 
number of cases pending in those courts, in the due administration 
of their own jurisprudence and laws, there could hardly fail to be a 
conflict in the decisions, as to the priority and extent of the various 
clains of the creditors, pursuing their remedies therein in distinct and 
independent suits, and perhaps, also, in different state tribunals of 
co-ordinate jurisdiction. ‘These are but a few of the cases which 
may be put to show the propriety, nay, the necessity, of the jurisdic- 
tion of the District Court to the full extent of reaching all cases aris- 
ing out of the bankrupt act. 

“The truth j is, (as has been already asserted,) that in no other way 
could the bankrupt system be put into operation, without intermina- 
ble doubts, controversies, embarrassments, and difficulties, or in 
such a manner as to achieve the true end and design thereof. Its 
success was dependent upon the national machinery being made 
adequate to all the exigencies of the act. Prompt and ready action, 
without heavy charges or expenses, could be safely relied on, when 
the whole jurisdiction was confided to a single court, in the collee- 
tion of the ane ; in the ascertainment and “liquidation of the liens 
and other specific claims thereon; in adjusting the various priorities 
and conflicting interests; in marshalling the different funds and as- 
sets; 1n directing the sales at such times and in such a manner as 
should best subserve the interests of all concerned ; in preventing, 
by injunction or otherwise, any particular creditor or person, having 
an adverse interest, from obtaining an unjust and inequitable prefer- 
ence over the general creditors, by an improper use of his rights or 
his remedies in the state tribunals; and finally, in making a due dis- 
tribution of the assets, and bringing to a close, within a reasonable 
time, the whole proceedings in bankruptcy. Sound policy, there- 
fore, and a just regard to public as well as private interests, mani- 
festly dictated to Congress the propriety of vesting in the District 
Court full and complete jurisdiction over all cases arising, or acts 
done, or matters involved, in the due administration and final settle- 
ment of the bankrupt’s estate ; and it is accordingly, in our judgment, 

Von. II.—41 
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designedly given by the 6th section of the act. In this view of the 
matter, the District Court has not exceeded its jurisdiction in enter- 
taining the present suit, but it has full power and authority to proceed 
to the due adjudication thereof upon its merits. 

This view of the subject disposes also of the other question made 
at the bar, whether this court has jurisdiction to issue a writ of pro- 
hibition to the District Court in cases in bankruptcy, if it has exceed- 
ed its proper jurisdiction. As the District Court has not exceeded 
its jurisdiction in the present case, the question is not absolutely ne- 
cessary to be decided. But it may be proper to say, as the point 
has been fully argued, that we possess no revising power over the 
decrees of the District Court situng in bankruptcy; that the District 
Court, in the present case, has not interfered with, or in any manner 
evaded or obstructed, the appellate authority of this court, by enter- 
taining the present writ; and that we know of no case where this 
court is authorized to issue a writ of prohibition to the District Court, 
except in the cases expressly provided for by the 13th section of the 
Judiciary Act of 1789, chap. 20, that is to say, where the District 
Courts are “‘ proceeding as courts of admiralty and maritime jurisdic- 
tion.” 

Upon the whole, the motion for a writ of prohibition is overruled. 


Mr. Justice CATRON. 


By the 14th section of the Judiciary Act this court has power to 
issue writs proper and necessary for the exercise of its jurisdiction ; 
having no jurisdiction in any given case, it can issue no writ: that 
it has none to revise the proceedings of a bankrupt court is our 
unanimous opinion. So far we adjudge; and in this I concur. 
For further views why the prohibition cannot issue, I refer to the 
conclusion of the principal opinion. Buta majority of my brethren 
see proper to go further, and express their views at large on the ju- 
risdiction of the bankrupt court. In this course I cannot concur ; 
perhaps it is the result of timidity growing out of long established 
judicial habits in courts of error elsewhere, never to hazard an 
opinion where no case was before the court, and when that opinion 
might be justly arraigned as extra-judicial, and a mere dictum by 
courts and lawyers; be partly disregarded while I was living, and 
almost certainly be denounced as undue assumption when I was no 
more. A measure of disregard awarded with an unsparing hand, 
here and elsewhere, to the dicta of state judges under similar cir- 
cumstances: and it is due to the occasion and to myself to say, that 
i have no doubt the dicta of this court will only be treated with be- 
coming respect before the court itself, so long as some of the judges 
who concurred in them are present on the bench ; and afterwards 
be openly rejected as no authority—as they are not. W 

The case standing in the District Court of Louisiana will test it 
as well as another. The application for a prohibition was brought 
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before us at last term; then the late Mr. Justice Baldwin was here, 
and one other of the judges now present was then absent ; had the 
matter not then been laid over on advisement, and a decision been 
had adverse to our jurisdiction to award the writ; and an opinion 
been expressed by the majority of the judges then present, against 
the legality of the proceeding in the bankrupt court, declaring it 
void, and that in the state court valid; would the bankrupt court 
be bound to conform to such opinion; would it overrule the in- 
structions given in the particular case by the Circuit Court on the 
questions adjourned, dismiss the petition of Christy, the assignee, 
and Jet the decree and sale foreclosing the mortgage made by the 
state courts stand? Will the bankrupt court of | Pennsylvania be 
pound, either judicially or in comity, by the opinion now given by 
a majority of the judges present, to overthrow that of Mr. Justice 
Baldwin in the case hereto appended; or js it bound to conform? 
Are the bankrupt courts in all the districts that heve held the state 
proceedings on liens to be valid, and not subject to their supervi- 
sion, now bound to suppress such proceedings on the suggestion of 
assignees that they were erroneous or inconvenient, regardless of 
proof, as was done in Louisiana, and thereby overhaul cases in 
great numbers supposed to be settled? Certainly not. This court 
has no power over the bankrupt courts, more than they have over 
this court; the bankrupt law has made them altogether independent, 
and their decrees as binding as ours, and as final. We have as 
little power to contro] them as the state courts have ; they may con- 
cur with the reasoning of either, or neither, at discretion. I there- 
fore think we should refrain from expressing yd extra-judicial 
opinion on the present occasion; we did so in Nelson v. Carland, 
1 How. 265, a case involving the consiitut ionality of the bankrupt 
law, and I then supposed most properly, by the majority of the court, 
who thought we had no jurisdiction: a more imposing ¢ application, 
requiring an opinion, could not have been presented, as twelve 
hundred cases depended on the decision of the District Court of 
Missouri, which was opposed to the constitutionality of the law; 
and to revise it the case was brought here. So in Dorr’s — 
tion, at the present term, for a writ of habeas corpus, the same cours: 
was "pursued, That application and this are not distinguishable in 
principle ; in neither had this court power to bring a case for judg- 
ment into it; there, and here, we held nothing was before us, or 
could be brought before us. With this course I would now con- 
tent myself, was it not that by acquiescing in silence with the opinion 
of my brethren I might be supposed to have agreed with them in 
the course pursued; and also in the views expressed in the affirm- 
ance of the jurisdiction exercised under the bankrupt law by the 
Circuit Court of Eastern Louisiana; to both of which my opinion is 
adverse, and that most decidedly. ‘The case presented to that court 
was this :— 
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In 1839, Walden gave to the City Bank a mortgage to secure the 
payment of $200,000 loaned him, on a plantation and town lots. 

In 1840, he instituted a suit in the District Court of the state, in 
New Orleans, to set the mortgage aside as void ; a trial was had, 
and the court adjudged the mortgage valid ; from this Walden ap- 
pealed to the Supreme Court of Louisiana, and that court affirmed 
the judgment. 

The bank then proceeded in the District Court of the state to 
foreclose the mortgage, and on the 17th of May, 1842, an order of 
seizure and sale was made; and an actual seizure of the property 
was executed on the 19th of May. The sale took place on the 
27th of June. 

The property was sold by lots, after appraisement, in conformity 
to the laws of Louisiana, and the bank became the purchaser at the 
price of $160,000. 

That the sale was made in regular and due form, according to the 
modes of proceeding in the state courts, cannot be controverted. 

On the 18th of June, 1842, Walden filed his petition for the bene- 
fit of the bankrupt law; and on the 18th of July was declared a 
bankrupt, and an assignee appointed. The $200,000 was on Wal- 
den’s creditor list, but the bank refused to prove its debt, and relied 
on the decree of foreclosure, and the force of its lien, by the mort- 
gage. 

Christy, the assignee, filed his petition in the bankrupt court, and 
as part of the proceeding in bankruptcy, to have the sale declared 
void: 1. Because it was made after Walden applied for the benefit 
of the bankrupt law. 2. Because the sale had been unfairly con- 
ducted. 3. Because the proceeding in the state court was errone- 
ous. 4. Because the debt was affected with usury, and therefore 
the mortgage void originally ; and should be so decreed by the 
bankrupt court. 

The bank appeared, and pleaded to the jurisdiction of the bank- 
rupt court; and relied on the proceedings of the state court as valid 
by answer. Exceptions were taken to this plea and answer, which 
were adjourned to the Circuit Court; there it was adjudged, and 
the District Court instructed : 

1. That it had full and ample jurisdiction to try all the questions 
set forth in the petition of the assignee ; and to try, adjudge, and 
determine the same between the parties. 

2. That the seizure and sale of the state court were void; and 

that the District Court of the United States do declare it void. 
3. That the District Court has full power and authority to try and 
determine the validity of the mortgage; and if proved on the trial 
void, to declare it so, and to make a decree ordering the property 
to be sold for the benefit of the creditors generally ; but if found 
valid, the bank to have the benefit of its lien. 

This decree pronounced void the judgment of the Supreme Court 
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of Louisiana, affirming that of the inferior court declaring the mort- 
gage valid, and not affected with usury ; which was conclusive be- 
tween Walden and the bank before the bankrupt law existed. 2. It 
declared void the decree and order of seizure made before Walden 
applied for the benefit of the act—and it declared void the sale: In 
short, it annulled all the judgments of the state courts, and assumed 
to extinguish the title acquired under them; and has extinguished 
in form and fact, if the views of a majority of my present brethren be 
correct, a title indisputable according to the laws of Louisiana stand- 
ing alone; this is manifest from the slightest examination of the 
facts, and laws applicable to them. On the 18th of July the decree 
declaring Walden a bankrupt was passed ; up to this date he might 
or might not be declared a bankrupt, either at his own instance, or 
that of the court; ; therefore he was a proper party before the state 
court until that time; afterwards he was represented by his assignee ; 
his property was under execution when he was declared a bank- 
rupt; if he had then died, still the duty of the officer would have 
been to sell; the execution having commenced, a natural or civil 
death could not defeat it, as the property was in the custody of the 
law. 

If it be true that this title is void, it follows every other is void 
where a sale has taken place after the defendant to the execution 
(issued by a state court) had applied for the benefit of the bankrupt 
law ; and this whether the execution was awarded in the form usual 
to courts of law, or by decree in a court of chancery, ordering a 
seizure and sale by force of the decree. Every sheriff, or commis- 
sioner in chancery, executing such writ or decree, must have been 
a trespasser; and all persons taking under such sales deluded pur- 
chasers. In the eighth circuit there are very many such cases be- 
yond doubt; they are founded on my opinion acting with the dis- 
trict judges, who fully concurred with me, that such sales were 
lawful, and the titles acquired under them valid. In two other cir- 
cuits at least, similar views have been entertained, and no doubt 
similar consequences have followed. It is therefore due to interests 
so extensive, aflecting so many titles, that they should not be over- 
thrown until a case calling for the authoritative adjudication of this 
court is presented involving them, and therefore these brief views 
have been expressed ; not on the jurisdiction of the bankrupt courts 
generally ; but on the precise facts presented as the grounds on 
which the prohibition was demanded. 

On the force of the lien, and the remedy to enforce it, as a right 
excepted from the bankrupt law, I have said nothing, because my 
late brother Baldwin was called on to follow the decision given in 
Louisiana and refused. As he decided under the re sponsibility of 
passing on men’s rights, and from whose judgment there was no 
appeal, his opinion is judic ial, and authoritative throughout his late 
circuit, whereas mine on the present occasion would be extra-judi- 
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cial, ond therefore I appe nd his instead of any I may entertain indi- 
vidually. 


In the aforegoing opinion of Mr. Justice Carron. Mr. Justice 
DANIEL concurs. 


Opinion of Mr. Justice Barpwry, adopted by Mr. Justice Carron 
as a part of his dissenting opinion. 


In the matter of John Kerlin, a Bankrupt. Oct. 26, 1843. 


On the 13th of May, 1843, the assignees of John Kerlin, a bank- 
rupt, presented their ‘petition to the judge of the District Court for 
the eastern district of Pennsylvania, praying for an order, authoriz- 
ing them to sell certain real estate of the bankrupt, in Delaware 
county. On the face of the petition it appeared that at the time of 
the decree of bankruptcy, the property was subjected to encum- 
brances amounting to $14,800; that it had been sold by the sheriff 
of Delaware county on the 11th of May, 1843, for the sum of 
$8000, by virtue of proceedings issued by the C ‘oan of Common 
Pleas of Delaware county, under one of the mortgages recorded 
before the decree of bankruptey, but the purchaser had not com- 
plied with the terms of the sale. ‘The assignee in bankruptcy con- 
tended that the sheriff could not make title to the premises, and 
under a decision of the Circuit Court in Louisiana, claimed the 
right to sell. The district judge (Randall) refused to grant the 
order, but at request of the parties adjourned the question to the 
Circuit Court, where the following opinion was delivered by Bald- 
win, J. 

The following questions have been certified by the district judge 
for the opinion of this court: 

“Ist. Does a sale by a sheriff afier a decree of bankruptcy, by 
virtue of process issued on a judgment or mortgage, which was a 
lien on the property of the bankrupt before and at the time of the 
decree, divest the title of the assignee in bankruptcy ?” 

“62d. In case of a sale made by the assignee under an order of 
the court, if the whole of the pure hase money is not sufficient to 
discharge "the liens existing at the time of the ‘decree, are the liens 
divested by such sale ?” 

The leading principle which has governed this court in the con- 
struction of the Bankrupt Act of 1841 has been to consider it as 
establishing a uniform law on the subject of bankrupicies, in the 
most comprehensive sense of the words as used in the Constitution, 
in which there is no other restriction on the power of Congress than 
that the laws shall be uniform throughout the United States. To 
make it so in its practical operation, it must be taken as it reads, 
its words must receive their appropriate meaning, with reference to 
the whole law, and the policy developed in its various provisions. 

These constitute that system which it was intended to establish, 
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not by assuming that the design of the law was to adopt any pre- 
existing rules and principles found only in the former legislation of 
Congress, or in other countries, and then to so apply it as to effec- 
tuate a supposed policy not apparent in the law itself, nor consistent 
with its language, the insertion of which into the system must make 
it operate according to the intention of other legislatures, and require 
a mode of construction which will do violence to the plainest terms 
used to denote and declare the policy and general principles which 
Congress have actually established. 

That the act of 1841 is anomalous in its provisions, unlike any 
other known in any legislation here or elsewhere, cannot be doubt- 
ed. Jn the great outlines as well as in the details of the system, we 
feel the exercise of an express plenary power, competent to act at 
its own unlimited discretion, (so that the action be uniform,) either 
by adopting or modifying some old system on the subject of bank- 
ruptey or prescribing a new one; the latter mode has seemed the 
better in the eye of the legislature, and the duty of the judicial de- 
partment is to consider its intention and to carry it into effect. 

In applying this principle to the solution of the first question now 
submitted, there seems no difficulty as to the policy and intentions 
of the law from its unequivocal language, which, as we have here- 
tofore held, contains an express prohibition to the judicial power, 
not to so construe any provision as to annul, destroy, or impair any 
lien, mortgage, or other security, on property which is valid by the 
laws of the states respectively, and not inconsistent with the 2d or 
Sth sections. 

The validity of a mortgage or judgment is submitted to no other 
test than these—the laws of the states and these two sections; if 
they stand this scrutiny, the duty of the courts is imperative. The 
Bankrupt Act protects all valid judgments or mortgages against any 
construction which shall impair them, to the same extent as the 
Constitution guards the obligation of contracts when attempted to 
be impaired by state laws. Having ‘heretofore given this as, not 
the construction merely, but the inevitable result of language inca- 
pable of being mistaken in any fair reading of the last proviso in 
the 2d section, and stated the reasons therefor at large, it is not 
deemed either necessary or useful to now resume the investigation 
of that provision of the law, as no doubt was then or is now enter- 
tained of its meaning; vide Ex parte Dudley et al., Pennsylvania 
Law Journal, 302. If additional reasons could be requisite to elu- 
cidate this view of that proviso, they will be found in the 11th sec- 
tion, which is framed to meet its provisions—by authorizing the 
assignee with the order of the court, to redeem and discharge any 
mortgage or lien upon any property of the bankrupt, though payable 
at a future day, and to tender performance of its conditions. 

This authority to redeem and discharge a lien presupposes its 
validity, that it cannot be impaired by any power of the court, and 
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that the assignee of the bankrupt could not take the property so 
bound before the lien was discharged, on any other terms than 
those on which it was held by the bankrupt himself, before any de- 
cree of bankruptcy had vested his rights in the assignee, else why 
should it have been deemed necessary to authorize him to redeem 
or discharge the lien, if it was not in full force as well afier as before 
the petition or decree. Neither the proviso to the 2d or the 11th 
section discriminate between a lien existing before the petition filed 
or after it; both comprehend all liens existing at the time of the de- 
cree as burdens on the property, and contemplate the necessity of 
their payment in full before any other creditor can come in upon it. 
The only fund for their payment being the assets of the bankrupt in 
the hands of the assignee, it is clear that the rights of those creditors 
who have liens, are, and must be, paramount to any which accrue 
under the bankruptey to the assignee or general creditor. When 
liens are paid, then the property “which they bound becomes distri- 
butable by the assignee ; if not paid, the rights of the lien creditor 
remaining incapable of being impaired by any authority conferred 
by the Bankrupt Act, stands" perfect as if that act had not been 
passed ; so that, if valid by the law of the state, and not inconsist- 
ent with the 2d or 5th sections of that law, they may conse quently 
be enforced by a sale or other process conformably to the existing 
laws of the state for enforcing liens, which no court can annul, de- 
stroy, or impair, by any procee ding in bankruptcy. On this ‘sub- 
ject, the principles established by ‘the Supreme Court, in the case 
of Bronson v. Kenzie, are replete with the soundest rules of juris- 
prudence and constitutional law, end directly applicable to the 
question now under consideration, which is, in all respects, anala- 
gous to the one then before that court on the nature of the obliga- 
tion, of the extent of the mortgage and the rights of the morigagee ; 
and the validity of the state law, which impaired his rights to en- 
force the payment of the mortgage money. In that case, the court 
declared, that the obligation of the contract, the rights which the 
mortgagee acquired in the mortgage premises, ’ depende ‘d on the then 
existing laws of the state, which “ created and defined the legal and 
equitable obligation of the mortgage contract.”? 1 How. 315. ‘That 
the Constitution equally prohibits the impairing them by a state law, 
acting on the remedy or directly on the contract itself, “if it so 
changes the nature and extent of existing remedies as materially to 
impair the rights and interests of the owner, they are just as much a 
violation of the compact as if they directly ov eriurned his rights and 
interests in it.” 1 How. 316. “ That it may be seriously impaired 
by burdening the proceedings with new conditions and restrictions, 
so as to make the remedy “hardly worth pursuing.”” 1 How. 307. 
That the rights and remedies of mortgagor and mortgagee by the 
law then in force, were a part of the law of the contract without 
any express agreement of the parties—they were annexed to the 
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contract at the time it was made and formed a part of it, and any 
subsequent law impairing the rights thus acquired, impairs the obli- 
gations which the contract imposed.” 1 How. 319. And on these 
principles a state law which encumbered the remedy of the mort- 
gagee by conditions imposed after its obligation had attached was 
null and void. In this case the question presented is, whether a 
court of the United States, sitting in bankruptcy, can, by any rule, 
order, or decree, impair the 1 ‘ight “of a creditor by mortwase or judg- 
ment, to enforce the payment ‘of his debts by a sale of the property 
mortgaged or encumbered by the lien of a judgment, according to 
the provisions of the state laws. If the right and power to sell can 
be taken from the creditors and conferred on the assignee of a 
bankrupt, who is a debtor by a mortgage or judgment existing at 
the time of the decree of bankruptcy; if the validity of the liens, 
the time, and terms of sale, and the distribution of the proceeds, 
can, under the bankrupt law, be determined and regulated by a 
judge in a proceeding in bankruptey, from which there can be no 
appeal, then the remedy for enforcing a mortgage or judgment is no 
longer annexed to the contract or a part of it. The empty right 
still remains in the mortgagee, yet the remedy is taken from him ‘by 
the assignee of his debtor. The final adjudication, and even his 
ultimate rights, and the mode of administering the remedy, is made 
dependent on the discretion of a judge, exercised by the summary 
proceedings prescribed by the Bankrupt Act, instead of the regular 
course of the law as administered in the courts of a state. For such 
a course, there is not only no warrant in the law, but it is a direct 
violation of the prohibition in the section, by so construing the law 
as to negative its express language, and taking from lien creditors, 
by mere judicial power, those very rights and remedies which are 
placed beyond its exercise, in terms positively forbidding it, in as 
plain and emphatic language as that in which the Constitution de- 
clares that “no state shall pass any law impairing the obligation of 
contracts.” The principles of the Supreme Court in the case of 
Bronson, must be repudiated before a judge can exercise a power 
under the Bankrupt Act which is forbidden to a state by the Consti- 
tution. If either the obligation or the remedy is impaired, it mat- 
ters not by whom it is done; no state has any power to do it; 
Congress can only do it by a “uniform law on the subject of bank- 
ruptcy,”? nor when the law is silent can the courts do it without the 
usurpation of legislative power. But the law is not silent ; it speaks 
to the judge ; it forbids him to do any act which impairs any lien 
then existing, and, in deciding the first question submitted in this 
case, I answer in the affirmative, and repeat the language of the 
Supreme Court: ‘and it would ill become this court under any 
circumstances to depart from the plain meaning of the words used, 
and to sanction a distinction between the right and the remedy 


which would render this provision illusive and nugatory ; mere 
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Ww ords of form, affording no protection and producing no practical 
result.”” Howard, 318. 

But were the Bankrupt Act open to construction, and the pro- 
viso of the 2d section left out of view, the result would be the 
same. ‘There is no provision in the act that interferes with the laws 
of a state, which create and defend the obligation of a contract 
which is a lien on property; there is nothing which professes to effect 
the remedies atiached to such contract, one incident of which is the 
power of the creditor to sell or extend as the laws of the respective 
states have prescribed ; it requires the plenary and unlimited power 
of Congress over the whole subject of bankruptcies to abrogate 
state laws relating to liens, or to take from state courts the adminis- 
tration of remedies to enforce them, and above all to prohibit the 
creditor from resorting for his remedy to that law which prescribed 
it, and substituting the a assignee of a bankrupt, the mere creature 
and servant of a judge of the District Court, in his place, without 
and against the will of the creditor. Congress may delegate such 
power to a judge or a court, but it must be in plain terms, leaving 
no doubt of their intention to do so; but the proposition is a bold 
one indeed, that judicial power is competent to do it, when the legis- 
lature has not given its sanction to its exercise; it would give the 
Constitution a construction which would authorize the courts to ex- 
ercise the power granted to the Congress, without the passage of a 
law delegating it to the judicial department. So far as the Bank- 
rupt Act, by express words, or necessary implication, affects state 
laws, state rights, the power of state courts, or the rights and reme- 
dies of suitors therein, it must be paramount, yet too y much caution 
cannot be observed on this subject by the courts of the United States. 

The settled course of jurisprudence in the state is to be over- 
looked only when such is the intention of the law; no intention to 
do so is to be presumed, no policy is to be assumed as the basis of 
the law, other than what its words indicate, and nothing is to be 
borrowed from any other system which is not consistent with that 
which Congress has thought proper to create. A leading feature 
of that system is the protection of all liens existing at the time of 
the decree of bankruptcy ; they are created by contracts which by 
their own force create a remedy to enforce them ; this remedy is the 
right of the creditor, the rule for its exercise is the law of the state, 
the power to sell in this state is the essence of both right and reme- 
dy. Congress has not impaired either, and forbidden it to be done 
by any construction of the Bankrupt Act; a sale made pursuant to 
the laws of the state must therefore divest the title of the assignee 
in bankruptcy. 

If the foregoing views are sound, they dispose of the two ques- 
tions; an order of the court in bankruptey can confer on the as- 
signee no power which Congress has not conferred on the court; 
its powers are what the law has delegated, and none other; the law 
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may and must be construed where it is open to construction, but 
where the law itself forbids construction it must be taken and fol- 
lowed as it reads. If, therefore, an order of court is made that 
would, in its execution by an assignee, impair a lien protected by 
the proviso in the 2d seciion, it is an excess of authority, and there- 
fore void ; & fortiori the divesting of a lien in the case put in this 
question is a much higher act of power than merely impairing it by 
affecting the remedy. ‘The property bound by the lien is taken 
from the creditor, his whole right is extinguished, and his debt is 
lost entirely, unless he comes in for his dividend of the assets of the 
bankrupt’s estate. 

Every principle established by the Supreme Court in the case of 
Bronson, as well as the protection given to liens by the Bankrupt 
Act, would be utterly prostrated, if a sale by an assignee would 
disencumber property mortgaged or bound by a judgment ; such a 
doctrine would equally militate with other plain provisions of the 
law, which clearly peint out what passes by the decree of Bank- 
ruptey to the assignee, when it passes, the extent of his, and the 
power of the court, and the nature of a purchaser’s title. The 3d 
section vests all the property and the rights of property of the bank- 
rupt in the assignee “ from the time of ‘the decree of bankruptcy ;’ 
he then stands in the position of the bankrupt ‘before and at the 
time of his bankruptcy declared ;” standing in the place of the bank- 
rupt, the measure of his rights of property is necessarily that of the 
assignee, who can take nothing which did not belong to the bank- 
rupt when the law made the conveyance of all his rights of property. 
To the property which was mortgaged, the only right of the as- 
signee was to redeem it; if it was bound by judgment or other lien, 
the bankrupt held it subject to its payment; he could sell the equity 
of redemption on the land itself, subject to the lien, but the pur- 
chaser could not hold without paying it. The assignee can have no 
other rights by force of the decree, which is a conveyance by ope- 
ration of law, than he could acquire by the deed to the bankrupt ; 
nor could the assignee convey a greater interest than the law de- 
volved on him; or the court by their order make his or the estate 
of a purchaser under him, an absolute one discharged of the lien 
without payment. ‘The 11th section is framed to meet this view of 
the 3d; by giving power to the court to authorize the assignee to 
redeem, and omitting any power to order a sale, it is manifestly 
intended merely to put the assignee in the place of the bankrupt, 
but in no other respect than enal bling the assignee to appropriate the 
assets in his hands to disencumber the property by payment. Fol- 
lowing the proviso in the 2d section, the 11th withholds the power 
of sale, as that might impair the lien ; we thus find that it was deemed 
necessary to provide for the power of the assignee to redeem; it 
cannot have been intended that there should be by implication alone 
the higher power of sale, that in its exercise would take from the 
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creditor the protection given so carefully by the 2d section; the 
words of the 11th admit of no such construction, and even if they 
did, the court could not give it without overlooking the plain lan- 
guage of the 15th section, And be it further enacted, that a copy 
of any decree of bankruptcy, and the appointment of assignee, as 
directed by the 3d section of this act, shall be recited in every deed 
of lands belonging to the bankrupt, sold and conveyed by any as- 
signee under and “by virtue of this act; and that such recital, to- 
ge ‘ther with a certified copy of such order, shall be full and complete 
evidence both of the bankruptey and assignment therein recited, and 
supersede the necessity of every other “proof of such bankruptey 
and assignment to validate the said deed; and all deeds containing 
such recital, and supported by such proof, shall be as effectual to 
pass the title of the bankrupt ‘of, in, and to the lands therein men- 
tioned and deseribed to the purchaser, as fully to all intents and 
purposes as if made by such bankrupt himself immediately before 
such order.” Here is as precise and perfect a definition of the title 
which passes to the purchaser by a sale by the assignee under an 
order of court, or otherwise by virtue of the bankrupt act, with the 
effect thereof; ‘it is the same to all intents and purposes as if made 
by such bankrupt himself immediately before such order,” in the 
words of the 15th section, with or without an order of sale. There 
is nO express provision giving the court power to order a sale. The 
3d section authorizes the assignee “ to sell, manage, and dispose of 
the property, to sue for and defend the same, subject to the orders 
and directions of the court, as fully to all intents and purposes as 
if the same were vested in or might be exercised by such bankrupt 
before or at the time of his bankruptey, declared as aforesaid.” 
Connecting this with the 15th section, declaring the effect of a sale 
by an assignee, the answer to the second question is most obvious. 
Such sale has the same effect as if made by the bankrupt, and no 
other. It can divest no lien existing at the time of the decree or 
order declaring him a bankrupt. ‘The word “ order” in the 15th 
section refers either to that or to the order of sale ; it is not material 
to which. If to the decree, then the deed of the assignee conveys 
only such title and estate as the bankrupt then had; if to the order 
of sale, then that is the time to which his right is referred. Sut in 
neither case can a sale divest a lien “ existing before or at the time,” 
or ‘immediately” before such order. Thus taken, the Bankrupt 
Act is an affirmance of the universal principle as laid down by the 
Supreme Court in Rankin v. Scott, 12 Wheaton, 179, “ that a 
prior lien gives a prior claim, which is entitled to a prior satisfaction 
out of the subject it binds, ” unless it be defective, or the party 
holding it has done some act to postpone him ; and that a purchaser 

is bound by the lien unless there is a prior act of the legislature to 
protect him from it. 12 Wheat. 80. The second question there- 
fore is answered in the negative. 
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In cases of trust, where the trustee has violated his trust by an illegal conver- 
sion of the trust property, the cestui que trust has a right to follow the property 
into whosesoever hands he may find it, not being a bona fide purchaser for a 
valuable consideration, without notice. 

Where a trustee has, in violation of his trust, invested the trust property or its 
proceeds in any other property, the cestui que trust has his option, either to 
hold the substituted property liable to the original trust, or to hold the trustee 
himself personally liable for the breach of the trust. 

The option, however, belongs to the cestui que trust alone and is for his benefit, 
and not for the benefit of the trustee. 

If the trustee, after such an unlawful conversion of the trust property, should 
re-purchase it, the cestui que trust may, at his option, either hold the original 
property subject to the trust, or take the substituted property in which it has 
been invested, in lieu thereof. And the trustee, in such a case, has no right 
to insist that the trust shall, upon the re-purchase, attach exclusively to the 
original trust property. 

Where the trust property has been unlawfully invested, with other funds of the 
trustee, in other property, the latter, in the hands of the trustee, is chargeable 
pro tanto to the amount or value of the original trust property. 

What constitutes notice of a trust? 

An agent, employed by a trustee in the management of the trust property, and 
who thereby acquires a knowledge of the trust, is, if he afterwards becomes 
possessed of the trust property, bound by the trust, in the same manner as the 
trustee. 

Where, upon the face of the title-papers, the purchaser has full means of ac- 
quiring complete knowledge of the title from the references therein made to 
the origin and consideration thereof, he will be deemed to have constructive 
notice thereof. 

A co-proprietor of real property, derived under the same title as the other pro- 
prietors, is presumed to have full knowledge of the objects and purposes and 
trusts attached to the original purchase, and for which it is then held for their 
common benefit. 

A purchaser by a deed of quit claim without any covenant of warranty, is not 
entitled to protection in a court of equity as a purchaser for a valuable con- 
sideration, without notice; and he takes only what the vendor could lawfully 
convey. 

A warranty, either lineal or collateral, is no bar to an heir who does not claim 
the property to which the warranty is attached by descent, but as a purchaser 
thereof. 

Whether a bill in equity is open to the objection of multifariousness or not, 
must be decided upon all the circumstances of the particular case. No gene- 
ral rule can be laid down upon the subject; and much must be left to the dis- 
cretion of the court. 

The objection of multifariousness can be taken by a party to the bill only by 
demurrer, or plea, or answer, and cannot be taken at the hearing of the 
cause. But the court itself may take the objection at any time—at the hear- 
ing or otherwise. The objection cannot be taken by a party in the appellate 
court. 

Lapse of time is no bar to a subsisting trust in real property. The bar does 
not begin to run until knowledge of some overt act of an adverse claim or 
right set up by the trustee is brought home to the cestui que trust. The lapse 
of any period less than twenty years will not bar the cestui que trust of his re- 
medy in equity, although he may have been guilty of some negligence, where 
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the suit is brought against his trustee, who is guilty of the breach of trust, or 
others claiming under him with notice. 

Where exceptions are taken to a master’s report, it is net necessary for the 
court formally te allow or disallow them on the record. It will be sufiicient, 
if it appears from the record, that all of them have been considered by the 
court, and allowed or disallowed, and the report reformed accordingly. 

There is no principle of the common law which forbids individuals from asso- 
ciating together to purchase lands of the United States on joint account at a 
public sale. 


Tuts was an appeal from the Cireuit Court of the United States 
for the district of Ohio, sitting as a court of equity. 

The record was very voluminous, consisting of nearly eight hun- 
dred printed pages. ‘The acts and declaraiions of the parties were 
given in evidence, running through a perio vd of twenty years; and 
the case being an appeal from the decree of the Circuit Court, as a 
court of equity, all this matter was brought up to the Supreme Court. 
It is impossibje, therefore, to put into this statement all the circum- 
stances which had a bearing upon the point in issue, which was, 
whether a trust did or did not continue in a valuable body of land. 
The leading incidents in the history of the case are these :— 

In the summer of 1817, two disiinct companies were formed at 
Cincinnati for the purpose of purchasing lands at the public sales of 
the United States, to be shortly held at Wooster, in the state of 
Ohio ; the object being to lay out and establish a town in the reserve 
of twelve miles square en the Miami of Lake Erie, since called the 
Maumee river. 

One company, called the Piatt Company, was composed of the 
following persons: John H. Piatt, William M. Worthington, Gor- 
ham A. W orth, and Robert Piatt, the plaintiff in the suit below, 
and now defendant in error. 

The other company was called the Baum Company and composed 
of the following persons: Martin Baum, Jacob Burnett, William C. 
Schenck, William Barr, William Oliver, (one of the plaintiffs in er- 
ror,) Andrew Mack and Jesse Hunt. 

What the articles of agreement were between the members of the 
Piatt Company the record did not show. 

On the 7th of June, 1817, the Baum Company entered into the 
following articles of agreement—Mack being admitted to half a 
share, the whole interest was divided into thirteen paris, whereof 
Mack held one-thirteenth and each of the other persons two- 
thirteenths :— 

‘“ We, the undersigned, agree to enter into a partnership for the 
purpose of purchasing lands and lots at the public sales to be held 
at Wooster, on the seventh and fifteenth of July next; and for the 
purpose of effecting the said purchases, we agree to borrow, at the 
Office of Discount and Deposit at Cincinnati, the sum of eight thou- 
sand dollars, for which sum, and for all purchases made by our 
agents, either at the public sales or otherwise, we hold curselves 
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jointly and equally liable. And we do further agree that William 
C. Schenck, William Barr, and William Oliver shall be our agents 
to explore the lands and make the purchases. And we do agree 
to confirm and comply with any contracts that our agents aforesaid 
inay make on our account. And it is further agreed that our said 
agents shall be authorized to take in any other partner or partners 
that they may see proper, on such terms as they may esteem ad- 
vantageous. And it is further agreed that in consideration of the 
services to be performed by the agents above, their expenses, inci- 
dent to making the purchases aforesaid, shall be defrayed by the 
other individuals comprising the company. 

‘¢ In witness whereof we have hereunto set our hands and seals, 
at Cincinnati, this the seventh day of June, eighteen hundred and 
seventeen. 








Martin Baum, _ [SEAL.] 
Jesse Hunt, | SEAL. | 
J. Burner, [SEAL. | 
W. C. Scuenck, [SEAL. | 
W. Barr, [ SEAL. | 
Wititam OLIiver. [SEAL. |” 


The Piatt Company appointed Robert Piatt its agent. 

On the 23d of June, 1817, Worthington, John H. Piatt, and 
Worth addressed a letter of instructions to Robert Piatt, their agent, 
directing him how to proceed, and enclosing $4000 to make the 
first payment on the lots of land which he might purchase. 

The agents having made their selections, met at Wooster to at- 
tend the sales, and then ascertained that they had each selected the 
following tracts, viz.: 1, 2, 3, 4,86, and 87. In consequence of 
this, the following agreement was entered into, viz.: 

‘““We, the undersigned, agree, on behalf of the companies we 
represent, to wit: William C. Schenck, of Warren county, Ohio, 
and William Oliver, of Cincinnati, Ohio, for themselves, and for 
Jacob Burnet, Martin Baum, Jesse Hunt, William Barr, and An- 
drew Mack, all of Hamilton county, Ohio; and Robert Piatt, of 
Boon county, Kentucky, for himself, and for William M. Worthing- 
ton, John H. Piatt, and Gorham A. Worth, all of Hamilton county, 
Ohio, to purchase at the public sales, in July, 1817, at Wooster, 
lots numbered 1, 2, 3, and 4, at, and including, the mouth of Swan 
creek, in township No. 3, in the United States reserve, at the foot 
of the rapids of the Miami of the Lakes, for the joint benefit of 
both companies; that is, one company to have one-half interest in 
the whole, and the other company to have the other half; each com- 
pany paying one-half of the purchase money. It is further agreed 
that Robert Piatt, in behalf of his company and the company of 
Schenck and Oliver, shall be the bidder for lots Nos. 1 and 2, and 
William Oliver for lots Nos. 3 and 4, they being the above four lots 
at the mouth of Swan creek. 
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“In witness whereof, the parties have hereunto interchangeably 
set their hands and seals, this 17th day of July, 1817. 
W. C. Scnencx, [SEAL.] 
WitiiaM Otiver, [SEAL. } 
Roser? Piar7. — [sea.]” 





And afterwards the following: 

“The undersigned have agreed to purchase, for the joint benefit 
of their companies, lots or tracts of land numbered 86 and 87, op- 
posite the mouth of Swan creek, on the same principles that lots 
numbered 1, 2, 3, and 4, at the mouth of Swan creck, were pur- 
chased, as per agreement between William C. Schenck and Wil- 
liam Oliver, for themselves and others, and Robert Piatt, for himself 
and others, bearing date 17th July, 1817. 

Rosert Piatt, — [sear.] 
WituiaM Oxiver. [seat. |” 


On the 18th of July, 1817, in conformity with the above agree- 
ments, William Oliver bid in lots No. 3 and 4, and on the 19th of 
July, Robert Piatt bid in tracts 1, 2, 86 and 87. The original cer- 
tificates for the tracts bid in by Oliver, were made out in his name, 
and for the tracts bid in by Piatt, in the names of himself, John H. 
Piatt, Worth, and Worthington, in conformity with the letter of in- 
structions addressed to him on the 23d of June. 

On the 21st of July, 1817, Robert Piatt bid in, for the separate 
account of the Piatt company, the following other tracts, viz. : 

North-west quarter-section 2, township 3. 
South-west quarter-section 2, township 3. 
South-west quarter-section 3, township 3. 
North-west quarter-section 3, township 3. 
South-east quarter-section 3, township 3. 

The first instalment of the purchase money for which was paid 
by the Piatt company. 

On the 4th of August, 1817, Robert Piatt settled an account with 
the Piatt company, giving them credit for the four thousand dollars 
above mentioned, and charging them with one-half of the instal- 
ments which had been paid upon Nos. 1, 2, 3, and 4, and with the 
whole of the instalments which had been paid upon Nos. 86 and 87, 
and upon the five quarter-sections. 

After the return of the agents to Cincinnati, a meeting of both 
companies was held; the acts of the agents at Wooster were rati- 
fied, and the two companies were, in respect to their joint pur- 
chases, consolidated in a new company called the Port Lawrence 
Company. Martin Baum was appointed trustee, for the purpose of 
carrying out a resolution of the company that a town should be laid 
out upon a part of the land. It was further agreed that Oliver 
should be appointed an agent to lay out the town and make sale of 
the lots ; and he was directed, in performing this duty, to call to his 














JANUARY TERM, 1845. 337 


Oliver et al. v. Piatt. 











assistance William C. Schenck, another of the original members of 
the Baum Company. 

Each of the companies purchased other lands upon its own pri- 
vate account. 

On the 14th of August, 1817, Oliver executed a bond to Baum 
in the penal sum of twenty thousand dollars, the condition of which 
was as follows: 

“¢ Whereas, the above named Martin Baum hath this day consti- 
tuted and appointed the before-bound William Oliver his agent, with 
power to lay out a town at the mouth of Swan creek, on the Miami 
of the Lakes, and hath authorized the said William to sell and dis- 
pose of the lots in said town, agreeably to a letter of instructions, 
and to receive payment for the same from the purchasers, and to 
execute and deliver certificates, in the nature of title-bonds, for the 
lots by him sold. Now the condition of the above obligation is 
such, that if the said William Oliver shall in all things well and 
truly execute the trust reposed in him by the said Martin 1 Baum, and 
shail render a true account of his proceedings, when required, and 
shall faithfully pay over to the said Martin all moneys by him re- 
ceived for or on account of sales made in the town to be laid off 
by him, as aforesaid, when thereto required, then, and in such case, 
the above obligation shall cease and determine, otherwise remain in 
full foree and virtue.”’ 

On the same day, Baum executed a power of attorney to Oliver, 
as follows: 

“¢ Know all men by these presents, that I, Martin Baum, of Cin- 
cinnati, in the state of Ohio, for divers good causes and considera- 
tions me thereunto moving, have made, constituted, and appointed, 
and by these presents do make, constitute, and appoint William 
Oliver, of said ylace, my true and lawful attorney, for me and in 
my name, to sell and dispose of the lots in a town to be laid off at 
Swan creek, on the Miami of the Lakes, agreeably to a letter of 
instructions therewith delivered, and to receive payment for the same 
from the purchasers, and to execute and deliver certificates, in the 
nature of title-bonds, for the lots by him sold, and to do all lawful 
acts requisite for effecting the premises, hereby ratifying and con- 
firming all that my said attorney shall lawfully do therein by virtue 
hereof. In testimony whereof,” &e. &e. 

On the same day Baum delivered to Oliver a letter and a set of 
instructions. ‘The letter is as follows: 

“Cincinnati, August 14th, 1817. 

“¢ Srr :—You will observe by the power of attorney this day handed 
to you, that you are appointed an agent to lay out a town at the 
mouth ‘of Swan creek, on the Miami of Lake Erie. Your appoint- 
ment is for one year, commencing this day; for which services so 
rendered, you are entitled to receive from the proprietors twelve 
hundred dollars. And the proprietors of the lands lying in that 
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country, but which is a ictinet concern from the above, have 
agreed to allow you three hundred dollars for attending to their se- 


yarate business. 
I ‘¢ Your obedient servant, 


*¢ Mr. W. Oxtver.” Martin Baum.” 

The instructions were as follows: 

*¢ Cincinnati, 14th August, 1817. 

«Dar Sir :—As agent for the proprietors of the land recently 
purchased at Swan creek, you will, immediately upon the receipt of 
these instructions, proce ed to that place, and commence the laying 
off atown. General Schenc k, who accompanies you, will assist in 
the survey of the ground, in determining the site, and in the ar- 
rangement and formation of the plat. In running the streets, and 
in the division of the lots, it is not the wish of the proprietors that 
interest or convenience should be sacrificed to form ; that the growth 
of the place should be retarded by a useless adherence to any par- 
ticular figure, or to any fanciful uniformity of squares. ‘The num- 
ber of lots to be laid off may be from three to five hundred, and, 
with the exception of water lots and fractional sections, of about 
sixty feet in front, and one hundred and twenty feet in depth. ‘The 
principal or central street should be at least one hundred and sixty 
feet wide ; others from eighty to a hundred ; the alleys from twelve 
to fifteen. Let there be three lots, each of one hundred and twenty 
feet square, set off for public uses, churches, schools, &c. ; and one, 
of two hundred and forty feet square, for court-house and jail. 
There should also be reserved one or two suitable lots out of the 
town for burying grounds. It is not, however, the intention of the 
proprietors to tic the agent down to any specific number of feet and 
inches in the width of the streets or size of the lots, but they leave 
to him the exercise of his own judgment, and recommend ‘to him 
the use of that sound discretion which his better knowledge of the 
ground, and his practical information, will enable him to display, to 
the interest and advantage of all concerned. 

‘¢ As soon as the surveys have been made, and a plat of the town 
formed, it is necessary that a copy of them should be immediately 
forwarded to the proprietors, as also a notice of the time of sale, 
which, if practicable, should correspond with the time of holding 
the treaty with the Indians ; and on this subject it is necessary that 
the agent should obtain the earliest information. In the disposition 
and arrangements of the lots for sale, let one-third of the whole 
number taken in different sections of the town be reserved for the 
use and benefit of the proprietors, or for future disposal. 

‘“¢ The terms of sale, one-fourth down, and the residue in three 
equal annual instalments, with interest from date, if not punctually 
paid; subject, however, to such variations as the judgment of the 

agent may dictate, or particular circumstances require. An imme- 
diate correspondence is to be opened by the agent with Martin 
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Baum, Esq., of this city, who will act as trustee for the proprietors, 
and any information given to him in relation to the business of the 
agency, the sale of the lots, and the progress of the town, that may 
be thought of any consequence to the interests of the proprietors, 
or that may be required by the trustee. It is the intention of the 
proprietors to give public notice of the time of the sale, and it is 
necessary that this notice should be as general and as widely spread 
as possible; the agent will, therefore, immediately, upon the times 
being fixed, forward the proper advertisement to Detroit, Buffalo, 
Albany, New York, Philadelphia, Pittsburg, Chillicothe, and to the 
trustee in this city, for publication. ‘The instructions of the trustee 
are, in all respects, to be regarded as coming from the proprietors 
themselves. 

‘“¢ Wishing you a safe and pleasant journey, and an easy and pros- 
perous management of the trust committed to your care, We remain, 
with great respect, &c., your obedient servant, 

Martin Bac, 
Trustee for the Proprietors. 

“To Major Wn. Oxtver.” 

In another part of the record, the same paper is found, with a few 
and unimportant variations, but the names of these persons are signed 
to it, viz., Barr, Mack, Burnet, Worthington, Hunt, John H. Piatt, 
Worth, and Baum. 

The agents proceeded to lay out a town, and on the 20th Sep- 
tember, 1817, offered the lois for sale, according to the tollowing 
advertisement: 

“Terms of sale. 

‘Terms of sale of lots in the town of Port Lawrence: One-fourth 
down; the balance in three equal annual instalments, with interest 
from the date of purchase, if not punctually paid; and if the whole 
amount of the purchase money is not paid when the last instalment 
becomes due, the lots now purchased shall revert to the proprietors 
of Port Lawrence. ‘The undersigned reserve the privilege of one 
bid on each lot offered. W. C. Scuexce, 


WitiiaM Oniver, Agents. 
Miami Rapids, Sept. 20, 1817.” 


At the sale, seventy-nine lots were sold. Two of them, viz., Nos. 
223 and 224, were purchased by Oliver himnsclf, with the assent, as 
he alleged in his answer, of the company, and of Martin Baum, the 
trustee. 

On the 5th of October, 1817, Schenck gave to Oliver the follow- 
ing receipt: 

“Miami Rapids, Oct. 5, 1817. 

“Received from William Oliver, agent, eight hundred and fifty- 
five dollars and thirty-three cents, the proceeds of sales of lots in the 
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town of Port Lawrence, for which I am accountable to Martin Baum, 
of Cincinnati. 
*€ $355 33. (Signed duplicates.) W. C. Scuenck.” 


In January, 1818, Oliver went to Port Lawrence, and spent the 
winter there. In May, 1818, he returned to Cincinnati, about which 
time he was elected cashier of the Miami Exporting Company, and 
entered upon the duties of his office on the Ist of July, 1518. 

On the 14th of August, 1818, Oliver, as it was alleged by him in 
his answer to the bill, sold and transferred one half of his interest in 
the Baum Company, and also in the Port Lawrence Company, to 
Steele & Lytle, they assuming all outstanding liabilities; and in an 
early part of the ensuing spring, the remaining half of his interest in 
both companies to Embree & Williams. 

On the 19th of September, ISLS, Gliver and Worthington made 
a division of the lots in the town of Port Lawrence, between Martin 
Baum and John H. Piatt, these persons representing their respective 
companies. One hundred and fifty-seven lots were assigned to 
Piatt, and one hundred and fifty-eight to Baum. 

On the 24th of April, 1820, Congress passed an act, entitled “ An 
act making further provision for the sale of the public lands,”’ chang- 
ing the mode of selling lands from credit to cash, and reducing the 
price from two dollars to one dollar and twenty-five cents per acre. 
The effect of this law, and of the general embarrassment in the bu- 
siness of the country which occurred about this period, was, as it 
was alleged in the answer to the bill, to depress the prospects of the 
companies before mentioned, and the pecuniary condition of the in- 
dividual members thereof, to such an extent that they resolved to 
abandon the lands, and forfeit them to the United States, rather than 
pay the instalments which were still due. But before this was done, 
the intention was changed by another act of Congress. 

On the 2d of March, 1821, Congress passed ‘An act for the relief 
of the purchasers of public lands prior to the first day of July, 1820,” 
which allowed a purchaser to file a relinquishment of the land so 
purchased, upon which the whole purchase money had not been 
paid, and apply the sums which had already been paid for such 
land, to the completion of payments which might be due upon any 
other land. 

On the 15th of September, 1821, Oliver transferred to Baum the 
certificates of Nos. 3 and 4, which he had bid for at the public sale, 
as heretofore described; and on the 17th of Septermber, John H. 
Piatt, Robert Piatt, G. A. Worth, and William M. Worthington, 
united in transferring to Baum the certificates for the Nos. 1, 2, 86, 
and 87, which they had bid for at the sale; and by the same instru- 
ment the last-mentioned partics elso transferred to Baum the certifi- 
cates for the five quarter-sections, which it has already been stated 
the Piatt Company purchased on their own private account, at the 
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public sale. Both transfers were absolute, to Martin Baum, his heirs 
and assigns, for ever. 

On the 2 7th of September, 1821, Baum, to whom the certificates 
had thus been assigned, filed, by Micaj: ih 'T’. Williams, his attorney 
in fact, a relinquishment of tracis Nos. 1 and 2, and requested that 
the proceeds of former instalments might be applied to the comple- 
tion of the payments still due upon 3, “A, 86, 87, and the five quar- 
ter-sections. ‘The consequence of this transaction w as, that as Nos. 
1 and 2 had been bought at a much higher price than the other tracts, 
the credit acquired on 1 the books of the government by their relin- 
quishment was more than enough to complete the payments for all 
the other lands mentioned above, and a surplus existed, in the form 
of land-serip, which might either have been sold or applied to a pay- 
ment for other lands. Iour hundred and seventy-four dollars and 
fifty-nine cents of this scrip belonged to the Piatt Company, and was 
applied by the Baum Company in payment for lands which that com- 
pany had purchased. ‘The following is the account 


Lands surrendered. Lands not surrendered. 








Tract No. 1. Swan Creek, 3, $607 35} 
Amount paid on it, $1,015 05} “ “4, 271 734 
Tract No. 2. “ “ 86, 373 314 
Amount paid on it, 3,802 50 * “ i, 149 96% 


5 quarter-sections, 1248 00 


On the 27th of September, 1821, Oliver made a memorandum, 
or addressed a letter to some person, stating several particulars 
which he had attended to at Maumee, directing the land to be run 
out, counsel to be employed, &c., &e. 

On the 20th of January, 1822, Baum presented a petition to Con- 
eress, representing that he had laid out a town upon tracts Nos. 1 
and 2, and sold a number of lots to persons to whom he was bound 
to give a title; that in consequence of the late law of Congress, re- 
duci ing the price of the public lands, he had been obliged to surren- 
der them ; and praying that Congress would authorize an immediate 

sale of those two tracts of land, so as to give him an opportunity to 
re-purchase them at a fair price, and thus ‘be enabled to fulfil his en- 
gage ments to those who had og sd of him. 
On the 10th of September, 1822, Baum gave to Oliver the follow- 
ing certificate. 
“Cincinnati, Sept. 10, 1822. 

‘fi is hereby certified, that there is due William Oliver, from the 
Port Lawrence Comp: my, two hundred and thirteen dollars and 
seven cents, which said Oliver refunded, by request of the company, 
to purchasers of lots in Port Lawrence, the title of which has peen 
relinquished to the United States by the company; it being the 

2F2 





a ae 





| 
| 
; 


SSS 


342 SUPREME COURT... 


Oliver et al. v. Piatt. 














amount due on the shares originally owned by John H. Piatt, Ro- 
bert Piatt, G. A. Worth, and William M. Worthington. 
“Martin Baum, 
‘Agent for the Port Lawrence Land Company.” 

On the 25th of December, 1822, Baum addressed a letter to the 
Hon. E. A. Brown, Washington City, enclosing his petition, to be 
again presented, and saying, amongst other things, “though it is 
signed by myself only, still others have an interest in it, to wit, Ja- 
cob Burnet, William Steele, M. T. Williams, S. R. Miller, John 
Rowan, of Kentucky; but, for the sake of convenience, all the lands 
of the company were transferred to me. ‘The petition gives a true 
statement of facts; the grounds why those tracts were surrendered to 
the United States; the injurious operation of the law of Congress 
(called the relief law) in the case; and the just claim which (I think) 
I and my associates have on the government for redress,” &e., &e. 

In January, 1823, Baum came into arrangements with some of 
those who had purchased town-lots, and to whom he was unable to 
give a title, agreeing for himself and his associates to re-purchase 
the lots and refund the money which he had received on them. 

On the 3d of February, 1823, Oliver addressed the following let- 
ter to Robert Piatt, which was received by him: 


“Cincinnati, February 3d, 1823. 

“Dear Sir:—I have been anxious to see you in relation to the 
Port Lawrence business, and was on the eve of setting off’ yest erday 
for your house, but have concluded to write, requesting the fay our 
of your atte ntion to the matter. In conse quence of the company’s 
securing the Port Lawrence property, they are liable to the pur- 
chasers for the money received for lots ; and as some of my friends 
in Detroit were disposed to bear pretty hard on me for advising 
them to purchase, [ authorized Colonel Hunt to redeem the certifi- 
cates of sale from those who had purchased by my advice. ‘The 
payments made in this way were upwards of $400. M. Baum’s 
company have refunded their proportion, but my claim ($213 07, 
which is from the 10th of last September, 1822) against you is 
unsatisfied ; and as we are at a loss to know the particular interest 
of the members of your company, I must ask the favour of your 
stating the present proprietors, and their respective interests in the 
concern. Ple “ase Say When it will be convenient for you to arrange 
your proportion, as also to re quest Mr. Grandon to pay on his share 
or shares. Respectfully, your obedient servant, 


« Wit. OLiver. 
“R, Prat, Esq.” 


On the 6th of February, 1893, Baum addressed another letter to 
Mr. Brown upon the subject of his petition, representing that the 
case Was a ruinous one to him and his associates, &e., Ke. 

On the 3d of June, 1823, Oliver exhibited an account against 
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‘*Martin Baum and his associates,” running from 1818 to June, 
1823, and bringing them in debt to Oliver in the sum of 
$1835 47. 

On the 27th of August, 1523, Baum mortgaged to Oliver tracts 
Nos. 3, 4, 86, and 87, to secure the payment of the above sum of 
$1835 47 with interest from the Ist of September, 1823. ‘The pay- 
ment was to be made on or before the Ist of joun wy, 1824. 

On the 31st of January, 1824, Baum addresse da letter to the 
proprietors of the Maumee and Sandusky Land Company, accom- 
panied by an account between himself and the proprictors of Port 
Lawrence. ‘the letter was as follows: 


“Cincinnati, 31st January, 1824. 
‘“'To the Proprietors of the Maumee and Sandusky Land Co. 

“Dear Sin:—Enclosed, I hand you a statement of the Port Law- 
rence land speculation, by which you can see how that business 
stands, to wit, a balance “due me ‘by the company of upwards of 
$1755, and is daily increasing with interest. Suits have been 
commenced against me for the restoration of the money which was 
paid the company for lots, and the amount of improvements made 
thereon, as well as for damages. I was obliged to borrow money 
to compromise and quiet those cla ums, for fear of ine urring heavy 
damages, great expenses, and much trouble , and probably a total 
loss of the company’s property by sales, or judgments and execu- 
tions. The lands have consequently been ol ar for the money 
borrowed, and unless it is shorly refunded, the lands may yet be 
sold under the mortgage ; it is therefore necessary that the proprie- 
tors pay to me thelr respective quotas, to save their lands from sale. 
I am extremely anxious to close ihis business, and therefore propose 
that I will exonerate you from paying any more money, if you will 
sell and convey me your interest in ali those lands. But, lest you 
should think that I wish to make a speculation out of you, if you 
will exonerate me from paying any more, I will sell you my interest 
in these lands, and will thank you to accept the latter proposition. 
It is needless to go into an explanation, as the account will do it of 
itself; and my proposition will satisfy you as to the prospects of 

gain. Please inform me soon what course you intend to pursue, 

‘Yours, respectfully, Martin Baum.” 


One of these letiers appears to have been directed to Mr. Robert 
Piatt, and another to W. M. Worthington, Esq. 

On the 23d of April, 1824, Baum authorized and empowered 
Major William Oliver to lease, let, and rent all the lands, in and 
out- “lots, houses, and other property which he owned, or of which he 
had the control, situate and being within the United States reserva- 
tion on the Maumee river for the then present season; and also to 
collect all rents which might be then due on all or any of the said 
property. 
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On the 28th of August, 1824, Baum addressed a letter to G. A. 
Worth, Esq., a part of which is as follows: 


“Cincinnati, 28th August, 1824. 

‘Dear Sir :—Your favour of the 10th April last came duly to 
hand—contents noticed. ‘The land speculation has truly been an 
unfortunate business, and no one can be more tired of it than I am; 
for it’s me who has to stand the brunt of the company—suits, judg- 
ments, executions, with all its attendant vexations. First, our 
agents were crazy in making purchases at such high rates—then 
the madness of Congress in reducing the price of the public lands 
—change of times—searcity of money—the impossibility of manag- 
ing that species of property where so many are concerned ; the 
change of sentiments of persons in holding real estate; in fact all 
and every thing has operated against such speculations; and were 
I relieved of that concern, an immense burden would be taken off 
my shoulders, &c., &c.” 

On the 21st of September, 1825, Baum gave to Oliver the follow- 
ing power: 








“Cincinnati, 21st Sept., 1825. 
*¢T have and hereby authorize and empower Major William Oli- 
ver to lease, let, and rent all the lands, in and out-lots, houses, and 
other property which I own, or of which I have the control, situate, 
lying, and being within the United States reservation, on the Mau- 
mee river, for the ensuing season; and also to collect all rents or 
other moneys due me in and about the town of Maumee and Port 

Lawrence. Martin Baum.” 


On the 5th of October, 1825, Oliver commenced proceedings in 
attachment in Michigan, by making the following affidavit: 


“Martin Baum, agent for John H. Piatt, (since deceased,) Robert 
Piatt, G. A. Worth, and William M. Worthington, to William Oli- 
ver, debtor, for the sum of two hundred and thirteen 57, dollars, 
being the amount refunded to purchasers of the lots in Port Law- 
rence, by request of said Baum, with interest from the 10th day of 
September, 1822. 

*¢ Michigan, Monroe county, ss: 

**T, William Oliver, of lawful age, do solemnly swear that the 
sum mentioned in the above account is justly due from the persons 
therein named; that they do not reside within the territory of Michi- 
gan, and that he has reason to fear, unless an attachment issues 
upon the property of the persons above named, his debt cannot be 
recovered. Witt. OLiver. 


‘¢ Sworn this 5th day of October, 1825, before me, 
‘“*Perer P. Ferry, Justice of the Peace.” 


On the 7th of October, 1825, an order was filed in the office of 
the clerk of Monroe county court, for an attachment against the 
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rights and credits, moneys and effects, goods and chattels, lands 
and tenements of the parties above named. The writ was issued 
on the same day. 

On the 15th of October, _—, an attachment was laid upon the 

South-west quarter of section 2, township 3. 

North-west quarter of section 3, township 3. 

South-west quarter of section 3. 

South-west quarter of section 4. 

The three first of these were included in the original purchase by 
Piatt and subsequent transfer to Baum. ‘The fourth belonged to 
some other transaction and is not involved in this case. ‘The whole 
four were appraised, collectively, at $1200. 

The suit went on, no one appearing for the defendants, until Oc- 
tober, 1826, when it appearing that notice to defendants in attach- 
ment had been published nine months, judgment was entered against 
them, a fiert fucias issued, and, on the 5th of April, 1828, the pro- 
perty was sold to Charles Noble for $241 60 cents, who on the 
same day conveyed it to Oliver. 

Having traced out the proceedings under the attachment to their 
consummation, it is necessary to go back to the year 1825. 

On the 13th of October, 1825, Oliver filed a bill in the Supreme 
Court of the territory of Michigan, sitting as a court of chancery, to 
foreclose the mortgage which h: id been given by Baum on the 27th 
of August, 1823. Baum being a non-resident, a notice to him to 
appear was published for nine weeks successively in a newspaper 
published at Monroe. 

On the 7th of December, 1827, the bill was taken pro confesso, 
and on the Sth of September, 1828, the court decreed that the pro- 
perty should be sold, which was accordingly done. Oliver became 
the purchaser, and received a deed from the register, who had been 
directed to make the sale. 

To return again to the chronological order of events. 

Congress having made a donation of land to the University of 
Michigan, the trustees of that institution resolved, on the 25th of 
June, 1827, to accept of No. 1 in lieu of a section, in the expecta- 
tion that in the event that lot No. 2 should revert to the United 
States, then the same should be considered a part of the section to 
which they were entitled under the act, and requested the chairman 
to advertise the ‘Treasury Department thereof. 

On the 20th of July, 1827, Baum addressed a long letter to the 
commissioner of the General ’ Land- office, giving a history of the 
Port Lawrence Company, and expressing a desire to re- -possess Nos. 1 
and 2. He then says, ‘It has been hinte d that the trustees of the 
Seminary Lands of the Michigan Territory have had sufficient in- 
fluence to delay the sale, with a view to get the privilege of locating 
these two tracts for that purpose. If this is the fact, I protest against 
such an arrangement. ‘They have no claim to them whatev er, but 
Vor. Ill.—44 
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mine is a strong one, and la am determined to pursue it in every pos- 
sible way till I “obtain justice.” 

In August, 1827, Oliver went to Detroit to ascertain if the tracts 
1 and 2 could be obtained from the university, but nothing was 
then done. 

On the 18th of October, 1827, Charles Noble wrote to Benjamin 
H. Piatt, one of the heirs of John H. Piatt, who had died, and en- 
closed him a copy of the proceedings in the attachment at the suit 
of Oliver. 

On the 18th of February, 1828, Piatt acknowledged the receipt 
of this letter, and desired further information. 

On the Ist of April, 1528, Noble replied, and enclosed a copy of 
the advertisement of the auditor for the sale of the three quarter-sec- 
tions of land as before mentioned. ‘The sale was to take place on 
the 5th of April, 1828. 

On the 12th of August, 1828, Oliver opened a negotiation with 
the University of Michigan, proposing to give other “lands in ex- 
change for Nos. 1 and 2, which was prosecuted without success for 
some time. 

On the Ist of September, 1828, Charles W. Whipple, the assistant- 
register of Michigan, executed to Oliver a deed for Nos. 3, 4, 86, 
(excepting sixty acres, which Baum had sold to Prentiss and ‘Trom- 
ley in 1823,) and 87. ‘The deed recited the proceedings for a fore- 
closure of the mortgage, and conveyed the property to Oliver, his 
heirs and assigns for ever. 

On the 13th of January, 1830, Congress passed an act, entitled 
“An act to authorize the exchange of certain lots of land between 
the University of Michigan and Martin Baum and others. 

On the 16th of August, 1830, Oliver (called in the proceedings 
of the board the agent of Martin Baum and others) appeared before 
the trustees of the university on the subject of the exchange of lands, 
which subject was discussed from time to time. 

In December, 1830, Oliver (having previously received an as- 
signment of the final certificates from Baum) obtained patents for 
the following :— 

Lot No. 3. 

Lot No. 4. 

North-west quarter of section 3. 

South-west quarter of section 3. 

South-east quarter of section 3. 

South-west quarter of section 2. 

Being the whole of the five quarter-sections originally purchased by 
the Piatt Company, except the north-west quarter of section 2. 

On the 7th of February, 1831, an exchange took place between 
Oliver and the university; the negotiation therefor having resulted 
in an agreement. Oliver ceded to the trustees— 

Lot No. 3, except ten acres reserved. 
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Lot No. 4. 

The norih-west quarter of section 3. 

‘The south-west quarter of section 3; and 

The south-west quarter of section 2. 

The university deeded to Oliver lots Nos. 1 and 2, and authorized 
the President of the United States to issue a patent or patents to the 
said William Oliver. 

On the 4th of March, 1831, a patent was issued to Oliver for 
these lots Nos. 1 and 2. 

On the 16th of May, 1831, Oliver sold to Baum and Micajah T. 
Williams each one undivided third part of lots Nos. 1, 2, 86, and 
87, excepting sixty acres of No. &6, which had been sold by Baum 
to Prentiss and 'Tromley. Each of the two parties was to pay $1555. 
The necessary provision was inade for laying out a town on the pro- 
perty where Port Lawrence was formerly laid out, making partition, &e. 
The Sth article was as follows: ‘The parties agree to admit a 
fourth person as a proprietor—a man of enterprise and character— 
on equal terms with themselves, on his establishing himself perma- 
nently at Port Lawrence, and devoting hinself to the improvement 
of the place.” 

On the 19th of September, 1832, under the article just mentioned, 
Stephen B. Comstock was admitied to have an undivided fourth 
part. 

On the 22d of October, 1833, Oliver re-purchased from Baum’s 
heirs (for he had died before this time) the whole of Baui’s interest 
under the contract of the 16th May, 1831. 

On the Sth of May, 1834, Oliver and Williams sold to Edward 
Bisse! one-fourth part of lots Nos. 1 and 2, for $7000. 

On the 23d of May, 1834, Oliver sold to Williams an undivided 
moiety of 86 and 87. 

On the 17th of October, 1834, Oliver sold to Pratt and Taylor 
one undivided sixteenth part of Nos. 1 and 2, for 34000. ‘They 
were also to erect a warehouse, two dwelling-houses, and arrange 
for a line of steam-boats to stop at Toledo, as the town was now 
called. And on the same day, he sold to Smith and Macy another 
undivided sixteenth, on the same terms. 

On the 30th of June, 1835, Oliver sold a portion of the property 
to Lynde and Raymond, for $13,000; in September, 1835, another 
portion to Lot Clark, for $1000, and in January, 1836, another por- 
tion to Philander Raymond, for $22,000. 

On the 21st of April, 1836, Robert Piatt, the appellee in the pre- 
sent case, filed his bill of complaint in the Circuit Court of the 
United States for the district of Ohio, against Oliver and others. 
But before narrating the proceedings under this bill, it is proper to 
close the history of the transactions of the parties by stating that on 
the 5th of May, 1837, Oliver received a deed from the trustees of 
the University of Michigan for the property which he had given to 
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them in exchange as previously slated. The property thus con- 
veyed to Oliver consisted of tracts Nos. 3 and 4, the’ south-west 
quarter of section No. 2, the north-west quarter of section No. 3, 
and the south-west quarter of section No. 3. The consideration 
was $5000, and the sale was stated in the deed to be made “ pur- 
suant to a contract entered into between the said trustees and the 
said William Oliver, on the twenty-fourth and tweniy-filih days of 
October, 1834.” 

To return to the bill, which was filed in 1836. It made Oliver 
and Williams and a number of other persons, who were the represen- 
tatives of the original parties, respondents, most of whom appeared. 
After the pleas, which were filed by the defendants, were overruled, 
an amended bill was filed. 

These bills recite the formation of the Piatt and Baum Companies ; 
their union in the Port Lawrence Company under the circumstances 
already related; the acceptance of the trust by Baum ; the assign- 
ment to him of the certificates of purchase ; the appointment “of 
Oliver as agent; his acceptance thereof; the instructions, bond, and 
power of attorney ; ; the laying out of the town; the sales of lots, for 
which the respondents are called upon to account ; the relinquish- 
ment of Nos. 1 and 2; the applic ation of the credits arising there- 
from to the Rosca of the payments due upon the other tracts ; 
the understanding of the parties that Nos. 1 and 2 should be re- 
purchased for the benefit of all concerned, whenever it should be 
possible to do so; the application to Congress; the death of John 
H. Piatt, in 1822; the formation, some short time thereafter, of a 
fraudulent combination and coniederacy between Baum, as trustee, 
and Oliver and Williams, as agents, for the purpose of cheating the 
members of the Piatt Company out of their entire interest and claims; 
that in pursuance of this fraudulent combination Baum issued to 
Oliver the certificate of debt; that the complainant resided at a short 
distance from Cincinnati; that about that time, and prior, and long 
subsequenily thereto, he was during some part of nearly every week 
in Cincinnati in company with said Baum and Oliy er, or one of them ; 
that they knew the complainant to be a man of prope rty, well able 
and willing to pay his just debts; that neither Baum nor Oliver 
ever gave him the slightest information that any such certificate had 
been given; that he had received a letter from Oliver, dated on the 
3d of February, 1823; that the mortgage given by Baum to Oliver 
was without authority, and fraudulent and void ; that the assignment 
of the certificates for the quarier-sections were also fraudulent and 
void; the circumstances under which the exchange of lands took 
place with the University of Micligan; the circumstances also un- 
der which Williams became interested ; that the proceedings in 
Michigan were coram non judice and void ; that if they vested a title 
in Oliver, it was to constitute him a trustee for the complainant with 
others, and that Oliver and Williams were acting with a sole view 
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to benefit themselves at the expense of the complainant and the 
other co-proprietors. 

The bill then enumerates the original parties who were dead, 
states their representatives and the assignees of the living, and prays 
that they may all be made defendants. 

It then prays for an injunction, a receiver, &c., &c. 

Most of the parties answered, but a notice of Oliver’s and Wil- 
liams’s will be sufficient. 

Oliver’s answer adinitted the formation of the Baum Company, 
of the Port Lawrence Company, but denied that after the sales any 
agreement was made to unite the interests in the several tracts; the 
appointment of Baum as the trustee of the Port Lawrence Company, 
but denied that the object of the trust was fully stated in the bill; 
alleged that Baum was authorized to sell and dispose of any of the 
property on speculation, or for payment of claims against the com- 
pany, &e.; that Baum had also a right to dispose of the quarter- 
sections to pay the debts of the Piatt Company; admitted the in- 
structions, except some of the signatures; the laying out of the 
town; the power of attorney from Baum; the letter from Baum 
fixing the appointment for one year, and the compensation therefor ; 
the sale of lots in the town; alleged that he surrendered up the 
agency to Baum at the time of his appointment as cashier of the 
Miami Exporting Company , and that he then closed up his accounts ; 
that his subsequent acts as temporary agent were only to accommo- 
date Baum; that he and Baum had erected a warehouse on one of 
the lots which he had purchased at the sale, which circumstance 
drew him often to the town; that he had transferred one-half of his 
interest in the Baum Comp: ny to Steele and Lytle, in 1518, and the 
remaining half to Embree and Williams in 1819; admitted the re- 
linquishment; denied the intention to re-purc hase ; that Baum 
authorized to negotiate with the university, but that he did so in his 
own right and upon his own account; alleged that the certificate 
of debt and mortgage were given upon bona fide considerations ; 
that the members of the Piatt Company, and especially the com- 
plainant, were repeatedly urged to satisfy the claims and release the 
lands; that he, the respondent, bid the full value for the lands, and 
more than they would lave been sold for to others for cash; that 
the assignment of the ceriificates was in good faith; explained the 
reasons Which led to an exchange of Jand with the university ; that 
he purchased back from the university the lands which he had con- 
veyed to it, long after all agency for the companies or for Baum was 

ended and mettied up; denied all fraud and combination; admitted 
that he had united Baum and Williams in the subsequent attempt to 
build up a town, and relied upon the lapse of time, the defaults, 
laches, and acquiescence of the complainant and the statutes of 
limitation, in bar of the claim set up in the bill. The respondent, 
moreover, admitted or explained a number of papers respecting 
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which he had been interrogated, and then prayed that his answer 
might be considered as a cross-bill. 

‘The answer of Williams admitted the formation of the Baum 
Company, the subsequent formation of the Port Lawrence Company 
averred that in the spring of 1819, Embree, the partner of the re- 
spondent, whilst the respondent was absent in Illinois, purchased 
from Oliver an interest of one-thirieenth in the Baum a : 
admitted the relinquishment to the United States of Nos. 1 and 2, 
which was made by the respondent himself; that the proceeds of 
the large number of tracts standing in the name of Baum, and thus 
relinquished, were ascertained in gross, and a credit entered to that 
amount on the lands retained; that the proceeds of tracts Nos. 1 
and 2, were $4817 554, and the amount due to the United States, 
on tracts 3, 4, 86, 87, was $1372 36, and upon the five quarter- 
sections $1245; averred that he did not know what became of the 
balance of $474 60, except that John H. Piatt and Baum arranged 
it to their mutual satishae tion ; denied that there was any < agreement, 
understanding, or intention, amongst the members of the Port Law- 
rence Company, to re-purchase tracts 1 and 2; averred that after 
the relinquishment the members of the Port Lawrence Company 
abandoned Baum, and left him to settle the liabilities of the com- 
pany as he could; denied all knowledge or belief that the com- 
plainant or Baum attended the public sales in 1827 with the inten- 
tion of re-purchasing said tracts for the benefit of the company, but 
on the contrary intended to purchase them on account of other 
persons; denied all knowledge or belief that Oliver was authorized 
by Baum to open a negotiation with the trustees of the Michigan 
University ; averred that in May, 1531, Oliver offered to sell to ‘the 
respondent one-fourth of tracts I and 2, 86 and 87, except sixty acres 
of 86, for a specified sum, and at the same time offered another 
fourth each to Martin Baum and Jacob Burnet, which offer the 
respondent accepted, taking one-third instead of one-fourth, as Bur- 
net declined becoming interested ; and in 1832, the respondent pure 
chased an additional sixih from Oliver, which purchases together 
gave him an interest of one-half, for which he received a deed in 
fee-simple from Oliver and wife 5 averred that at the time of paying 
the purchase money and reeciving the deeds, he had no notice or 
knowledge of any rignt, title, claim, demand, or interest, of the 
complainant, or the Port Lawrence Company, or any of the mem- 
bers thereof, nor had he any notice, knowledge, information, suspi- 
cion, or belief, of any fraud, or breach of trust, or other transactions, 
matters or things, aflecting the titles of said lands, but maintained 
that he purchased the same bona fide, in good faith, and for a full 
and fair consideration actually paid. 

To all these answers a general replication was filed. 

In December, 1840, the bill was taken as conferred by all the de- 
fendants who had failed to plead, demur, or answer, and the cause 
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came on for hearing upon the bills, answers, replications, testimony 
and exhibits, when the court passed the followi ing decree : 

*¢’The court do here find that the law and equity of the case are 
with the complainant ; but because the court here are not fully ad- 
vised as to the exact nature and extent of the relief to which the 
complainant is entitled, so as to enable them to render up a final 
decree in the premises, it is therefore adjudged, ordered, and de- 
creed, that this cause be, and the same is hereby, referred to Aaron 
I’, Perry, as special master commissioner, who 1s hereby instructed 
to make out, and report to us at our next term, an amount of the 
sales made in whole or in part of tracts one, two, three, four, eighty- 
six, eighty-seven, and the five quarter-sections, designating the date 
and amount of sales in each tract, title made, moneys received and 
due, and also an account of all moneys expended, either in the pur- 
chase or improvement of each tract, by the defendants Williams and 
Oliver, or either of them, including compensation for the agency 
exercised in the general management of the property, and such other 
matters of fact and ealculations as either party may deem necessary, 
in order to a just and equitable decree in the premises ; and for that 
purpose he is hereby invested with power to demand the production 
of any books, papers, and accounts in possession of either of the 
parties, to examine them, if necessary under oath, touching any par- 
ticular matter or thing connected with the matters in contest, to ex- 
amine and take the deposition of witnesses, to withdraw any “exhibit 
or paper now on file with the clerk, giving a receipt therefor, and 
perform every act necessary to a proper adjustment of the accounts 
and transactions of the parties. He is hereby required to deliver 
to each party demanding the same, a copy of his report, twenty 
days previous to the next term of this court, until which time this 
cause is continued.” 

In addition to the points upon which the master was directed in 
the decree to report, the solicitor for the complainant stated twenty- 
five others, and the respondent fourteen, as matters of fact and cal- 
culation which they respectively deemed necessary. 

On the 3d of July, 1541, the master presented a very voluminous 
report, occupying nearly five hundred pages of the printed record. 

To this report the complainant filed twenty-one exceptions, and the 
defendants ten. They related chiefly to matters of detail and ac- 
count, which it would be difficult to understand unless the whole 
report were here inserted. 

In July, 1842, other parties were made in place of those who had 
died; and John Rowan, a citizen of Kentucky, filed his answer 
voluntarily, claiming an interest of six-thirteenths in the Baum 
Company. 

At the same term the court referred the case to Edward D. Mans- 
field, master, to report the deduction of title as claimed by each of 
the parties. 
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On the 22d of July, 1842, the master, in conformity with the 
above reference, reported the deduction and then condition of the 
several titles. 

At the same term, additional parties were made, to represent the 
dead, and the case was again referred to Mansfield, with the follow- 
ing instructions, viz.: ‘lo state separate accounts of the compen- 
sation which, under all the circumstances, ought to be made to the 
said William Oliver and to the said Micajah 'T. Williams for their 
services; and also an account for expenses in the procurement, 
management, and improvement, in the value of the trust property, 
consisting of tracts 1, 2, 86, 87, and the ten acres in No. 3; and 
that the said master also restate separate accounts touching the 
moneys or other proceeds erising to said Oliver and Williams, 
from sales made prior to the filing of the bill, of any parts of said 
trust property ; and also of the account of said Oliver against the 
Port Lawrence or Piatt Company, for advances not heretofore reim- 
bursed. 

In estimating services, expenses, &c., the master is to have refer- 
ence to the advantage derived from said expenses and services, &c., 
as well to tracts Nos. 3 and 4, and the half-section No. 3, and south- 
west quarter-section No. 2, township 3, as to the tracts before named. 
And that in performing this order, the master, besides having refer- 
ence to the papers, depositions, &c., now on file, may take further 
testimony, or further examine the parties ifhe deems it necessary. 

On the 27th of July, 1842, the master filed a report, entering 
minutely into the several matters of account, to which four of the 
defendants took four exceptions. 

On the 29th of July, fresh parties were made in the place of some 
more who had died, and the master made two additional reports, to 
which Oliver and Williams took twelve exceptions. 

On the 30th of July, the court pronounced the following final 
decree : 

‘1st. That Philip Grandin and Hannah C. Grandin his wife, 
Mary P. Ewing, Egbert T. Smith and Sarah R. Smith his wife, 
Nathaniel G. Pendleton, William J. Van Horn and Margaret Van 
Horn his wife, John Spencer and Susan Spencer his wife, Samuel 
Perry, as administrator of Martin Baum, deceased, Jacob Burnet, 
the administrator of William C. Schenck, deceased, William J. Van 
Horn, as administrator of William Barr, deceased, having been duly 
served with process requiring them to appear and answer the com- 
plainant’s bills, and they not having appeared, plead, demurred to, 
or answered the same, as required by the rules of this court, the 
said bills, and the matters therein contained, are hereby, as against 
them respectively, declared to be taken as confessed. 

“Od. That the rights of the defendants, Isaac Dunn, the unknown 
heirs of William Steele, deceased, Alexander Findley and Ann Ellen 
Findley his wife, Woodhull S. Schenck, Andrew Mack, Israel T. 
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Canby, and Gorham A. Worth, who are not inhabitants of the state 
of Ohio, or found within the ‘district of Ohio and jurisdiction of 
this honourable court, if any they or either of them have, or hath, 
in and to the lands and premises in question, be, and the same are 
hereby, reserved to them respectively, in as full and ample a man- 
ner as if this decree had never been rendered. 

“3d. That Eleanor Baum, Egbert 'T. Schenck, Elizabeth Schenck, 
James F. Schenck, jun., Susan Louisa Pendleton, Martha Pendle- 
ton, George Hunt Pendleton, Elliott Hunt Pendleton, Ann Pierce 
Pendleton, Nathaniel Pendleton, Mary Barr, William WwW. Barr, and 
David Barr, the infants, defendants, are hereby respectively allowed 
six months ‘after attaining mé ,jority, to show cause, if any he, she, 
or they, hath or have against this decree. 

“4th. And the court further dee ree, that all bona fide sales, inte- 
rests, and undivided interests, in and to lots in the town of Toledo, 
in the ten acres of tract number three, and in the lots 86 and 87, 
mate by the said Oliver and Williams, before the filing of the origi- 
nal bill in this case, together with the sixty acres sold by Martin 
Baum to 'Tromley and Prentiss in tract 86, be, and the same are 
hereby, ratified and confirmed ; and as to any of said sales not yet 
perfected by conveyances, and as to which the outstanding claims 
upon the purchasers have been reported on, it is decreed that the 
same inure to the said Oliver and Williams, and they are empow- 
ered to receive the amounts due thereon to their own use, and to 
convey the land to the purchasers. And all donations, appropria- 
tions, and dedications of any parts of said several tracts of land for 
any public use, heretofore made, be, and the same are hereby, con- 
firmed to the original purpose of the donation, appropriation, or 
dedication. And inasmuch as Benjamin S. Brown, to whom, by 

he resolution of the proprietors, on the 17th September, 1837, the 

lots Nos. 109, 110, 111, were to be conveyed for the purpose of the 
Qj ppropriation of those lots, has departed this life, it is ordered, with 
the assent of the parties to this suit, in interest, that Richard Mott 
be, and he is hereby, appointed trustee, instead of said Brown, to 
carry out said appropriation. And the partition heretofore made 
between the said Oliver and Williams, and their assignees of inte- 
rests, be, and the same is hereby, ratified and confirmed to the 
respective parties thereto, according to the original intent of the 
same; and it is further decreed, that the lease made by the said 
Williams to Garret D. Palmer, on the 24th November, 1840, be, 
and the same is hereby, confirmed: and the rents accruing and to 
accrue on said lease, since the Ist day of July, 1842, inure to the 
benefit of the parties in interest, as settled by this decree. 

“5th. That the said Oliver and Williams hold the legal title to 
the following tracts of land mentioned in the pleadings, “not other- 
wise disposed of in this decree, that is to say: tracts 1 and 2, 86, 
87, and ten acres of tract 3, in trust, for themselves and the other 
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members of the Port Lawrence Company, so called, and thase now 
holding and representing their interests, as tenants in common, in 
the proportions aflixed to their names, that is to say, dividing the 
whole into 2832 parts, then the said trust is— 





For Alexander H. Ewing - - - 989 6-10 parts. 
John Rowan - - - - - 496 6-10 
Robert Piatt - - - - - 219 5-10 


John G. Worthington - - - 219 5-10 
William Oliver - - - - 165 5-10 


Micajah T. Williams - - - 82 8-10 
the heirs of William M. Worthington 219 5-10 
the heirs of John H. Piatt - - - 439 parts. For the 


said heirs of J. H. Piatt, being Benjamin M. Piatt, Abraham S. Piatt, 
Hannah C. Grandin wife of Philip Grandin, each one-fourth part of 
the said 439 parts, and for the heirs of Frances Dunn the other fourth, 
viz.: John P. Dunn, Jacob P. Dunn, George Dunn, Strange S. Dunn, 
Hannah M. Tousey wife of George 'Tousey, Sarah Jane Layton wife 
of William Layton, each one-seventh of said fourth; and Francis 
E. Smith, and Adam C, Smith, each one-fourteenth of said fourth. 
“6th. And the court do further order, adjudge, and decree, that 
the said Oliver and Williams do, within five months from the date 
of this decree, by deeds, with special covenants, to be prepared by 
each of said parties for their respective interests, convey to each of 
said parties, in fee-simple, the undivided proportion of said trust- 
estate affixed to his or her name as aforesaid, together with the un- 
divided interests in the same proportions in the wharves, ferries, &c., 
heretofore reserved for the use of the said Oliver and Williams in 
their former conveyances; and also the same proportions of all 
public edifices, materials, and advantages heretofore reserved to the 
said Oliver and Williams, saving to said Oliver and Williams the 
hotel materials; and also, in the same proportions, the interests 
remaining in the said Oliver and Williams in and to the following 
common and other property, that is to say: lots numbered 109, 
110, 111, 119, 120, 121, 162, and 163, in the town of ‘Toledo, and 
any others in which there is any such interest in said Oliver and 
Williams, they, the said Oliver and Williams, retaining in them- 
selves only the proportions pertaining to them and ascertained as 
aforesaid. And it is further decreed, that the said Oliver and Wil- 
liams permit the said parties, respectively, to enter into the posses- 
sion and enjoyment of their said portion of said estate as tenants in 
common. And it is further ordered and decreed, that the said Oli- 
ver and Williams do, within the said sixty days, transfer to the said 
parties respectively, without recourse, in the same proportions, the 
demand on the books of said Oliver and Williams against Andrew 
Palmer, as agent, now amounting, according to the report of the 
master, to the sum of $5568 79; and the like demand against Ed- 
ward Bissell, now amounting, according to said report, to the sum 
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of $2427 35; and also the like demand against Stephen B. Com- 
stock, now amounting, according to said report, to the sum of 
$976 62; the said three sums being reported as due from the said 
Palmer, Bissell, and Comstock, of moneys which came to their 
hands as agents connected with the sale of lots and improvements 
in said town of Toledo. 

‘7th. It is further ordered and decreed, in respect of the moneys 
heretofore received by the said Oliver and Williams, or either of 
them, from sales, rents, or otherwise, arising from either of said 
tracts of land, which is not allowed to the said Oliver and Williams 
for compensation for their services, or for expenses on account of 
said trust property, that there remains in their hands, as said trus- 
tees, the sum of $2237 35; which said sum is held by them in trust 
for themselves and the other parties, in the same proportions herein- 
before found and decreed as to the said trust lands ; and apportion- 
ing the same according to said rule, the parties will be entitled to 
the following sums: 

To said Alexander H. Ewing - - - - $781 76 
John Rowan - - - - - - 392 35 
Robert Piatt = - - - - - - 173 40 
John G. Worthington - - - - - 173 40 
William Oliver - - - - - 130 78 
Micajah T. Williams - - - - - 65 39 
Alice Worthington, executrix and trustee of 

Wm. M. W. - - - - - 173 40 
heirs of John H. Piatt - - - - - 346 80 

“And of the share of the said John H. Piatt, the following are 
the portions of his heirs, that is to say, 

‘To Benjamin M. Piatt - - - - $86 70 
Abraham S. Piatt - - - - - - 86 70 
Hannah C. Grandin - - - - - 86 70 
John P. Dunn - - : - - - 12 33 
Jacob P. Dunn - - - - - 12 33 
George Dunn - - - - - - 12 33 
Strange S. Dunn 12 33 
Hannah M. 'Tousey —- - - - - 12 33 





Sarah Jane Layton - - - - - 12 33 
Francis E. Smith - - - - - 6 16 
Adam C. Smith - - - 6 16 


“ And the court order and decree, that the said Oliver and Wil- 
liams pay, within five months from the date of this decree, the said 
several sums, except those opposite their own names, with interest ; 
and in default thereof, that execution issue therefor as at law. 

“8th. ‘That the said William Oliver, having held the legal title to 
the south-east quarter of section 3, township 3, in the said reserve, 
as trustee, in trust for the complainant and the other members of the 
Piatt Company, on the 25th day of July, 1835, at the time he sold 
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and conveyed the same to William J. Daniels, for the sum of $1000, 
whereby the said complainant and the other members of said com- 
pany, their heirs or legal representatives, became, and are now en- 
titled to their proportionate shares of the avails of said sale, with the 
interest which has accrued thereon, amounting, in the aggregate, to 
$1420 ; that is to say, each are entitled to the proportionate shares 
of said avails annexed to their names respectively, viz. : 
The complainant, one-eighth part, - - $177 50 
Alexander H. Ewing, three-eighth parts,- = - ~— 532 50 
John G. Worthington, one-eighth part, - 177 50 
Alice Worthington, as executrix and trustee of 
Wm. M. Worthington, dec’d, one-eighth part, 177 50 
The heirs of J. H. Piatt, deceased, two-eighth parts, 355 00 
That is to say, of the share of the said John 
H. Piatt, his heirs are entitled as follows, to wit: 


Benjamin M. Piatt the sum of - - - 88 75 
Abraham S. Piatt = - ° ~ ° ° 88 75 
Hannah C. Grandin - ° - - - 88 75 
John P. Dunn - - - - - - 12 68 
Jacob P. Dunn - - - - - - 1268 
George Dunn - - - - - - 12 68 
Strange S. Dunn - - - - - - 12 68 
Hannah M. Tousey - - - - - 12 68 
Sarah Jane Layton - - - - - 1268 
Francis E. Smith - - - - - 6 34 
Adam C. Smith - - - - - - 6 34 


“Tt is therefore further decreed, that the said defendant, Oliver, 
do, within five months from this date, pay to the complainant and 
the heirs and legal representatives of the original proprietors of the 
Piatt Company the above sums, annexed to their respective names, 
with interest from this date, or that executions issue therefor as on 
judgments at law. 

“9th. That Mary P. Ewing, in her own right, and the said Alex- 
ander H. Ewing, in right of his wife, the said Mary P. Ewing, being 
invested with the legal title to the north-west quarter of section 2, 
township 3, in said reserve, as trustee, in trust for the complainant 
and those now holding and representing their interest in the Piatt 
Company ; that is to say, in trust for the persons, and in the pro- 
portions annexed to their respective names, as follows: 


The complainant, one-eighth part, - - - 20 acres. 
Alexander H. Ewing, three-eighth parts, - - 60 
John G. Worthington, one-eighth part, - - 20 
Alice Worthington, executrix and trustee of Wm. 

M. Worthington, deceased, one-eighth part, - 20 


Heirs of John H. Piatt, deceased, two-eighth parts, 40 
That is to say, 
Benjamin M. Piatt - : - - - 10 
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Abraham S. Piatt - - - 10acres. 
Hannah C. Grandin, wife of Philip Grandin, - 10 

John P. Dunn - - - 
Jacob P. Dunn - - ° ° ° e 13 
George Dunn - - - ~ ° ° - 13 
Strange S. Dunn - - . 13 


Hannah M. Tousey, wife of George Tousey, - 2 


Sarah Jane Layton, wife of Wm. Layton, - - 13 
Francis E. Smith - - « ° ° @ s 
Adam C. Smith - - ° « ° . § 


“It is therefore further decreed, that the said Alexander H. Ewi ing 
and Mary P. Ewing his wife, do, within sixty days from the date 
of this decree, by deed, with, special covenants, (to be prepared by 

each of said parties for their respective interests,) convey to the said 
parties in fee-simple, except the said John G. Worthington, to whom 
a conveyance of his proportion has already been made, ‘the undivided 
proportion of said trust-estate affixed to his or her name as afore- 
said ; they, the said Alexander H. Ewing and Mary P. Ewing, re- 
taining in themselves the proportion pertaining to them as ascertained 
as aforesaid. And it is further decreed, that the said Alexander H. 
Ewing and Mary P. Ewing permit the said parties respectively to 
enter into the possession and enjoyment of their said portions of said 
estate as tenants in common. 

*¢ 10th. As to the account on file and reported upon by the mas- 
ter, for advances made by Martin Baum for the Port Lawrence Com- 
pany, the court find that the amount of the same, with interest to 
this time, is $2063 96, which is chargeable upon the said trust 
estate ; and the court further find that the said claim is now held by 
the defendant, Alexander H. Ewing, and should be apportioned to 
the several interests in said property, except the proportion of the 
said Oliver and Williams, which has been satisfied. ‘The propor- 
tions of said demand remajning to be satisfied are as follows, to wit: 


John Rowan to pay - - - - - $360 08 
John H. Piatt’s heirs to pay - - - 320 38 
Robert Piatt to pay - - - - - 160 19 
J. G. Worthington to pays - - - 160 19 
Wim. M. Worthington’s heirs to pay - - 160 19 
Alexander H. Ewing’s share - - - 721 29 
William Oliver’s share - - - - 120 36 
M. 'T. Williams’s share - - - - 60 18 


‘And thereupon the court further decree, that the said John 
Rowan, the heirs of John H. Piatt, according to their portions as- 
certained in this decree, Robert Piatt, John G. Worthington, the 
heirs of Wm. M. Worthington, shall each pay the proportion of said 
account affixed to their names, with accruing interest, within five 
months, or in default, that execution issue against each for his or her 
proportion. 
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“11th. As to o the chim set up by Robert C. Schenck’s answer to 
lot No. 1 in the original plat of Port Lawrence, which was sold to 
William C. Schenck, and for which Martin Baum, trustee, in his 
lifetime issued a certificate to Egbert 'T. Smith, who afierwards 
assigned the same to the said Robert C. Schenck, who now holds 
it in his own right, the bill is dismissed, without any prejudice 
to his, the said Schenck’s right, and he has leave to withdraw 
from the files of this court his answer and other papers relating 
thercto. 

‘12th. As to the costs in this suit, it is ordered, that the costs of 
this suit be paid by the defendants, according to their several inte- 
rests ascertained by this decree, within four months, into the hands 
of the clerk, one docket-fee only to be taxed, and that to the com- 
plainant ; and in default of payment, execution may issue as by law. 
And the court allow to Master Perry the sum of $618 for his ser- 
vices and expenses, to be taxed in the costs—of which there has 
been paid to hin $50 by the defendant, A. H. Ewing, and $50 by 
the said Robert Piatt; the balance of the allowance only to be paid 

said Perry, and the said Ewing and Piatt to be credited with their 
said advances. And the court allow to the Master, Mansfield, to be 
taxed, the sum of $75, for his services in this case.” 

From this decree an appeal brought the case up to this court. 





Stanberry and Ewing, for the appellants. 

Pirtle and Scott, for the appellees. 

The printed ry in the case occupied nearly one hundred pages. 
It is difficult to give a condensed statement of the arguments of the 
counsel, because many of them were founded upon matters of evi- 
dence, which it was impossible to embrace in the foregoing statement 
of the case. 


Stanberry divided his argument into the following heads, under 

eac - of which he referred to various portions of the record. 
The formation of Port Lawrence Company. 

Kher narrating its history, he said: 

The Port Lawrence Company was strictly an association of com- 
panies, rather than of individuals; cach of its constituent companies 
continued its separate existence, and held separate estate ; the union 
only extended to the property held in common; the eleven members 
of the new company entered into no new arrangement, changing the 
quantum of interest of the members of its constituent companies. All 
that was settled, in that respect, was, that each company should con- 
tribute one half to capital and expenses, and own one half of the 
stock, leaving each company to adjust the interests of its respective 
members in its moiety of the concern. 

In every sense, this was a partnership, not simply a tenantcy in 
common. ‘The capital was real estate, not acquired for division 
among the owners, but for speculation. It was to be laid qut ina 
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city, requiring further advances from the partners in the way of ex- 
penditures, and to be sold, in parcels, for the common profit. 

The Baum Company, in their articles, call themselves a part- 
nership. 

See letter of instructions of Piatt Company, in which they say- 
their object is to buy for sale and profit, for their common benefit. 

The modern authorities are full to the point, that, in the estimation 
of a court of equity, real estate, held as partnership assets, is consi- 
dered as personal estate. 

Mr. Justice Story, in his Commentaries on Equity, vol. 1, page 
624, in treating of partnership property, says: “‘ A court of equity 
considers the real estate, to all intents and purposes, as personal 
estate, and subjects it to all the equitable rights and liens of the 
partners which would apply to it if it were personal estate. And 
this doctrine not only prevails as between the partners themselves 
and their creditors, but (as it should seem) between the representa- 
tives of the partners also. So that real estate, held in fee for the 
partnership, and as a part of its funds, will, upon the death of one 
partner, belong, in equity, not to the heirs at law, but to the per- 
sonal representatives,”’ &ce. 

Mr. Stanberry then quoted Collyer on Partnership, 76, and 7 Con. 
Eng. Ch. R. 215; 5 Con. Eng. Rep. 383; 8 Ohio Rep. 364. 

2. Operations and state of the Port Lawrence Company, from its 
organization until September, 1821. 

The history of the company was traced from year to year. 

3. General allegation of fraud, and the transactions subsequent to 
relinquishment. 

We have, first, the general allegation of fraudulent combination 
between Baum, Oliver, and Williams, to cheat the Piatt Company 
out of their five quarter-sections, and their moiety of the Port Law- 
rence Company lands. ‘The rules of pleading in equity do not admit 
this general allegation of fraud, but require the facts which consti- 
tute it to be averred, that issue may be taken on them. In answer 
to such general allegation, a general denial is sufficient. White 
v. Hall, 12 Ves. 323. 

The time of this combination is laid in the early part of the year 
1822. ‘The allegation is first made in 1836, years after the death 
of Baum. It therefore affects the dead as well as the living. _ It is, 
besides, an allegation of breach of trust, as well as fraud. ‘The sort 
of proof which is required to make out such a case, is well stated by 
Mr. Justice Story, in Prevost v. Gratz, 6 Wheat. 498: 

“‘Fraud or breach of trust ought not lightly to be imputed to the 
living, for the legal presumption is the other way; and as to the 
dead, who are not here to answer for themselves, it would be the 
height of injustice and cruelty to disturb their ashes, and violate the 
sanctity of the grave, unless the evidence of fraud be clear beyond 
a reasonable doubt.” 
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eons lived many years after this transaction, and during his life 
it was not questioned. He is not here to answer for himself, and 
those who represent him, and have had the custody of his papers, 
make common cause with the complainant. (See A. Il. Ewing’s 
answer, p. 81, and his deposition, p. 361.) 

It is very proper in such a case, where fraud and breach of trust 
are imputed to the dead, and attempted to be raised upon presump- 
tions from conduct, to look to the character of the deceased. 

The whole case shows that Baum was esteemed by all parties a 
man of the strictest honour, and had the fullest confidence of his as- 
sociates. 

4. Oliver’s agency. 

The bill alleges that, on the 14th August, 1817, Baum, with the 

advice and consent of "the company, appointe .d Oliver agent to lay 
out the town, (with Schenck’s assisiance,) and to attend to the con- 
cerns of the company; which agency Oliver accepted, and has con- 
tinued such agent ever since. 

Oliver answers that he was appointed agent August 14, 1817; that 
his appointment was for one year; that “about the cath of May, 
1818, he was elected cashier of the Miami E Nporting Company, a 
bank at Cincinnati; that he entered upon his duties of cashier about 
the Ist of July, 1818, and considering these duties incompatible with 
his Port Lawrence agency, before entering on his duties as cashier, 
he resigned his agency to Baum, seitled his accounts, and deliv cred 
to Baum all moneys and papers relating thereto. 

On the 14th August, 1818, Oliver sold half his interest in Port 
Lawrence Company to Steele and Lytle, they assuming all liabilities; 
and in March, 1819, he sold, in like manner, the other half to Em- 
bree and Williams. 

The allegation of the continuing agency of Oliver is met by the 
direct denial of the answers, which allege that, as originally consti- 
tuted, it was to continue but one year, and actually terminated in 
less than a year, on the 4ih July, 1818. 

Next, and what is much more satisfactory, we have the express 
limitation of the agency to the period of one year, and the salary of 
$1200, in the letter of Baum to Oliver, of August 14, 1817; the 
testimony of Gano, that Oliver’s whole time from July, 1818, for 
the succeeding four years, was directed to his duties as cashier; the 
allowance of the salary down to July 4, 1818, and no longer; the 
total absence of evidence of any renewal of the appointment of agent, 
or the payment of any salary after that date, and the special power 
given by Baum to Oliver, on the Ist September, 1825, to collect 
money due to Baum on the Port Lawrenc e concern. 

It well appears, therefore, that Oliver’s relation to Port Lawrence 
Company, as agent, ceased on the 4th July, 1818, and that his rela- 
tion as partner ceased in the month of March, 1819, when he sold 
his remaining interest, without recourse, to Embree and Williams. 
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From that time his only relation to this company was as a purchaser 
of lots in Port Lawrence. 

But if his relation as agent continued, there was nothing in that to 
prevent his purchase of the lands of the company, in payment or col- 
lect tion of a bona fide debt. 

The certificate of $213 07. 

The bill alleges that this was a false certificate, purporting to have 
been given to Oliver by Baum, for moneys refunded by Oliver to 
purchasers of lots in Port Lawrence ; that ‘the transactions in r: ‘spect 
to it were secret; that instead of making personal demand of the 
plaintiff and other members of the Piatt Company, Oliver fraudu- 
lently attached three of their five quarter-sections, and purchased 
them under that proceeding. 

(Mr. Stanberry here referred to many parts of the record, to show 
that the debt was just; that personal demands were made for pay- 
ment from the plaintiff and other members of the Piatt Company ; 
and that the transaction was not a secret one.) 

Three objections are taken in the bill to the proceedings in attach- 
ment under this certificate of debt. 

Ist. That Michigan had no jurisdiction. 

2d. That certificate was not a valid claim. 

3d. That the proceedings were fraudulent. 

The court below decided against their validity, upon another 
ground, viz., that the estate of the parties to the attachment could 
not be reached by that process. 

See the Michigan statute as to attachments, which embraces all 
‘‘riohts, credits, moneys and effects, goods and chattels, lands and 
tenements.” Laws of Mic} thigan Territory, chap. 23, No. 189, 
Cong. Law Lib. 399. 

Baum was a party, and he held the final certificate showing full 
payment. The debt was still due, primarily from him, as the act- 
ing partner, and was raised by advances at his request, in discharge 
of his personal covenants. ‘I'he land attached was a fund he he Td 
as indemnity against those advances. He certainly had an estate, a 
right. Subordinate to his estate or lien on these lands, the mem- 
bers of Piatt Company had a right in these lands; they were entitled 
to them after the debts were discharged ; their interest was simply 
an equity of redemption. 

It seems to us a siartling doctrine, upon a bill filed in another 
jurisdiction, collaterally, to hold these attachment proceedings a 
nullity. The court of Michigan had exclusive jurisdiction of the 
territory in which these | lands were situate. That was decided in 
the Cireuit Court. The court in Michigan specially ordered a sale 
of these lands, (210,) and now it is claimed that the whole pr oceed- 
ing is void, not simply voidable on writ of error, but absolutely 


null; and this, too, by a court of another jurisdiction, in a collate- 
ral procee eding. 
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The proceeding differs wholly from the ordinary sale of lands on 
execution, in which the judgment of the court is one thing, and 
the proceeding by execution quite another, and carried on by the 
party. 

This is a proceeding in rem, in which the court acts upon the 
thing, and takes, specially, jurisdiction of it. 

We think the authorities cited in the Circuit Court do not sustain 
this doctrine. 

Cases relied on in Cireuit Court. Piatt et al. v. Law et al., 
9 Cranch, 496. 

‘The questions of the validity of the sale of an equity of redemp- 
tion in lands, under the attachment law of Maryland, was raised ; 
and it appeared that question had not been decided by the Supreme 
Court of Maryland. The statute of Maryland, of 1715, chap. 40, 
makes “goods and chattels, credits, &e.,” liable to attachment. 
The statute of 1795, chap. 56, in “lands, tenements, goods, chat- 
tels, and credits.” 

This court, in the above case, held that the decree of the court 
of Maryland, if it did not fix the law as to the attachment, at least, 
fixed the fate of the lands attached beyond reversal, p. 496, 

One judge doubted if the attachment act, making the equitable 
interest tangible, did also make it subject to execution. The court 
was of opinion that the condemnation gave the court power to issue 
final process of execution, p. 496. 

Haven v. Law, 2 N. Hampshire Rep. 13, was a case of pledge 
of personalty ; and it was held that the interest of the owner could 
not be seized in attachment. ‘The court say such an interest is 
made liable in some of the states by statute. 

It appears from the case of Kitteridge v. Bellows, 7 N. Hamp. 
Rep. 899, that an equity of redemption in lands is subject to attach- 
ment, even in that state. 

Badlam v. Tucker, 1 Pick. Rep. 399. The court say it is only 
by statute that equities or rights to redeem are subject to attachment 
by ordinary process, and no statute, in Massachusetts, has author- 
ized the attachment of such interest in personal property. 

See revised statutes of Massachusetts of 1836, chap. 90, sect. 23 
and 24, ‘The attachment in that state is ordinary mesne process, 
and execution upon it by statute provision only goes against such 
interests as are subject to execution at law. 

Jackson ex dem. Ireland v. Hull, 20 John’s Rep. 81, cited by 
Circuit Court to show that an equity of redemption cannot be 
attached. 

It was a sale under judgment and execution of the equity of 
redemption of mortgagor. Held that the equity of redemption did 
pass by the sale; and it appearing the sale did not satisfy the judg- 
ment, (which was on the mortgage debt,) it was held that the pur- 











JANUARY TERM, 1845. 363 


Oliver et al. vu. Piatt. 








chaser took, subject to the remainder due on the judgment. See 
Waters et al. v. Stewart, 1 Caines’s Cases in Error, 67, to same 
point. 

6. The mortgage. 

On the 27th August, 1823, Baum, for the consideration of 
$1835 47, conveys to Oliver, in fee, tracts 3, 4, 86 and 87, except 
sixty acres off upper end of 86, sold to Tromley and Prentiss. 
Baum covenants that he is the true owner, and hath full power to 
sell, and with general warranty. ‘The condition is, that upon pay- 
ment of $1835 47, ‘the sum due Oliver from Baum and his asso- 
ciates, in the purchase of said property,” on or before the 1st 
January, 1824, with interest from September 1, 1823, the mortgage 
to be void. 

The bill alleges that this mortgage was a fraudulent, secret con- 
trivance to cheat the owners out of their property. 

That the pretence that there was $1835 47 due to Oliver was 
false. 

That Baum had no power to sell, mortgage, or in any manner to 
convey any lands, except 1 and 2. 

(Mr. Stanberry here examined the record and contended that 
there was nothing fraudulent or secret about it; that the debt was 
justly due, and that Baum had full power to sell or mortgage. 
With regard to Baum’s powers, he said :) 

It is, then, not disputed that there was no written appointment, 
power of attorney, or declaration of the powers or trust vested in 
Baum. Ile was made the agent or trustee for the six tracts—all 
the lands of Port Lawrence Company. At the time of his appoint- 
ment, the certificates of title stood in the names of the agents who 
made the purchase at Wooster. It is admitted, by the amended 
bill, that it was then agreed that all the certificates should be as- 
signed to him ; but it is alleged in the same bill that the assignments 
were made just prior to the relinquishment in 1821. The answers 
are express, that all the tracts were assigned in 1817, and the sub- 
sequent and more formal assignments were made necessary on the 
relinquishment. 

The nature of the business required that the title should be vested 
in Baum— 

1st. To prevent difficulties from deaths in a company of eleven 
members, thereby embarrassing the transfer of title to a multitude 
of purchasers. 

2d. Baum sold with his personal covenants to make title, which 
necessarily implied that the title was in him. 

He had power to sell all the lands, on speculation, or for the 
debts of the company. 

The bill alleges that no power of sale or mortgage was given as 
to any other lands than 1 and 2. 











364 SUPREME COURT. 


Oliver et al. v. Piatt. 


The answers are responsive, and expressly allege the contrary ; 
and there is nothing contradictory in the proof. 

We have so far considered Baum’s powers as originally granted ; 
but at the date of the mortgage they stand on different ground. 

A power originally conferred, even by writing, may be enlarged 
subsequently, and this enlargement be proved by parol. Story Eq. 
97. 

It is admitted that the title to the unrelinquished lands was for- 
mally transferred to Baum in September, 1821. 

The bill alleges that this transfer was for the sole purpose of the 
relinquishment ‘and appropriation to the unrelinquished lands. 

This allegation is denied by the answers, and no proof to con- 
tradict. 

‘The complainant introduces Baum’s letters to Brown of 1822 and 
1823, which state that all the lands were transferred to him for con- 
venience of sale and conveyance. 

Clothing a person with apparent ownership and right to sell, im- 
plies that the apparent is the real authority. Story on Agency, 
108, 

Now had Baum power to mortgage for the debts of the com- 
my ? 

Ist. On bill and answer that power must be taken to have been 
expressly given in the beginning, and consequently existed in Au- 
gust, 1823, the date of the mortgage. 

2d. But it is nec essarily implied, at that time, the title was in 
him, without limitation. He had incurred liabilities for the com- 
pany, and there was no other fund provided for the debts but these 
lands. He might even sell them—tor a power to raise money out 
of an estate authorizes a sale. 1 Atk. 421. 

3d. It is further implied by acquiescence. Story on Agency, 60. 
In January, 1823, Baum sells thirt y acres to Prentiss and _thiriy 
acres to 'Tromley , of which the company are notified by the circular 
of 1824, and to ‘Which no objection is made. 

So, too, the acquiescence in this mortgage, notified to the com- 
pany by the same circular. 

4ih. But the powers of Baum are greatly enlarged when we re- 
gard his true character—not an agent, but the managing partner of 
a partnership in real e state—the - “pp eposilus negoliis societatis” — 
holding all the title—managing all the business—incurring, by his 
personal covenants, the primary liabilities. 

Sth. Besides this power of disposal over the assets, as managing 
partner, he stands in another relation to these lands after his ad- 
vances. 

At ihe time of the mortgage, his debt against the partnership, for 
advances and liabilities, amounted to $475 25. Wyllis on ‘Trus- 
tees, 164; Lambert v. Bainton, 1 Cha. Ca. 199; Dove v. Langs- 
ton, Plowd. 186, (at top); Chalmer v. Bradley, 1 Jac. & Walk. 51. 
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These cases are to the point, that a trustee, to sell, becomes in 
effect the owner, by advancing to the value. 

There may be a question, whether this doctrine applies, in its full 
force, to realty as well as personalty. Lambert v. Bainton was 
real estate, and the lord keeper there held the doctrine. 

In Chalmer v. Bradley, which was also a case of real estate, the 
Master of the Rolls says he is aware of a distinction between per- 
sonal and real estate; nevertheless, he seems disposed to act upon 
the analogy. 

We maintain that the doctrine applies, in all its force, to the case 
at bar, for the shares in this real estate partnership, carefully sepa- 
rated as they were from the title, and cognisable only in equity, are 
uniformly treated in this court as personalty. 

Baum, then, might have held this land as his own. He might 
have sold it; instead of which he mortgages it, and with great re- 
gard for the interests of his delinquent associates. 

Several objections are taken to the proceedings by which the 
mortgage was foreclosed: First, that they were carried on secretly. 
The bill alleges that the plaintiff had no knowledge of the mortgage 
or the proceedings until after Oliver had obtamed the patents, 
(which was in December, 1830,) except only through Baum’s cir- 
cular of January, 1824. 

Oliver answers, that when the debt secured by the mortgage be- 
came due, he applied to the different members of the company, and 
especially to the plaintiff, for payment, but in vain. ‘That during 
the pendency of proceedings under the mortgage, the members of 
the company were cognisant thereof; that he advised the plaintiff 
of the proceedings, and urged him to pay the debt, or his propor- 
tion of it, to prevent the necessity of a sale, but the plaintiff paid 
no attention to the request. 

‘There is not a particle of proof of the alleged secrecy, nor do 
these proceedings show any anxious haste to acquire this property, 
but quite the contrary. 

Oliver submits to a postponement of payment of four months. 
He delays the commencement of legal proceedings for upwards of 
two years, and delays a sale for five years; in the mean time en- 
deavouring in vain to get his money from his debtors. 

The next objection to these proceedings, and the one on which 
most reliance was placed by the Circuit Court, is the want of par- 
ties. It is said the dilferent members of the Port Lawrence Com- 
pany, or those representing their interests, ought to have been made 
parties. We maintain this objection would not have been fatal if 
made by demurrer, or at the hearing in the court in Michigan. ‘The 
title was in Baum alone. He fully represented all the members of 
the company. Even if he stood in the mere relation of a trustee, it 
is doubtful if this objection would have prevailed. Campbell v. 
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Watson, 8 Ohio Rep. 498; 11 Ves. 443; 3 P. Wins. 92; Story’s 
Eq. Pl. 145. 

But his true standing was that of acting partner, with the title to 
all the assets. The other members of the company were dormant 
partners, and by the rules of chancery practice need not to have 
been made parties defendant. Lloyd v. Archbowle, 2 Taunt. 324; 
Ex parte Norfolk, 19 Ves. 455. 

But if Oliver acquired no title to the three quarter-sections by the 
attachment, nor to the other tracts by the chancery proceedings 
under the mortgage, yet he did acquire the legal title to all these 
lands, by the subsequent assignment of the certificates to him by 
Baum, and the granting of the patents. 

7. Assignment of final certificates by Baum to Oliver. 

In December, 1828, Baum assigned to Oliver the final certificates 
for tracts 3 and 4, and the three quarter-sections, purchased under 
the attachment; and in December, 1829, the final certificates for 
tracts 86 and 87; and in August, 1830, the final certificate for 
another of the quarter-seciions. Under which assignments, Oliver 
obtained patents in December, 1830, for all but tracts 86 and 87. 

(Mr. Stanberry here examined the charge that this assignment was 
fraudulent.) 

In the opinion of the court below, it seems to be intimated that 
Baum’s whole power of sale and transfer was exhausted by the 
mortgage. However that may be in the execution of strict specified 
powers, it is supposed the doctrine does not apply to the case at 
bar. Here the title was in Baum, without any express limitation or 
declaration of trust. It was not a power carried out from the estate, 
but the whole estate was vested. Dougl. 292, 293, Perkins v. 
Walker, 1 Vern. 97; that a mortgage is not an exhaustion of a 
power of sale. 

Besides, the transfer was not the exercise of any new power, but 
the confirmation of the first act; the ratification of Oliver’s title 
under the mortgage, after his purchase at a judicial sale. Baum 
might have made an absolute sale to Oliver in the first place, instead 
of which he mortgages the land, obtains further time, and puts 
Oliver to the necessity of a purchase under judicial proceedings, at 
a public sale, open to competition. He then makes the transfer of 
the certificates ; a very proper act, and such an one as a court of 
equity would have compelled him to do; such an act, therefore, as 
in conscience he was bound to perform. 

Herve, as well as in every part of this case, in which a question 
is raised as to Baum’s powers, his true situation must not be for- 
gotten. He was not merely an agent or trustee, but a joint owner, 
and the acting partner; invested with the title to all the assets, 
having made advances, and incurred personal liabilities, to their 
full value. 

Under these proceedings and transfers, Oliver acquired the legal 
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title to the four quarter-sections, and the lands included in the mort- 
gage, by patents issued to him in December, 1830. The plaintiff 
comes to be relieved, and to impeach the transactions under which 
that title was obtained. From first to last he has been under no 
disability. He pretends to have been ignorant of these transactions, 
but his full and current knowledge. of them is established by the 
answers. In fact he admits notice upon the emanation of the 
patents. 

Now if there was good faith in these transactions, it is out of the 
question to ask this court to disturb a legal title upon any of the 
grounds of irregularity or want of power, which are alleged. ‘This 
is especially so “when the laches of the plaintiff is taken into the 
account. 

The case of Bergen v. Bennett, 1 Caines, 1, is very much in 
point here. ‘That was the case of a purchase by a trustee; a 
mortgagee with power to sell ; sixteen years afterwards the mortgagor 
brought his bill to redeem. Kent, Justice, whilst he acknowledges 
the incapacity of the trustee to pureha ise, holds the title good, sim- 
ply by the acquiescence. He states the distinction between the 
case of a bill brought against the trustee to set aside his legal title, 
and a bill brought by him td con iplete his purchase, and th: al equity 
would not interfere, as of course in the former case. He says, 
“the cestui que trust must come in a reasonable time to set aside ihe 
sale, or he will not be heard ; and that what shall be termed a rea- 
sonable time, is not susceptible of a definite rule, but must in a de- 
gree depend upon the circumstances of the particular case, and be 
guided by the sound discretion of the court. In this case the cestui 
que trust comes after sixteen years, finding it a gaining bargain, and 
being all that time under no disability.” The learned judge then 
goes on to enumerate several cases of much shorter acquiescence, 
which were held barred. 

Gregory v. Gregory, 1 Coop. Chan. Ca. 201, was a purchase by 
a trustee from cestui que trust, at an undervalue. The Master of the 
Rolls said he would have set it aside if the application had been 
made in a reasonable time, but a delay of eighteen years was too 
great. 

Chalmer v. Bradley, 1 Jac. & Walk. 51, is to the same point, 
as to the effect of acquiescence in a breach of trust. 

But this being a partnership, requiring regular contributions to 
meet liabilities, refusal or neglect to contribute works a forfeiture, 
and implies acquiescence, under circumstances less strong than in 
ordinary cases. 

Prendergast v. Tuston, Younge and Collyer, Ch. Rep. 98, decided 
in the English chancery in 1841, was the case of a mining partner- 
ship, in which a delay ‘of nine years to meet contributions was held 
fatal to the plaintiff. 

The bill alleges that the plaintiff was always willing to contribute 
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his proportion, but was never called upon. ‘The answers deny this 
allegation, and set out repeated and earnest requests, and total dis- 
regard of them. 

How then stands the case of the plaintiff? Ile had engaged in a 
partnership adventure in real estate; debis were contracted by the 
acting partner, who was primarily liable upon his personal covenants. 
That acting partner is also deeply harasse<l with his own individual 
liabilities. ‘The plaintiff is wader no disability, is a man of property, 
is fully advised of the condition of affairs, and deliber: itely, fora series 
of years, abandons the property and the acting partner. In process 
of time, after the property has changed hands and greatly appreciated 
by the labour of others, he comes into a court of e juity for relief. 
Is it not clear that but for this unexpected increase in value, we 
should never have heard of this case ? 

8. Exchange with the Michigan University. 

If the court should be against the appellants on all the foregoing 
poinis, and be of opinion that Oliver held tracis 3, 4, 86, and 87 for 
the Port Lawrence Company, and the quarter-sections in trust for 
the Piatt Company, we claim next, that the decree was erroneous in 
giving to these cestuis tracts 1 and 2, instead of making the value of 
the lands exchanged a charge on 1 and*2. 

These tracts, several years afier the relinquishment, had been 
granted by Congress to the University of Michigan, and were ac- 
quired from the trustees by Oliver, im exchange for tracts 3, (except 
ten acres in north-east corner,) 4, and the three quarter-sections pur- 
chased under the attachment. ‘The journal of ihe trustees is exhi- 
bited to show the negotiation. 

This part of the decree is attempted to be sustained on two 
grounds: that Oliver made the exchange as agent tor the Port Law- 
rence Company, in conformity with an understanding formed at the 
time of the relinguishment to re-purchase these tracts; or if not, 
that as they were acquired with the lands of the Port Lawrence and 
Piatt Companies, a trust resulis for their use. 

First, as to the alleged intention to re-purchase, and the exchange 
by Oliver in conformity to it. 

The original and amended bills vee allege that at the time of the 
relinquishment of 1 and 2, it was understood and agreed by the par- 
ties, that when at any time they should be offered for sale by the 
United States, they should be re-purchased for the benefit of all 
concerned, 

The answer of Oliver expressly denies such understanding or in- 
tention, and states that he (Oliver) often conversed with members of 
the company on the subject of the relinquishment. 

The answer of Williams is, that he was a member of the Port 
Lawrence Corpany at the time of the relinquishment, intimately 
acquainted with all its concerns and the views of its members, and 
never heard of such intention, then or afierwards. 
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(Mr. Stanberry here examined the evidence touching this point.) 

It is therefore quite clear, that there was no agreement on the part 
of the company to re-purchase tracts 1 and 2; that the subsequent 
acts and declarations of Baum were upon his own motion, and the 
motive was to secure himself first, and his associates ultimately, from 
loss. If he had then succeeded in the re-acquisition, his old asso- 
ciates might have had the election to come in or not, for they gave 
him no authority to bind them to new speculations. 

However it might have been at the time of the memorial, yet in 
1828, when the negotiation for the exchange was begun with the 
w.niversity, the idea of re-purchase for the old Port Lawrence Com- 
pany is absurd, for at that date a majority of its members were dead 
or gone to distant parts, and the remainder had for seven years 
abandoned the concern. 

There was then no agreement to bind the consciences of Oliver 
or Baum, and nothing in their relations of trustee or agent, if those 
relations continued, to disable them from acquiring these lands upon 
their own account. 

When 1 and 2 were relinquished, the subject-matter of the trust 
and agency in regard to those tracts was ended. There was no pre- 
emption right in the company—no tenant right of renewal—no ad- 
vantage obtained by reason of the trust. 

‘If, from being in possession, trustees have an opportunity of 
renewing the leasehold, such renewal can only be for their cestuis que 
trust ; but where the old lease and all the trusts respecting it are de- 
termined, and there is no tenant right of renewal, the former trustee 
is quoad hoc trustee no longer. ‘The fiduciary relation ceases for 
want of an object, and there is no ground for excluding the guondam 
trustee from being a purchaser.”” Hov. on Frauds, 481, 482. 

So, during the continuance of a lease, the trustee may purchase 
the reversion in fee, though by this means he debars the cestui que 
trust of a chance of renewal. Ibid. 482. 

Next, as to the claim that a trust results in 1 and 2 for the 
owners of the tracts which Oliver gave for them in the exchange. 

The first objection to this claim is founded on its multifariousness. 
Here is trust property belonging exclusively to the Piatt Company, 
and other trust property belonging exclusively to the Port Lawrence 
Company, all of which has been applied by Oliver in the purchase 
of tracts 1 and 2, and which trust property was afterwards reclaimed 
by Oliver. This bill seeks relief for these independent cestuis que 
trust by demanding for each company its share in 1 and 2, and also 
its original fund afterwards regained by Oliver. 

This makes such a case of multifariousness as would compel the 
court sua sponte, at the hearing, to refuse relief. 1 Story’s Eq. PI. 
224, note 2; 10 Ohio Rep. 459; Campbell v. McKay, 1 Mylne & 
Craig, Ch. Rep. 603. ; 

There are other insuperable objections to this resulting trust in 1 
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and 2. It was formerly doubied whether trust moneys could be 
followed into land, so as to operate even as a lien, in exclusion of 
other creditors. It is now setiled that the lands may be charged 
with the trust fund, and that is ordinarily the sort of relief given to 
the cestui. Hov. on Frauds, 468, 471; Wallace v. Duffield, 2 Serg. 
& Rawle, 521. 

In some cases a trust in the land so purchased results to the cestut, 
but the case at bar is not of that class, because, 

Ist. Where in the misappropriation of a trust fund it has been con- 
fused with any other fund, the uniform rule is, simply to make the 
trust fund a charge on the new acquisition. Crop v. Norton, 2 Atk. 
75. The only limitation upon the doctrine as established by Lord 
Hardwicke in Crop v. Norton, that a trust never results, except 
where all the money is paid by one person, is, that where the joint 
advance is in conformity with an agreement of purchase a trust will 
result. Wray v. Steele, 2 Ves. & Bea. 388; Bottsford v. Burr, 
2 Johns. Ch. Rep. 410. 

2d. Another objection to a resulting trust in tracts 1 and 2 is, that 
they were acquired in part by the individual funds of Oliver. 

Under the mortgage proceedings and the subsequent assignment 
of the certificates, Oliver acquired, at the least, the interest of Baum 
in tracts 3 and 4, which tracts formed a part of the consideration for 
tracts 1 and 2. 

Where land is purchased partly with trust and partly with indivi- 
dual funds, the trust fund so applied is simply a charge on the land, 
and aflects the title no further. Willis on ‘Trustees, 64; 1 Hov. on 
Frauds, 471, 472; Lewis v. Maddocks, 8 Ves. jun. 150; S.C. 
17 Ves. jun. 47. 

3d. Oliver was not a strict trustee. He did not stand towards his 
cestuis in any one of the common fiduciary relations. He believed 
himself to be the sole owner of the fund with which he purchased 
1 and 2. 

Where land is purchased with a trust fund, but the party is not 
in a strict fiduciary relation, and acts under a belief of his right to 
the fund, the rule in equity is, to make the trust fund or its value a 
charge simply. Savage v. Carroll, 1 Ball & Beatty, 265; Perry v. 
Philips, 4 Ves. jun. 108; Cox v. Paxton, 17 Ves. jun. 329. 

4th. Oliver has re-acquired the very lands, the identical trust fund 
which he is said to have misappropriated in the exchange for 1 and 
2. There is therefore no necessity for following the original fund 
into the new acquisition, either in the way of charge or resulting 
trust, for the original fund is here undiminished, and by giving it 
them the cestuis are in statu quo. 

5th. Another objection to giving the cestuis 1 and 2, is the difficulty 
of apportioning their respective interests in the new acquisition. 

We know that the parties to the exchange considered 1 and 2 as 
equal in value to 3, 4, and the three quarter-sections, but what relative 
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value they affixed to 3, 4, and the three quarter-sections, we do not 
know. Undoubtedly they had their own views of this relative value, 
and these views may have been very dissimilar. How can the court 
fix that relative value, and say what proportion in the new acquisi- 
tion represents the distinct funds vested in it? In the ordinary case 
of a sale of lands, where the agreement settles all terms but the price, 
a court of chancery has never yet attempted to fix a price for the 
parties by the opinion of third persons. Even where the contract 
provides that the price shall be fixed by arbitration, a court of chan- 
cery will not compel the delinquent party to choose his arbitrator or 
even appoint arbitrators for them. 

Gth. ‘The vast increase in the value of 1 and 2 since the purchase by 
Oliver, an increase brought about, in a great measure, by the com- 
bined efforts of Oliver and W illiams, { forbids a resulting trust. 

This property, at the time of its purchase, was worth only about 
$5000. At the time of the filing of the bill it had advanced one 
hundred fold in value, mainly by the constant exertions of the ap- 
pellants. 

But if a trust did result, we claim that the decree is very far from 
establishing the true proportions of the parties in 1 and 2. 

As to tracts 3, 4, 86 and 87, notwithstanding the proceedings in 
chancery, and the assignments ‘of the certificates to be holden inva- 
lid, Oliver yet had title to them; his mortgage remained; by that he 
had the equitable estate. He subseque satly obtained the legal title, 
in trust for all persons interested in the property. He sells the pro- 
perty for cash, and the cesfuis que trust may affirm or disaffirm the 
sale. If they atlirm it, how will equity compel him to apply the pur- 
chase money? 

Ist. ‘To the expenses of the sale. 2d. To satisfy the mortgage in 
full. 3d. The residue to the morigagors, 

But if, instead of making this application, he lay out the money in 
other land, and if the court find they can pursue the money into the 
land, not merely as a charge upon it, but to raise a resulting trust in 
the land itself, then the land will be ap plied just as the money which 
bought it w ould have been applied, and in the same proportions. 

If the morigaged premises were exchanged for land, without the 
intermediate sale and re-investin¢ ‘nt, the sae consequences would 
follow. 

If it be found that Oliver should share, in equal proportion with 
the other persons interested, the profits of the bargain he has made, 
then we take the value of the properiy sold as the basis of our esti- 
mate, and it gives this result: 

Lots 3, 4, 86, and 87, estimated by Hunt & Conant,  - $2357 50 
Mortgage, (deducting all corrections claimed,) with in- 
terest to 1830, - - - - - - - 2218 00 





Interest of P. L. Company, - - - - - $139 50 
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If the « court + should be of opinion that equity ough not to give Oliver, 
the mortgagee, any share in the profits of his own bargain, nor any 
compensation for time, trouble, and expenses in making it, then the 
proportions would be settled thus: 

Value of 1 and 2 in 1830, (Hunt & Conant,) - $4030 00 
Paid by Piatt Company, or Oliver, as the court shall find 
in another branch of the case, by the three quarter-sec- 











tions, worth at same time, ([funt & Conant,) - 1120 00 
3010 00 
Oliver’s interest in the mortgaged premises, - - 2218 00 





Interest of Port Lawrence Company, - - - - $792 00 

Oliver’s expenses, services, &c., if allowed, would, of course, be 
deducted rateably from the respective interests. 

9. We clain, if a trust is established in 1 and 2, that it was erro- 
neous to allow the share conveyed by Burmett to Mary P. Ewing to 
be set up against Oliver, being ;!, of Baum Company’s shares. 

Baum conveyed the ‘lands included in the mortgage to Oliver, 
with covenants of warranty. 

Assets descended, upon the death of Baum, to his heirs. With 
part of the assets so descended, 7. e. the amount due to Baum from 
the members of the Port Lawrence Company, for advances, Mary P. 
Ewing, one of his children and heirs, requires from Burnett title to 
an interest in the lands covered by the warranty of her father. The 
decree defeats the title to these lands, and allows the heir to recover 
upon the footing of the adverse interest so acquired. 

We maintain she is estopped. Co. Lit. 325. 

10. We claim, lastly, that the decree is erroneous as against Wil- 
liams, who well maintains the ground of a bona fide purchaser, with- 
out notice. 

The bill alleges notice, by Williams, of all the fraudulent combi- 
nations and transactions imputed to Baum and Oliver. 

These allegations are met with full and unequivocal denials in the 
answer, which sets forth all the particulars required for the defence 
of a purchaser without notice. 

There is not a particle of proof to impeach this answer, or to show 
that Williams had any knowledge of the fraudulent acts attempted to 
be made out against ‘Oliver and Baum. He purchased an interest 
in the Port Lawrence Company in March, 1819. He was the agent 
to make the relinquishment of 1 and 2 in September, 1821, and does 
not appear again in the case until May, 1531, when he makes his 
first purchase from Oliver. He finds Oliver invested with the legal 
title to 1 and 2, which had been relinquished ten years before. 

It is said Williams was one of the cestuis whose property was 
wrongfully conveyed by their trustee, Baum; that he must be pre- 
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sumed to have knowledge that Baum had no authority to sell or 
mortgage the property. 

In the first place, we do not see, if this be so, how it affects his 
title io tracts 1 and 2. The trust, as to them, ceased at the relin- 
quishment. Ten years after, he finds Oliver invested with the legal 
title, and then purchases from him. 

Will it be said that the recitals in the patent to Oliver for tracts 
1 and 2 affect him with notice? 

The patent issued to Oliver on the 4th March, 1831, and re- 
cites, that, under the provisions of the act of Congress of January 
13, 1830, “to authorize the exchange of certain ‘Jots of land be- 
tween the Univ ersity and Martin Baum and others,”’ the University 
had transferred 1 and 2 to Oliver, as the assignee of Baum. 

In point of fact, Oliver was not the assignee of Baum, of tracts 1 
and 2. No one pretends that this recital is not a mistake; nor can 
it be said the recitals in the act of Congress notified Williams that 
the phrase ** Mariin Baum and others’? meant Mariin Baum and the 
oiher inembers of the old Port Lawrence Company. ‘The most con- 
clusive argument to show it implies no such notice, is found in the 
testimony ‘of Judge Burnett, who, like Williams, was a member of 
that company, and, being in the Senate of the United States, voted 
for the law, and had no idea that “Martin Baum and others” in- 
cluded the company. 

As to the other tracts, Oliver held the patents without any recitals. 
Williams knew a part of them had once belonged to the Port Law- 
rence Company, but he knew nothing to impeach Oliver’s title. 


Pirtle, for appellees, denied that this was a case of partnership, 
and commented on the authorities referred to by Mr. Stanberry, 
which, he contended, did not justify the position. He then traced 
the history of the transaction, beginning with the purchase at the 
public sale, and said, that courts will not enforce agreements in 
fraud of the law, or against public policy, is true. That an agreement 
not to bid at a sheriff’s sale or at an auction of an executor would 
be against public policy, has been decided. The doctrine on this 
subject was tho roughly OXé umine d in the case of Jones v. Caswell, 
3 Johns. Ca. 29; 1 MeLean’s Rep. 200, 302; 2 McLean’s Rep. 
276, ef seq.; 1 Story’ s Eq. 290. But this doctrine has no applica- 
tion to this case. ‘I'o apply it now, even if there were fraud, would 
be very much like a plea to an ane tion of trover that the plaintiff had 
obiained the property in question of a stranger by deceitful practices, 
which would be absurd. ‘This suit is not to enforce a contract. 
The contract had been completed years before the matters charged 
against the defendants. 

There is nothing corrupt in such an agreement as that made by 
the parties in the instance stated in the plea. Nothing is more com- 
mou than for several persons to join in a purchase of “lands or other 
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valuable property at auction sales. ‘There was no more harm in 
forming the Port Lawrence Company than there was in forming the 
Baum and Piatt Companies. There was no agreement that one, 
for a certain price, should not bid agamst the other, but that certain 
tracts, desired by both, should be purchased for both. 

This was a great sale, advertised over the union, at which great 
numbers of persons were collected from different quarters. It was 
not like a neighbourhood sale of chattels by an officer, and there 
was no danger of injury to the government or of the misleading of 
any man’s confidence. The United States had fixed a minimum 
price on these lands. ‘There was strong competition ; and a price so 
large was given for the lands, that the Port Lawrence Company 
were compelled to relinquish the site of the town to the government. 
So the effect, at any rate, was not to cheat the country. 

Tt would be a flagrant encouragement of fraud to say, that because 
Oliver and Piatt had formed such a partnership for their respective 
companies as that in 1817, Oliver and Williams (who bought of 
Oliver and thus came into the Port Lawrence Company) might in 
1836 cheat all the others of the company out of their shares in the 
Port Lawrence lands. 

It is contended that Baum did remain a trustee and agent for the 
Port Lawrence Company in respect to Nos. 1 and 2, after the surren- 
der to the United States, as well as in respect to the other property 
of that company, and of the lands owned separately by the Baum 
Company and by the Piatt Company. ‘That he was agent and 
trustee as to all the other lands, except 1 and 2, is perfectly appa- 
rent; and that Oliver acted for him, that he acted only through Oli- 
ver for all the time, is just as apparent upon this record. Baum 
never was on these lands-——never was in that region of the country— 
all was intrusted to Oliver. Some temporary business was done by 
another Mr. Oliver, but under the instruction and assistance of this 
appellant. The duty of surrendering the lots was done by Williams, 
but this was a single act. 

Oliver could not stand on any better ground than Baum, whether 
he knew what Baum’s powers were or not ; or whether he acted as 
the sub-agent of Baum, or merely as his friend and for his 2ccom- 
modation, or not. If he acted as a volunteer, he could claim no- 
thing of Baum or the company; but his claim must be upon the 
ground that his acts were at the instance of one or the other. He 
cannot, then, separate himself from the character of agent. He was 
acting for the company, not for Baum alone. He stood, then, as 
the company’s fiduciary, and was bound to know how Baum stood 
to the company. Baum continued to be the agent and trustee for 
the other lands. This is undeniable. It is only said his agency may 
have terminated some time afterwards. He was just as sneath agent 
and trustee for the lots 1 and 2 after the relinquishment as before. 
The intention to reclaim them was manifested by his petitions to 
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Congress. These petitions are dated 30th January, 1822; the 
lands were relinquished 27th September, 1821. In his letter to Mr. 
Brown he says, ‘‘ though the petition is signed by myself only, still 
others have an interest in it, to wit: Jacob Burnet, William Steele, 
M. T. Williams, J. R. Miller, and John Rowan, of Kentucky ; but 
for the sake of convenience, all the lands by the company were 
transferred to me ;” and after having referred to the argument in the 
petition he says, it will show “the just claim which, I think, I and 
my associates have on the government for redress.”” What was that 
redress? Why, that Congress should allow them to purchase the 
lois 1 and 2, so that they might build up the town laid off there, and 
in which they had sold lots. 

By his associates, he meant to include the Port Lawrence 
Company; and although he does not name them all in this let- 
ter, he names J. H. Piatt and M. Worthington in the postscript ; 
showing that he was not acting for himself and the persons first 
named only. 

In his letter to Mr. Brown, of the 6th of February, 1823, he speaks 
of the case on which he is petitioning, as “¢a ruinous one to me and 
my associates, and has resulted so from the acts of Congress more 
than other causes ;” and he says, ‘all the tracts stood in my name, 
in order to render it more convenient to sell and convey.” 

The possession of these lots, Nos. 1 and 2, on which the town 
was laid out, was not by any means given up when the surrender 
was made of the title to the United States, but it was held by Baum 
until the patent issued to Oliver, as far as it appears in this record. 
(Mr. Pirtle referred to a great many parts of the record to establish 
this. ) 

The attachment in Michigan could give Oliver no title for several 
reasons. 1. No attachment would lie, because a mere equity, un- 
certain in its character, subject, according to the statements of Oli- 
ver, to balances due to Baum, could not be attached, and so the 
court had not jurisdiction. ‘The old statutes of Pennsylvania are 
very general on the subject of foreign attachment; yet it has been 
held, that an attachment would not lie against executors, 2 Dallas, 73 ; 
nor against money collected by a sheritt, 1 Dallas, 355.“ A claim 
resting in damages and depending on a possibility only, is not attach- 
able by foreign attachment.” ‘ For the same reason, foreign attach- 
ment lies not of a claim in covenant, because it sounds merely in da- 
mages.”’ Serg. on Attachment, 76. ‘ A legacy cannot be attached 
in the hands of the executor by foreign attachment, because it is 
uncertain whether, afier debts paid, the executor may have assets 
to discharge it.”” Serge. on Attachment, 86. The statute of 1794, of 
Massachusetts, provides, that any creditor entitled to an action against 
his debtor, “‘ having any goods, effects, or credits so intrusted or de- 
posited in the hands of others,’’? &c., may cause not only the goods 
and estate of the debtor “to be attached in his own hands or pos- 
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session, &c., but also all his goods, effects, and credits so intrusted 
and deposited.” In the case of Picquet v. Swan et al., 4 Mason’s 
Rep. 446, Mr. Justice Story says, “It is an extraordinary process, 
and from its nature can afford but a very imperfect administration 
of rights and remedies as to the litigant parties. Nor, as far as my 
limited experience has gone, has it enabled me to say, that in com- 
plicated transactions, where various and conflicting rights have been 
brought forward for controversy, the result has in a general view 
been such as entitled it to peculiar public favour on account of its 
advancement of public justice,” &c. In 7 Mass. Rep. 274, the 
Supreme Court, in exposition of this statute, remarks, that *‘ pecuniary 
legacies in the hands of an executor are not goods or eflects ; and 
it is equally clear, that in no proper sense can they be denominated 
credits.” (See also 1 Pick. Rep. 399.) ‘These opinions go to show 
how this statute of Michigan should be construed. 

2. But if the court had jurisdiction, this was an improper proce- 
dure against the Piatt Company. ‘The debt, if any, was against the 
Port Lawrence Company, and it was not in the power of Baum or 
of Oliver to fix it on the Piatt Company alone. ‘There was no debt 
of the Piatt Company. 

3. This attachment was evidently sued out for the purpose of 
getting hold of the lands; and not merely for the purpose of mak- 
ing the money pretended to be due. ‘These lands were of much 
greater value at the time of the attachment than is pretended. 
The three sections attached were valued at the time, by the com- 
missioners appointed for the purpose, to $1200. ‘The sum pre- 
tended to be due, was $213 07. Piatt and Oliver lived near each 
other; Piatt was a man of wealth, at any rate of very coinpetent 
means, and was weekly in the city where Oliver lived. It was 
much more convenient to Oliver, if he knew this demand to be 
just, to have made his money by coercion, or otherwise, in his own 
neighbourhood, than to proceed in a wilderness and remote region 
—hundreds of miles off. 

It is a principle of universal justice, that a party shall not be 
affected by the judgment of a court, who has not been party to the 
suit in which it ismade. Who was the party that was to be warned 
to pay the money due on the mortgage, by the decree nisi? not 
Baum: for Oliver would not have received it of him; but the par- 
ties owing the debt, the Port Lawrence Company. Who was ex- 
pected to defend the suit? not Baum; whose property was to be 
sold? the property of the Port Lawrence Company ; and to be sold 
to their agent upon their agent’s suit! It would be strange indeed, 
if they were not necessary parties in such judicial performances as 
this. The doctrine of necessary parties is stated in so many books, 
it would fatigue the court to cite them. See Story on Eq. Pl. 187; 
4 Peters, 202. 

Had a third person, ignorant of the rights of the company, pur- 
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chs Ase dl the property under this decree, he might have held, just as 
he might have held under a purchase from Baum without notice. 
But Oliver’s purchase was nothing. The assignment from Baum 
afterwards was nothing. 

This purchase was on the Ist of September, 1828, and a few 
weeks before, on the 12th of August, a negotiation was commenced 
with the Michigan University by Oliver, for the exchange of lots 1 
and 2 for other lands in the neighbourhood. 

Oliver says he made the proposition for himself; but the records 
of the university show that he made it in behalf of ‘ Baum and 
others.”? Baum had been struggling with the government for these 
lots 1 and 2, for several years, ‘and the act of Congress passed for 
the benefit of Baum and others, and not for the benefit of Oliver. 
The government had been made to understand that Baum and his 
associates had suffered great loss in the purchase of the lots 1 and 
2, which they had been compelled to relinquish afier having laid 
out a town, and sold lots, &¢. The deed from the university to 
Oliver purports to be made to carry into effect the act of Congress; 
and the patent that issued to Oliver purports to be issued “to carry 
into effect the intent of the aforesaid act, of the 13th January, 1830. i” 
The application of Oliver to the univ ersity for the exchange in be- 
half of Martin Baum and others, was calculated to delude the 
members of the Port Lawrence Company ; and the act of Congress, 
purporting to be for their benefit, and to carry out, in substance, 
what Baum had been asking of the government for eight years, was 
directly calculated to quiet their anxiety, and misle: wy them. 

(Mr. Pirtle here referred to many parts of the evidence to show 
that Oliver had created an impression that he was acting for Baum 
and others.) 

Suppose there was no combination between these parties, or any 
of them, and that the other members of the company were not ne- 

cessary parties to the suit, yet Oliver, according to his statement, 
was a mere volunteer ; he had made the payments to purchasers, 
by which his demand was created, because they were his friends 
and old associates, and he had obtained the mortgage from Baum, 
with a knowledge that Baum held the title for a special object only ; 
and how can he be allowed to hold the property under such cir- 
cumstances? The assignments by Baum to him are all of apiece 
with the sale under the decree. What court ever supported a trans- 
fer by an agent and trustee, of all the subject of the agency and 
irusteeship, to his friend, or sub-agent, under pretence of paying 
debis? The assignments were made by Baum to enable Oliver to 
seize ihe Port Lawrence property. The foreclosure of the mortgage 
had been made for that purpose. ‘Thus the matter was fixed up 
between them to take all, in and out of Port Lawrence, and let the 
cestuis que trust lose all’ the money paid out for all the land, all 
Vox. Ill.—48 212 
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paid to Oliver, to Baum, and to everybody else ; and a balance, 
the whole of Baum’s account rendered, and two-thirds of Oliver’s, 
still outstanding! 

The lots 1 and 2 having been obtained with the lands of the 
Port Lawrence Company, by such means, and by persons standing 
in the relation in which Baum and Oliver stood, and in which W ile 
Jiams also stood, must be held in trust for the Port Lawrence Com- 
pany. Williams was one of that company, and was bound to have 
notice of the manner in which Baum held, and the relation in which 
Oliver stood; and his denials amount to nothing. I need not 
trouble this court with reference to authority to support the general 
doctrine, that a fiduciary cannot hold for himself the subject pur- 
chased with the funds intrusted. ‘There are some qualifications of 
the rule. But why should there be any here? This is not a case 
where so much money has been laid out in lands by one who held 
money in trust, either to lay it out in lands, or for any other pur- 
pose ; that money has no ear-mark, does not make a dithculty here. 
It is not a case, either, where justice cannot be rendered to the par- 
ties purchasing the land, if any thing further than a specific lien 
were given on the land purchased. Put this is a case where the 
lands exchanged have been improperly obtained, and applied to the 
exclusive use of parties standing in a relation to compel them, in 
good faith, to divide the lands acquired, taking to themselves a 
sufficient compensation. It is not necessary that there shall be a 
direct violation of a formal trust, to allow the parties, claiming to 
ree the benefit of the purchase, that privilege. Docker v. Somes, 

2 Mylne & Keene, 655; 4 Keni’s Com. 306; Holt v. Holt, 1 Ch. 
Ca. 19; Walley v. W alley, 1 Vern. 484 ; almer v. Young, | Vern. 
276 ; Lane v. Dighton, Ambler, 409; 1 Yt Ch. Rep. 232; 
ys Bro. Ch. Rep. 287; Phillips v. Crammond, 2 2 Wash. C. C. Rep. 

; Holeridge v. Gillespie, 2 John. Ch. Rep. 33. This case 
is age similar in its principles to the cases of a renewed lease, pro- 
cured by an executor or guardian, when he shall be a trustee of the 
new lease ; and of a surrender by one partner and a new lease taken 
to himself, where his partners shall hold him as a trustee, as in some 
of the cases just cited. The doctrine contended for has been uni- 
form, from the decision of Lord Keeper Bridgman, in Holt v. Holt, 
says Chancellor Kent, to the present time. 














Scott, on the same side, for appellees. 


This cause is brought sedis this court by appeal from a decree 
of the Circuit Court of the United States, seventh circuit, and dis- 
trict of Ohio; and in its discussion we shall assume the following 
positions : 

1. At the time lots 3 and 4, (except ten acres, part of lot 3, re- 
served,) and the three quarter-sections in the bill named, were 
transferred by William Oliver to the trustees of the Michigan Uni- 
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versity, in exchange for lots 1 and 2, said Oliver was the trustee, 
and Robert Piatt, the original complainant, and others, the cestuis 
que trust of the lands then given in exchange for lots 1 and 2—of 
the ten acres reserved, part of lot 3; of lot 86, (except sixty acres, 
parts thereof sold to Prentiss and 'Tromley;) of lot 87, and the 
south-east quarter of section 3, of township 3—all in the twelve 
miles reservation, at the foot of the rapids of the Miami of Lake 
Erie. : 

2. When Oliver received conveyances from the trustees of the 
Michigan University (and assignments of the original first certificates 
from Baum, and obtained a patent therefor) of lots 1 and 2, in ex- 
change for the three quarter-sections of land which belonged to the 
Piatt Company, and for part of lot 3 and lot 4, which belonged to 
the Port Lawrence Company, he became invested with the legal 
title to said lots 1 and 2, as trustee in trust for said Piatt and Port 
Lawrence Companies, from whom the consideration given for said 
lots 1 and 2 proceeded. 

3. M. 'T’. Williams is not an innocent bona fide purchaser. He 
is affected with notice at and prior to the respective periods in which 
he received conveyances from Oliver, of portions of the lands in 
question, and therefore holds the same as trustee, for the uses and 
purposes originally designed. 1 Phillips’s Evidence, 410, 411; 
Comyn’s Digest, tit. Evidence, B. 5; Plowden 234, 430, 434; 
2 Sere. & Rawle, 507; Gilbert’s Evidence, 87; 1 Salk. 285; 
Marchioness of Anandale v. Harris, 2 Peer Williams, 432; Shelby 
v. Wright, Willis, 11; Com. Dig. tit. Estoppel, A. 2. 

4. Oliver as agent, and Oliver and Williams as trustees, are 
bound to account with and pay to the original complainant, Robert 
Piatt, his just proportion of the money and notes received by them 
on the sales of lots in Port Lawrence and Toledo, and lands adja- 
cent, and to convey to him his just proportion of such parts thereof 
as remain unsold. 

5. Oliver and Williams have no just cause to complain of the 
decree which has been rendered against them in the Cireuit Court, 
as ample and more than liberal justice has been awarded to them, 
even if their conduct in the premises had been entirely untainted by 
fraud or a fraudulent design, and they had been merely acting under 
an entirely innocent but mistaken view of their legal rights. But it 
is respectfully submitted, that Robert Piatt, the heirs of Martin 
Baum, and the other defendants in interest, have just cause to com- 
plain of that decree. 

The answers of all the defendants, except Oliver and Williams, 
to the amended bill of the original complainant, Robert Piatt, are 
in the nature of cross-bills, and respectively ask for similar relief, as 
respected him or themselves, to that prayed for by the complainant, 
Robert Piatt. 

It was therefore proper for the court, in rendering the decree, to 
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adjust and settle the interests and claims of all the parties to the 
record. 

I. (Mr. Scott related the formation of the Port Lawrence Com- 
pany.) 

The partnership thus formed was neither universal nor general, 
but limited and confined to the objects set forth in the instructions, 
&c., given to Oliver, and the facts to which we shall refer, from 
which the rights, duties, and obligations of Baum, the trustee, and 
Oliver, the agent, are to be ascertained. 

It is conceded that Baum continued to act as trustee until his 
death. That Baum’s powers were restricted to a general oversight 
of the company’s business, and the execution of conveyances of 
the lots and Jands when sold, we also infer from the following facts: 

Baum, in his letter to Brown, 25th December, 1822, says: ‘ For 
the sake of convenience, all the lands, by the company, were trans- 
ferred to me.”’ In his letter to the same, February 6th, 1823, he 
also says: ‘¢ All the tracts stood in my name, in order to render it 
more convenient to sell and convey ;”’ and in his letter to the com- 
missioner of the General Land Office, July 20th, 1827, he says 
“These lands, though bought in sundry persons’ names, were after- 
wards transferred to me as agent, for the purpose of managing and 
conveying them in case of sales.”? All the certificates, for the pur- 
poses aforesaid, were assigned to Baum. 

Oliver, as agent, with the assistance of Schenck, proceeded to 
Jay out the town, advertised a sale of lots, and sold a number of 
lots. His instructions confined him to the sale of a certain portion 
of the lots, fixed the terms of sale, and required him to give certi- 
ficates of purchase, in the nature of title-bonds, for a conveyance by 
Baum, the trustee. He was to open an immediate correspondence 
with Baum relative to the interests of the company, and was in- 
formed, that any instructions he might thereafter receive from Baum, 
the trustee, were to be considered as coming directly from the pro- 
prietors themselves. This is all shown by his instructions, his bond 
to Baum, and power of attorney from Baum. 

The letter given by Baum to Oliver, notifying him of his ap point. 
ment, which relates particularly to the salary he was to receive, 
would seem to restrict his agency to one year; but his appointment 
by the company was w ithout limit as to time. His appointment 
being without limit as to time, the law presumes a continuance of his 
agency. (See Starkie’s Evid. 46, 50, 51, cited.) Oliver insists 
that he never acied as agent of the Port Lawrence Company after 
his resignation, in May or June, 1818. But the following facts 
and circumstances show that his agence y extended beyond that pe- 
riod, and that he still stands in that relation to the company. 

(Mr. Scott here referred to numerous parts of the record.) 

We thus deem the agency of Oliver, from August, 1517, the 
date of his original appointment, down to the 20th June, 1834, es- 
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tablished ; the consequences resulting from which agency will be 
examined hereafter. 

Oliver was one of the original proprietors of Port Lawrence ; and, 
although he may have transferred his interest in the company to 
others, i in 1818 and 1819, as he alleges in his answer, yet all the 
liabilities against said company had accrued prior to said transfers. 
These transfers did not discharge him from the liability to persons 
who had claims growing out of purchases made prior to his trans- 
fers, which liabilities have not yet been entirely satisfied. (See 
Colly er on Partnerships, 4, 105; and Story on Partnerships, § 358.) 
No settlement among the original proprietors or their legal repre- 
sentatives or assignees has ever been made; his relation, therefore, 
to the company, as one of the original partners, still remains, and 
the consequences of this relation will also be examined during the 
progress of the cause. 

‘Lhe pressure of the times and other causes rendered it indispensa- 
bly necessary for the company to avail themselves of the benefit of 
the act of Congress for the relief of purchasers of the public lands 
prior to the Ist day of July, 1820, by the relinquishment of lots 1 
and 2, and the application of the money paid thereon to the payment 
of the purchase money of other lands bought by them. The amount 
paid on tracts 1 and 2 was $4817 555. ‘The balance due on lots 
3, 4, 86 and 87, was $1402 36}; and the balance due by the Piatt 
Company, for their five quarter-sections, was $1248. In order to 
facilitate, therefore, the application of the moneys paid on said lots 
1 and 2, the original first certificates of the purchase of said lots 1, 
2, 3, 4, 86 and 87, and the five quarter-sections, were all assigned to 
Baum. 

M. 'T. Williams, as agent, made the relinquishment of said tracts 
1 and 2, and applied the mone ys arising therefrom to the discharge 
of the balances due on the lands ret tained, September 27, 1821, and 
the surplus remaining afier such pay ment was $949 21, one-half of 
which, viz., $474 605, belonged to the Piatt Company. This ba- 
lance, by arrange ment between the parties, was applied to the pay- 
ment of lands which had been purchased by the Maumee and San- 
dusky Company, and which was to be accounted for as part of the 
Piatt Company’s portion of the liabilities of the Port Lawrence 
Company. 

All the defendants, except Oliver and Williams, distinctly admit 
that the five quarter-sections were assigned to Baum for the purposes 
above named, and that no consideration moved, or was intended to 
move, from Baum to the Piatt Company, as an inducement to said 
assignments. Neither Oliver nor Williams deny that the assignments 
were made for the above purposes. The assignments being thus 
made for the above purposes, those purposes being acccomplished, 
a trust resulted to the Piait Company in said five quarter-sections, 


See Jackson v. Mills, 13 Johns. R. 463; Boyd v. Lane, 1 Johns. 
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Chan. R. 582; W allac e v. Duffield, 2 Serge. & Rawle, R. 521; 
Foote v. Calden, 3 Johns. R. 216; ‘Trustees of the Methodist Epis- 
copal Church v. Jacques, 1 Johns. Ch. R. 450; Botsford v. Burr, 
2 Johns. Ch. R. 405; Huston v. Hamilton, 2 Binn. R. 387; Deg 

. Deg, 2 P. Williams, 412. 

(Mr. ’ Scott then referred to various parts of the record to show that 
when lots 1 and 2 were relinquished, it was done with an under- 
standing and determination, among the original proprietors, to re- 
purchase them, and go forward with the enterprise of building up a 
town; and then areued, from the following propositions, that Oliver 
intended to defraud his associates. ) 

1. In order to place himself in a situation in which he might se- 
cure to himself a part or the whole of the five quarter-sections be- 
longing to the Piatt Company, Oliver procured from M. Baum the 
certificate dated September 10, 1822. 

The giving of that certific ate did not fall within the scope of 
Baum’s authority as trustee. See Story on Partnerships, § 111. 

‘The accounts between the partners could not be split up, as 
contemplated by that certificate, so as to render one partner “ 
ble in his individual capacity for claims against the whole of the 
partners. 

At the time that certificate was given, nothing was due from the 
Piatt Company to the Port Lawrence Company, but, on the conirary, 
the sum of $191 was due from the latter to the former. No suit 
at Jaw could be maintained by Oliver, the agent, for the recovery 
of the amount of said certificate, it being fraudulent and void; 
and if a just demand, it was due from the Port Lawrence Company, 
and not the Piatt Company, and a suit could not be maintained 
on it against the Piatt Company. See Story on Partnerships, § 234, 

235, 236, and 128; Jackson v. Rawlins, 2 Vernon, 95; Maddox v. 
Jackson, 3 Atkins, 406; Anon., 2 Freeman, 27. 

Oliver’s letter to R. Piatt, February 3, 1823. 

3. No demand for payment of said certificate was ever made upon 
the Piatt Company, or any of its members; nor was there ever any 
legal proceedings instituted against them where they resided. 

“4. The ve ry fact of instituting legal proceedings in a foreign juris- 
diction, against the property of the Piatt Company, at a point situ- 
ated more than two hundred and fifty miles from the residence of 
any of the members of the Piatt Company, and which point could 
only be reached by passing through a dense and uninhabited wilder- 
ness, whilst most of those members resided in the immediate neigh- 
bourhood of Oliver, furnishes strong evidence of a fraudulent and 
ulterior design on the part of Mr. Oliver to secure to himself the pro- 
perty of the Piatt Company. 

5. At October term of the County Court of Monroe county, Mi- 
chigan Territory, 1825, Oliver sued out a writ of foreign attachment 
on the aforesaid certificate, against Martin Baum, Robert Piatt, 
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George A. Worth, and William M. Worthington, survivors of Mar- 
tin Baum, John H. Piatt, (deceased,) Robert Piatt, George A. 
Worth, and William M. Worthington, late joint partners. The 
manner in which this attachment was sued out would seem to fur- 
nish conclusive evidence of a fraudulent intent. George A. Worth 
never was a pariner, nor had any interest in the Piatt Company ; 
nor were Martin Baum, John H. Piatt, (deceased,) Robert Piati, 
George A. Worth, William M. W orthington, late joint partners. 
The three quarter-sections on which the attachment was levied did 
not belong to the persons named in the attachment, but to the repre- 
sentatives of John H. Piatt, (deceased,) Robert Piatt, Gorham A. 
Worth, and William M. Worthington. This is not like the case 
where process has been served on an individual by a wrong name, 
in which case he has an opportunity of appearing in court and plead- 
ing the misnomer in abatement. In attachment, the proceedings 
being in rem, if the property on which the attachment be levied be- 
Jong not to the defendauts named in the writ, it is respectfully sub- 
mitted that the court has no jurisdiction in the case. Even if the 
notice which seems to have been given of the pendency of the at- 
tachment had by accident reached the members of the Piatt Com- 
pany, they could not h ave supposed that they were the persons in- 
tended. ‘The plaintiff, in all such cases, proceeds at his peril. 
Kilbourn v. sa ag 5 Johns. Ch. i 40; Fisher v. Lane, 
3 Wils. 297; Phelps v. Hollcirk, 1 Dall. 261; IKkibby wv. Kibby, Kir- 
by, 119; Buchanan v. Bucker, 9 Kast, ow r P. Robertson v. Ex’rs 
of Ward, 8 Johns. R.; and Fenton v. Garlick, Ibid. 152; also, 
Manuscript F, p. 6. 

At the time of the levy, judgment, and sale, under the attachment, 
the legal title to the three quarter-sections lev ied on remained in the 
United States; the evidence of the equitable title was vested in 
Baum ; and the only claim which the Piatt Company had was a 
mere resulting trust, not subject to be levied on under attachment or 
execution ; and, consequently, the whole proceedings under the at- 

tachment, ‘the conve yance to “Noble, and by hin to Oliv er, were ab- 
solutely null and void. Lessee of "Abraham’s heirs v. Will et al.; 
6 Ohio R. 164 ; 2 Powell on Morigages, p. 457, A; Co. Lit. 35, A; 
MS. p. 7, &e.s and the opinion and authorities cited by his honour 
Judge |} McLean, i in giving his opinion in this case, pp. 20, 21. 
Oliver’s title to the three quarter-sections purchased under the at- 
tachment was not sirengihened by taking assignments of the original 
first certificates of purchase from Baum, nor by the attainment of 
patents under them; for by having-notice of the trust, he himself 
became the trustee to the Piatt Company. See Lucas v. Mitchell, 
3 Marshall, 244; MS. letter G, p.9. ‘The procuring an assignment 
of the original first certificate of purchase of the fourth quarter-section 
from Baum, and obtaining a patent under it, he having notice of the 
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trust, constituted him a trustee to the Piatt Company for that quar- 
ter-section. 

6. On the 27th day of August, 1823, Oliver fraudulently, and in 
violation of the great confidence reposed i in him by Baum, the trus- 
tee, obiained from him a mortgage of all the property belonging to 
the Port Lawrence Company. This mortgage was obtained in or- 
der to secure Oliver for his proportion of ‘the moneys for the pur- 
chase and improvements of lots 223 and 224, in Port Lawrence ; 
the amount contracted to be paid to B. F. Stic kney, for lots and im- 
provements in Port Lawrence which he surrendered ; and the amount 
charged for his (Oliver’s) services and expenses in settling with 
Stickney, and transacting other business for the company, to the en- 
tire exclusion of the interests of Baum, and all the other proprietors 
and creditors of the Port Lawrence Company. 

Baum, as trustee, had no authority to execute the mortgage, as 
his powers were limited, from his own showing, to that of executing 
conveyances for the lots or lands, in case of sales of lois by the 
agent, Oliver, or of the lands by order of the cesfuis que trust them- 
selves. Story on Partnerships, § 111 and 101, commencing on p. 
146; and Manuscript, p. 20, letter M. Oliv er could not sell the 
lands to himself, and it is clear that no sale was made to him by the 
cestuis que trust. 

The mortgage is fraudulent, as it related to Baum, and given to 
rid himself ot the importunity of Oliver. 

No notice of the existence of this mortgage seems ever to have 
been given to the members of the Port ‘Lawrence Company, by 
Oliver. 

In October, 1825, Oliver filed his bill in the Supreme Court of 
Michigan Territory, sitting as a court of chancery, against Baum, 
praying a decree for pay ment of the moneys due on said monenee. 
by a short day, to be named; and, in default thereof, that Baum, 
and all claiming under him, might be forebound of and from all 
equity of redemption, of, in, and to, the mortgage premises, and 
might deliver over to the plaintiff all patents, deeds, demises, and 
writings, Whatever, relating to said premises. In 1828, it was de- 
crecd that the defendant redeem the mortgage premises by payment 
to the complainant of $2305 96 and costs, “by the Ist of July next 
thereafter, or, in default thereof, that the mortoage premises be sold. 
‘The mortgage premises were afterwards sold to Oliver, by the as- 
sistant register, for the sum of $618 56, and a deed made to Oliver. 

‘The proceedings, decree, and sale, under the mortgage, were they 
valid, have not extinguished the rights of the cestuis que trust of 
Baum, they not having been made parties to the suit. See 4th sec- 
tion of an act of the terr itory of Michigan, approved April 12, 1827, 
page 204, directing the mode of procedure in chancery; Gore v. 
Stackpole, 1 Dow. Par. R. 1831; 3 Powell on Mortgages, 978 a, in 
note; Haines et al. v. Beach et al., 3 Johns. Ch. R. ‘459 ; Draper 
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v. The Earl of Clarendon, 2 Vern. 517; Godfrey v. Chadwell, 
2 Vern. 601; Moret v. Westiene, 2 Vern. 663; Hobert v. Abbot, 
2 P. Wms. 643; Tell v. Brown, 2 Bro. 276; Polk v. Clinton,. 
12 Ves. 48, 59; The Bishop of Winchester v. Beaver, 3 Ves. 314; 
same v. Paine, 11 Ves. 19 and 198; Shannon v. Cox, 3 Ch. R. 46; 
Needler v. Deeble, 1 Ch. Cases, 299; Monday v. Monday, 4 Ves. 
and B. 223; Calvery v. Phelps et al., 6 Mad. 229; MS. letter H, p. 9. 

7. A part of the debt, to secure which the mortgage was given, 
was due from Oliver himself; only a part of the debt was at all justly 
due by the company, as the rents of the warehouse, as before stated, 
should have been deducted therefrom. 

If it were not intended by Baum and Oliver that the repurchase 
of lots 1 and 2 should inure to the benefit of the Port Lawrence 
Company, then the following facts and circumstances furnish addi- 
tional evidence of a fraudulent intention: 

8. Baum’s letter to the commissioner of the General Land Office, 
dated January 20, 1827. 

9. Oliver’s negotiation with the trustees of the University of Mi- 
chigan Territory. 

10. The several acts of Congress above referred to, authorizing 
the exchange of lands by the University of Michigan Territory, with 
Oliver, for lots 1 and 2, and the issuing of the patent to Oliver for 
said tracts. 6 Laws U. S. 550. 

11. The assignments by Baum to Oliver of the original first cer- 
tificates of purchase of the mortgage premises and the four quarter- 
sections. ‘The procurement of those assignments did not better the 
condition of Oliver. See Freeman v. Barnes, and Dihton v. Green- 
ville, 1 Vent. 82; Tbid. 239, and 1 Sid. 460; Focus v. Salsbury, 
Hard. 400; Bowles v. Stewart, 1 Sho. & Lef. 228; Keneday v. 
Daily, Ibid. 379; Lord Portsmouth v. Vincent, cited in Lord Pon- 
flet v. Wardson, 2 Ves. 476; ‘Thynne v. Carey, W. Jones, 416; 
Kennoul v. Greeville, 1 Ch. Cas. 295; Bovey v. Smith, 18th Dec., 
1676; Salesbury v. Bagot, Lord Not. MSS. 2, Swanst. 610, and 
MS. letter I, p. 12. 

12. The contract between Oliver, Baum, and Williams. 

13. The change of the name of the town of Port Lawrence, which 
was established by the proprietors in 1817, to that of Toledo, in 
1835, long subsequent to the death of Baum. 

14. The sale of shares, and town-lots, and tracts of land, belong- 
ing to the Port Lawrence Company, in violation of the trust and 
confidence reposed in him by the proprietors of that company. 

15. The enormous amount of money recklessly and most injudi- 
ciously expended, under the plea of improvements, without the au- 
thority or concurrence of the owners, viz., $42,813 41. 

16. The pleas interposed by Oliver and Williams, in order to pre- 
vent a disclosure of their frauds, and to bar the proprietors from as- 
serting their rights, 
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17. After the rendition of the interlocutory decree, when Oliver 
and Williams were compelled to render an account, the enormous 
and unconscionable demands made by them, before the master, for 
compensation for their services in an abortive attempt to wrest the 
property from its rightful owners, in order to swallow up the large 
amount of money in their hands belonging to their cestuis que trust, 
furnishes conclusive evidence of their fraudulent designs. 

We have thus traced the course of Mr. Oliver from 1817, the 
time at which he became a member of the Port Lawrence Company, 
and was appointed the agent to manage its concerns, and the course 
of M. 'T. Williams from 1819, when he became a proprietor in the 
Port Lawrence Company, down to a period subsequent to the ex- 
change of lands made by Oliver with the trustees of the University 
of Mic higan Territory, for lots 1 and 2; and we therefore respect- 
fully submit, that we have clearly established the position with which 
we set out, namely, ‘that at the time lots 3 and 4 (except ten acres, 
part of lot 3 reserved) and the three quarter-sections, in the bill 
named, were transferred by William Oliver to the trustees of the 
Michigan University, in exchange for lots 1 and 2, said Oliver was 
the trustee, and Robert Piatt the original complainant, and others, 
the cestuis que trust of the lands then given in exchange for lots 1 
and 2—of the ten acres reserved, part of lot 3—of lots 86 (except 
sixty acres, parts thereof sold to Prentiss and ‘Tromley)—of lot 87, 
and the south-east quarter of section 3, of township 3, all in the 
twelve-miles reservation at the foot of the rapids of the Miami of 
Lake Erie. 

At the time of the exchange, the parties stood related to each 
other as follows: Oliver was the trustee and the Piatt Company 
were the cestuis que trust of the four quarter-sections, and Oliver 
was also the trustee, and the Port Lawrence Company were the 
cestuis que trust of lots 3, 4, 86 and 87, (except sixty acres, parts 
of 86, sold to Prentiss and Tromley. ) 

II. When Oliver received conveyances from the trustees of the 
Michigan University (and assignments of the original first certificates 
from Baum, and obtained a patent therefor) of ‘lots 1 and 2 , in ex- 
change for the three quarter-sections of land which belonged to the 
Piatt Company, and for part of lots 3 and 4 which belonged to the 
Port Lawrence Company, he became invested with the legal title to 
said lots 1 and 2, as trustee in trust for said Piatt and Port Lawrence 
Companies, from whom the consideration given for said lots 1 and 
2 proceeded. 

1. The relation in which Oliver stood connected with the Port 
Lawrence Company, as an original proprietor, partner, and agent, 
many of the accounts and claims against which remained unadjust- 
ed and unsatisfied at the time of the exchange, he could not, con- 
sistent with the principles of equity, acquire property for his own 
use, the obtaining of which would defeat the very object of the 
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original association. (See Parkhurst v. Alexander, 1 Johns. Ch. R. 
394; Green v. Winter, 1 Johns. Ch. R. 26; Evertson v. Tappan, 
5 Johns. R. 497 ; Halley v. Manlius, 7 Johns. Ch. R. 174; Mathews 
v. Degaud, 3 Desaus. 28; Anderson v. Stark, Hen. & Munf. 
245; Hudson v. Hudson, 5 Munf. 180; Mosley’s administrator 
v. Buck and Brander, 3 Munf. 232; Buck and Brander v. Cope- 
land, 2 Call. 218; Prevost v. Gratz, 1 Peters, 373; Hart v. Tenyke, 
2 Johns. Ch. R. 62, 104; White v. Brown, 2 Car. Law R. 429; 
Howel v. Baker, 4 Johns. Ch. R. 118; McClenneghan v. Hender- 
son, 2 Marsh, 329; Van Horne v. Fonda, 5 Johns. Ch. R. 388; 
Holdridge v. Gillispee, 2 Johns. Ch. R. 30, 252; Reyden v. Jones, 
1 Hawk. 497; Conway v. Greene, 1 Har. & Johns. 151; Mathews, 
389; 2 Sim. & Stu. 49, 50; 1 Wils. Ch. Cases, 1; 10 Ves. 428, 
429; 6 Ves. 625; Lucas v. Mitchel, 3 Marshall, 244; Hon. J. 
McLean’s opinion in this case, and the authorities cited by him, p. 
31; MS. letter E, p. 3, and letter G, p. 9.) 

2. As the entire consideration given for lots 1 and 2 proceeded 
not from Oliver, but from the Port Lawrence and Piatt Companies, 
a trust resulted to them in the lands thus acquired with their means. 
(See the authorities relating to resulting trusts, and trusts arising by 
operation of law, hereinbefore referred to, MS. letter D, p. 2.) 

We have now, we submit, demonstrated the original complainant, 
Robert Piatt’s, right to a decree against Oliver and Williams, for his 
just proportion of lots 1, 2, 86, 87, of the ten acres reserved in 3, 
and the one quarter-section named in the bill remaining unsold, and 
for his just proportion of the moneys, &c., remaining in their hands, 
arising from the sales to others of part of the lots and lands in ques- 
tion. 

3. M. T. Williams is not an innocent bona fide purchaser. He 
is affected with notice at and prior to the respective periods in 
which he received conveyances from Oliver, of portions of the lands 
in question, and therefore holds the same as trustee, for the uses 
and purposes originally designed. 1 Phillips’s Evidence, 410, 411; 
Com. Dig. tit. Hvidence, b. 5; Plowd. 234, 430, 434; 2 Serg. 
& Rawle, 597; Gilbert’s Evidence, 87; 1 Salk. 285; Marchioness 
of Anandale v. Harris, 2 Peer Williams, 432; Shelby v. Wright, 
Willis, 11; Com. Dig. tit. Estoppel, A, 2; MS. letter K, p. 16. 

4, Oliver as agent, and Oliver and Williams as trustees, are 
bound to account with and pay to the original complainant, Robert 
Piatt, his just proportion of the money and notes received by them 
on the sale of lots in Port Lawrence and Toledo and lands adjacent, 


and to convey to him his just proportion of the lots remaining un- 
sold. 


Ewing, for appeilants, in reply and conclusion, divided his argu- 
ment into different heads, and directed his attention chiefly to the 
facts in the case. 
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. The agency of Oliver. 

This commenced on 14th August, 1817, by three papers of that 
date: 1. Power of attorney. 2. Letter of instructions. 3. Letter 
limiting it to one year. 

The account presented by Oliver to Baum, referred to in the 
answer, is now a file in the cause, and is also inserted in ertenso, 
in the master’s report. By this it appears, taking the date as our 
guide, that Oliver was paid his salary down to the 4th day of July, 
1818. ‘To this the sum allowed him also conforms. He entered 
into the service of the company on the 14th of August, 1817. He 
was allowed a salary of $1200 a year. He was paid on settlement 
$1070, which would be the amount due him on the day the item 
bears date. ‘The same paper shows a full settlement and payment 
by him of all the funds in his hands, and a balance overpaid by him 
was placed to his credit on the private books of Baum, and passed 
by Baum to his own credit as against the company. All the papers 
relating to this settlement, which are referred to in the answer of 
Oliver, as delivered over to Baum, are found in bundle A, of papers 
accompanying the master’s report, numbered in blue ink from 374 
to 382. Among them is an account of Baum with the Port Law- 
rence Company, showing a final settlement with Oliver, and charg- 
ing separately to each of the two companies whose union constituted 
the Port Lawrence Company, its half of the amount found due to 
Maj. Oliver, and paid over by them to Baum. Ona simple view 
of these facts it is difficult to perceive how it can be contended for 
a moment that the agency in which Oliver was engaged in 18i7, 
was a perdurable, continuing agency. It expired by iis express 
limitation at the end of one year—so says the answer of Oliver—so 
says the letter of Baum, accompanying the power. ‘The answer 
states that before the year expired, in the beginning of July, 1818, 
the agency was ended by mutual consent, the ‘accounts of the agency 
closed, and all the papers relative thereto surrendered. The file 
above referred to, from Nos. 374 to 382, (original papers,) shows 
conclusively the same fact. See Story’s Agency, 499. 

There was no agency on the part of Oliver’ from July 4, 1817, 
until after the relinquishment in September, 1821, and this will be 
considered under the seventh head. 

2. Oliver a partner. 

It is said by the other side that he was a partner. But he sold 
out his shares in 1818 and 1819, and both his vendees were acknow- 
ledged as partners, At the time of these sales, the partnership was 
not indebted. It is true, he could not have exonerated himself from 
liability to those persons to whom lots had been sold. He was 
bound to make his contract with them good. But he was not a 
party to the relinquishment in 1821, and it may be doubted whether 
he would have been liable in equity, to the other partners, for a debt 
created by the relinquishment. ‘The funds obtained by it from the 
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United States were applied to the payment for other lands, instead 
of going to cancel the obligations outstanding to purchasers of 
lots. 

3. The nature of the partnership and the powers of Baum to and 
at the tume of the relinquishment. 

The company was a quasi cor poration, represented by a head or 
committee. The books are full of such cases. When these asso- 
cations are legal, they are recognised both at law and in equity. 
One is called in V esey the ‘fruit club,” and the court said that it 
was sufficient to make the “‘committee” parties, and not necessary 
to include all the members of the club. So in the Covent Garden 
case. Baum had all the title, and in consequence of his own ex- 
tensive powers, granted a power to Oliver. We must judge of 
Baum’s powers ‘by his acts. ‘The certificates were held by him. 
It is said that this power ceased when 1 and 2 were relinquished. 
But at that time a large debt existed. Seventy-nine covenants of 
Baum were all broken, and a debt of more than $4000 created at the 
instant of relinquishment. ‘The avails, amounting to $4817 55, were 
applied to other lands, and those lands ought to have been placed 
in the hands of Baum as a security for his liabilities. ‘The partner- 
ship was not over; the debts had to be paid. ‘The bill says that 
Baum had no power to sell, but the answer asserts that he had, and 
this is confirmed by the evidence. In 182 1, at the relinquishment, 
Baum had the title. All covenants were made by him in his own 
name, or by Oliver in the name of Baum; and these covenants, 
such as the sale to Tromley and Prentiss, were acquiesced in. He 
was liable for all the improvements on 1 and 2, and it was natural 
that the certificates for the lands which had been fully paid for, 
should be placed in his hands. ‘The court below say that no debts 
existed; but this is an error. It is said that the defendants (except 
Oliver) admit that the transfer of the certificates was made to Baum 
only to enable him to perfect the title. This is admitted by one of 
the nominal defendants, but the active prosecutor, who has admit- 
ted $100,000 into his own pocket. It does not bind us. There 
Was no necessity for such a transfer to enable Baum to complete 
the thle, (for the script was receivable for any lands within the dis- 
trict,) without reference to their being owned by the same man who 
held the script. The only good reason that can be given is, that it 
was done to secure Baum. ‘This claim was not made until he died. 
Ifow does it happen that the title to the quarter-sections was suffered 
io remain in Baum for fourteen years, unless it had been placed in 
his hands as security. Equity would have kept 1 it there, if an effort 
had been made to take it away. The security was scarcely sufh- 
client, because the ee liad been bought at $2, and the price of 
lands reduced to S125 per acre. The interpretation which must 
be given to these acts of the partic s concerned is, *f we mean to pay 
you, but if we do not, there is an adequate fund ; "of course, the pro- 
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perty was mubie ct to sale a ies to pay debts, sil he wed a right 
to pay a debt due to himse ‘If as well as one due to another person. 

4. Fraudulent combination between Baum and Oliver. 

It is charged that as carly as 1821 there was a plan laid by these 
two men to defraud the other members of the Port Lawrence Com- 
pany of this property ; and that such combination was carried on for 
six succeeding years, until 1828, when, at last, they got possession 
in the name of Oliver by virtue of a sale in chancery. 

The cost of these tracts at the sale in 1817 was fess than $1800 ; 
their value from 1822 to 1828 was less than $1000. It is taxing the 
credulity of men greatly indeed to ask them to believe, that for the 
possession of wild land such as this, so remote from his residence 
and so little attractive as it then was, Baum would combine with 
Oliver or any one else, and by a long train of artifice and fraud, 
continued and practised for a series of years, pursue this as the great 
and absorbing object of his life. 

But if the motive were adequate, and the supposition not contra- 
dicted by probability, the evidence in the case wholly repels such a 
conclusion. 

Baum was not the man who would engage in such a dishonest 
combination. He was not in a condition to do it, if he had been 
base enough for the purpose. His state of mind at the time was 
such as wholly precludes the idea. On these points there is abun- 
dant evidence, to some of which I will refer. 

(Mr. Ewing here referred to various parts of the record.) It ap- 
pears, then, that there were seventy-nine outstanding covenants by 
Baum, some as small as $15, some as large as $1000, but all vexa- 
tious. He was the only person troubled about the ‘m, and had been, 
during all his previous life, a nervously punctual man. Some of 
the witnesses say, ‘‘ they feared for his intellect.” In this condition 
he applied to Oliver, a young man whom he had taken by the hand 
and who was familiar with the subject. ‘The first measure of relief 
was to buy up the small vexatious claims. ‘Ten were bought up for 
$231. ‘The people there all knew Oliver—he had been out in the 
north-western campaign. Baum paid these claims: that is the fraud; 
and paid them through Oliver: that is the combination. Was it 
wrong in Oliver to do this? His conduct is consistent with the best 
as well as with the worst motives. Baum is now dead, and his son- 
in-law, to whom his papers descended, now comes here to fasten 
fraud upon him. He wished to refund the money which Oliver had 
thus advanced, but not being able to do so, gave him a certificate, 
ae the debt. 

The certificate of $213 07. 

The complainant, for the purpose of making out a case of fraudu- 
lent concealment and sinister purpose upon the part of Major Oliver, 
avers, that though he, the complainant, lives, and lived at that time, 
on the Ohio river, within forty miles of Cincinnati, and was weekly 
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in the city, where Baum and the defendant resided, he never knew 
any thing of the alleged indebtedness, until he received a letter from 
Major Oliver, some time in 1823; and that this was all the know- 
ledge he had upon the subject, for the order never was presented to 
him to be paid or rejected, until suit was brought upon it, in at- 
tachment, in Michigan. 

In reply to these allegations, the defendant, Oliver, answers, and 
‘denies that there was any fraud or unfairness in said certificate for 
$213 07, dated September 10th, 1822, mentioned in the bill ; and 
he says, that the same was justly due to him from the Piatt Com- 
pany, for one-half the amount previously advanced by him, at the 
request of Baum, to re-imburse purchasers of lots in Port Lawrence, 
for which an account was rendered to said Baum at the time, with 
the vouchers therefor. ‘This defendant has not in his possession the 
means of re-stating that account, but believes that the exhibit Q, 
attached to complainant’s bill, contains a true statement of that mat- 
ter, and that the item of $426 14 on the debit side of that account 
shows the lots for the refunding the purchase money of which said 
certificate was given in part, being the half thereof, due from said 
Piatt Company; and that said defendant repeatedly, at different 
times, in 1822 and afterwards, requested said complainant to refund 
to him the amount of said certificate, which the said complainant always 
avoided or refused to do; and this respondent distinctly told the 
complainant, that he would attach said quarter-section to satisfy said 
debt, unless it was otherwise paid; and defendant repeatedly re- 
quested payment of the same both before and after his letter to com- 
plainant of February 3d, 1823, referred to in the bill, and even of- 
fered to surrender up or release to said complainant said land after 
he had acquired the title, if said complainant would pay said debt 
of defendant.”’ 

This statement in the answer is responsive to the bill, and there- 
fore evidence in the case ; it shows an early and repeated request on 
the part of Major Oliver to the complainant to pay him in behalf of 
his company what was justly due to him. It shows that the com- 
plainant evaded or glanced off every attempt on the part of this cre- 
ditor to converse with him about the matter, until at last Oliver felt 
it was necessary to act, or submit to the loss of what he had ad- 
vanced. He, therefore, on the 3d of February, 1823, five months 
after the date of the certificate, enclosed a letter to the complainant, 
in which he states to him the reasons why he incurred the liability, 
and the fact that the one-half due by the Baum Company had been 
paid him. It is obvious from the letter, that he recognises the com- 
plainant, since the death of J. H. Piatt, as the head of the Piatt 
Company, and he requests him to use his influence with the admi- 
nistrators of John H. Piatt to pay their proportion, and advise him 
of the names of the members of the Piatt Company as then existing, 
and their several interests. 
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In the argument in the court below, we denabe Ree account could 
not be re-opened for examination. it was a statement of a partner- 
ship account by the acting partner, communicated to all concerned, 
and acquiesced in by them for twelve years ; especially after the 
trustee was dead, and his papers were in the hands of an interested 
party; and more especially, that those who claimed collaterally, 
who had no custody of these accounts or power over them, ought 
not to be called upon, under such circumstances, to vouch the ace 
count or forfeit their right. We thought that, explained or UNeX- 
plained, the account was binding on the parties, so far as third per- 
sons were concerned. ‘The learned judge lield otherwise, and this 
error, as we respectfully contend it is, combined with important mis- 
takes in point of fact, lies at the foundation of the decision below. 
(Mr. Ewing here went into an elaborate examination of the record 
for the purpose of showing that the account was correct.) 

6. The mortgage. 

In the month of August, 1823, Oliver stated an account of pay- 
ments made by himself and Baum for lots 223 and 224, and also an 
exact account, confirmed by original vouchers, of all the expendi- 
tures in improving the lots. He credits Baum with one-half the ex- 
penses, borne by himself, for which he had from time to time ad- 
vanced money to Oliver. He ch: irges also what he had paid to 
Benjamin F. Stic kney for his advances and i improvements upon his 
lot, as compromised pending his suit, and the whole account, 
amounting to $1535 47, was prese nted to Baum for liquidation. 
Baum, being without funds of the company, and owing to his own 
pecuniary embarr: issments, Which then pressed he avily upon him, 
unable himself to advance any thing, mortgaged the property of the 

company which remained in his hands to Oliver, and by his circular 
of January 31st, 1824, informed the individual members of the com- 
pany of what he had done and the state of their indebte ‘dness, and 
earnestly solicited them to make some provision or put it in his 
power to provide for the payment, so that the property might be 
made available to cover their liabilities, which, he assures them, is 
the most that can possibly be expecte ‘d. ‘The other members of the 
company, who had placed Baum in the front of difficulty and trouble, 
turned a deaf ear to his suggestions and remonstrances : they did 
not even deign to answer his ‘etter. ‘The complainant, who resided 
but forty miles from Cincinnati, and who was in the city weekly, 
did not even call to examine the account, to inquire into the state 
of affairs, or speak a single word of cheering or encouragement to 
his partner and agent, who was left to bear, “himself, their accumu- 
lated burden of misfortune and loss. 

It seems to me that there was openness and publicity enough 
upon the part of Baur in this and all his other acts to secure even 
aman of doubtful character from the imputation of fraud, design, 
or concealment. And in the case of the mortgage he had magnani- 
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mously cast out of the account all that applied to himself—his own 
payments to the company for the lots—his expenditures on their im- 
provement, and contented himself as well as he could to suffer the 
loss, so that those who had trusted to him, and relied upon his good 
faith, should come by no injury. 

Proceedings upon this mortgage were not commenced by Oliver 
until about twelve months after the money fell due. In the mean 
time, he avers in his answer, which, though responsive to no special 
allegation, is clearly so to the general scope and tenour of the bill, 
that he used every effort to collect this money of the parties, and 
especially, that he repeatedly applied for that purpose to the com- 
plainant. I do not however conceive this to be a matter of great 
importance. ‘The indisputable fact is shown by the letter of Baum 
to all the partners, in 1824, that they all knew that such mortgage 
had been given to pay the debts of the company, and that, if the 
money were not paid, the property would be proceeded against by 
the mortgagee in due course of law. ‘There is, therefore, no ground 
to complain of secrecy or concealment, and the question arises solely 
upon the legality of the transfer, including the execution of the mort- 
gage, the proceedings in chancery under it, the decree, the purchase, 
and the final assignment of the certificates by Baum to Oliver after 
the sale. These are questions of great importance, and merit a 
careful consideration. 

The right of Baum to sell and convey rests on two grounds: 

Ist. Because the property was personalty in his hands as acting 
partner. 

2d. As trustee of the real estate vested in him for the payment 
of debts. 

Ist. Jt was personalty. 

It is objected, that the land in this case cannot be considered as 
personalty, on the authority of the case where land connected with a 
factory was drawn into question. But there the land was not the 
subject-matter of the trade. Portions of the freehold in a mine have 
been severed and sold. It is true, that in the case before us there 
was no authority to re-invest. But in principle, why should this 
make a difference? The land here was bought to sell again, and 
partnership debts were contracted. What good reason can be 
given, why it should not vest in the acting partner in the same 
manner as goods ? 

2d. But Baum was a trustee. 

Having the title in himself, without any expressed restriction, he 
is presumed to hold it for all the purposes to which equity would 
apply it, and his act was confirmed by acquiescence in the sales to 
Prentiss and Tromley, and in this mortgage for twelve years. It is 
objected that an unreasonable amount of property was mortgaged. 
But the debt was $1835 47, and the first cost of the tracts mort- 
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gaged was $1679 14, and their value had been reduced by the act 
of Congress reducing the price of public lands, to $1049 14; esti- 
mated in proportion. It was the duty of Baum to audit accounts 
and to sell and convey property to pay debts. A mortgage by him, 
and a decree of foreclosure against him, are equivalent. ‘to his deed 
of bargain and sale. We hold that the sale under the mortgage 
gave to Oliver all the title of Baum, and a right to a patent. “But 
if not, if there be any thing irregular or imperfect in the pursuit of 
our right, it is cured by the assignment of the certificates and the 
patent. "How stands the case? Oliver has the legal title, and he 
is called upon to surrender it. He has got it in payment of a debt, 
fairly, from a person having power to settle the debt and cony ey the 
land. But this trustee, so empowered, took two steps instead of 
one. He first mortgaged, then assigned. In law, his mere assign- 
ment is good enough. Can this diffi ulty as to mode affect us in 
equity? There is no reason why this legal title, so acquired, should 
be now disturbed. The complainant had ful! notice of the mort- 
gage, and of the suit thereon. He stood by: suffered the suit upon 
the mortgage to proceed without coming in and making himself a 
party, as he might have done ; suffered the sale to be made without 
objection; the certificates to be assigned and the patent to issue ; 
suffered Oliver to enter upon the property, expend his time, and 
talents, and money, upon it; and we now claim that it is too late 
for him to go into’ chancery. 3 Vesey, 170. 

The complainant should have made ’his election without w aiting 
for future developments. It is not a statutory bar that interposes, 
but acquiescence. 

(Mr. Ewing here went into calculations to show the value of the 
property then, and until 1832.) 

Up to the issuing of the patents in 1830, the value of the pro- 
perty did not change. Suppose this bill had been filed in 1832. 
No chancellor could have acted on the future use which Oliver 
might make of the property. But that further use, and the en- 
hanced value of the property, blends itself everywhere with the 
opinion of the court below, and is made to give a character to past 
transactions. 

1st. There is an impression that the tracts purchased under the 
mortgage and the attachment were of great value; but, according 
to the ev idence, the whole property, at any time from 1822 io 1830, 
was not worth, in cash, $1200. 

2d. In making Oliver’s exchange with the Michigan University 
re-act upon and affect his purchase of the other tracts. 

3d. It fixes upon Oliver a knowledge of the contingent future. 
The bill to foreclose and the attachment were in 1825, and it is sup- 
posed that Oliver’s design in acquiring the other tracts was to re- 
possess 1 and 2; but at that time 1 and 2 belonged to the United 
States, and there was no prospect that any thing but money would 
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ever purchase them. The University did not select until June 25th, 
1827. 

7. Oliver’s agency after the relinquishment. 

At Baum’s request he paid with his own money debts of the Port 
Lawrence Company ; and the vouchers show great accuracy and 
strict justice. Did this disable him from recovering the money so 
paid ? 

8. Agreement to re-purchase. 

The evidence shows an intention on the part of Baum to repur- 
chase, but there was no contract or understanding to that effect. 
Nor does any evidence show how he proposed to carry out his de- 
sign, whether with his own money or a fund raised by contribution. 

9. Suppose Baum had purchased and paid his money, would the 
members of the Port Lawrence Company have been bound to con- 
tribute? or would any trust have resulted to them? or if Piatt had 
made the purchase, could Baum have held any part of the property ? 
Neither of the parties ought to have purchased for the benefit of 
their old partners. ‘There would have been absent persons, insol- 
vent estates, infants, femes covert, all to unite in the expenses 
and incur the hazard of what counsel would have called a reckless 
and extravagant expenditure to build up a city. The purchase re- 
quired capacity, consent, contribution, and also situation and ability, 
to join in its management. ‘The negotiation with the United States 
entirely failed. 

10. The exchange for 1 and 2, and resulting trust. 

It is contended that a trust results to the Port Lawrence Company 
on two grounds: 

1st. ‘That the purchase was for Baum and his associates, who were 
the Port Lawrence Company. ‘This is charged in the bill and de- 
nied in the answer; and the record shows that Oliver is sometimes 
spoken of, in the records of the university, as acting for himself, 
and sometimes for others. It was probably an error of Mr. Wing, 
and corrected by Oliver as soon as discovered. 

2d. That a trust resulted, because the sale on the attachment passed 
no title to Oliver, and therefore the quarter-sections still belonged to 
the Piatt Company ; and because the sale under the mortgage passed 
no title except that of Baum himself, therefore, with that exception, 
the tracts 3 and 4 belonged to the Port Lawrence Company; and 
that Oliver having exchanged 3 and 4 and the quarter-sections for 1 
and 2, a trust results therein to the Port Lawrence Company, and to 
the Piatt Company. 

But a member of the Port Lawrence Company has joined with a 
member of the Piatt Company, and filed this bill. ‘That the part- 
ners in the different companies happen to be the same individuals, 
does not help the case; it is a joinder of different claims in the 
same bill, which becomes multifarious. If so, the difficulty lies 
deeper than mere pleading ; for without such joinder the party can- 
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not present this multifarious case. No such case has ever been sus- 
tained. If there had been an agreement between these two com- 
panies that their land should be so exchanged, and they had vested 
the title in Oliver for the purpose, the bill would lie. But there was 
no such agreement, and no trust assumed on the part of Oliver. 
He pure hased the two tracts of land at judicial sales, was in pos- 
session, claimed title, and made the exchange for himself. ‘The 
books, we believe, show no case in which the separate funds of 
several individuals can be followed into a joint investment, so as to 
raise a trust in the property. (See the authorities referred to by 
Mr. Stanberry.) 

The vast enhancement of the value of the fund with which 1 and 
2 were purchased, by applying to it the labour and skill of Oliver 
and Williams; the time, and efforts, and skill of Oliver, in bringing 
about the exchange, should be considered as a fund which helped 
to pay for 1 and 2 as fully as so much cash. The property has thus 
been made to be worth more than an hundred fold as much as it 
was at the time of the exchange. And this is all to be restored if 
the court hold both, or either of the parties claiming, to be entitled 
to it. 

11. Estoppel. 

Baum conveyed the lands included in the mortgage to Oliver, 
with covenants of warranty. Assets descended to his heirs, who are 
estopped. Co. Litt. 325. 

12. Williams is a bona fide purchaser without notice. 

(See this head discussed at the conclusion of Mr. Stanberry’s 
argument. ) 


Mr. Justice STORY delivered the opinion of the court. 


This is the case of an appeal from the decree of the Circuit Court 
of the district of Ohio, sitting in equity y—rendered in favour of the 
original plaintiff, and it is brought to this court by the original de- 
fendants, who are now the appellants. The record is exceedingly 
voluminous, and the facts and proceedings complicated and per- 
plexed by a variety of details. A general outline of the leading 
facts is given in the printed opinion of the court below, with whic h 
we have been favoured ; and those facts cannot be more succinctly 
stated than they are in that summary—we shall therefore avail our- 
selves of it upon the present occasion. It is as follows: ‘In the 
summer of 1817, the complainant, in connection with John H. Piatt, 
William M. Worthington, and Gorham A. Worth, formed an asso- 
ciation to purchase lands of the United States, at a public sale, 
which was shortly to take place at Wooster, in this state—and_ the 
complainant was appointed the agent of the company, to attend the 
sale for that purpose. 

** Another association consisting of Martin Baum, Jesse Hunt, 
Jacob Burnet, William C, Schenck, William Barr, William Olixer, 
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and Andrew Mack, was formed for the same object—and William 
Oliver and William C. Schenck were appointed its agents to attend 
the sale. 

‘¢ Before the sale took place, it was discovered that both compa- 
nies were desirous of purchasing the same tracts of land, and the 
agents agreed that they would purchase tracts 1, 2, 3, and 4, at, 
and including the mouth of Swan creek, in the United States re- 
serve, at the foot of the rapids of the Miami; and also Nos. 86 and 
87 on the other side of the river, opposite the mouth of Swan creek, 
for the joint benefit of both companies ; each company to have one- 
half of the lands purchased, and to pay at the same rate. Nos. 86 
and 87 were bid off by Oliver, and the certificates of purchase 
issued to him. ‘The other tracts were bid off by the complainant, 
and the certificates of purchase were issued in the names of the 
association represented by him. 

“At the same sale, the complainant, in behalf of his company, 
purchased the north-west quarter of section 2, township 3, the 
south-west quarter of the same section, the north-west quarter of 
section 3, township 3, and also the south-east and south-west quar- 
ters of the same section, in said reserve; and one-fourth of the 
purchase money on each tract being paid, certificates of purchase 
were made out in the names of the company. And the other 
agents purchased for their company, at the same sale, other tracts 
of land. 

‘On the return of the agents to Cincinnati, their acts were rati- 
fied by both companies. One company was designated the Piatt 
Company, the other the Baum Company ; and the union of both, in 
regard to the lands jointly purchased, was called the Port Lawrence 
Company. The joint, or Port Lawrence Company, having made 
their purchase with the view of laying out a town, to be called Port 
Lawrence, appointed Baum a trustee, and authorized him to sell 
lots, and do other things in relation to his agency, for the benefit of 
the company. 

“On the 14th August, 1817, Baum appointed Oliver his attor- 
ney, to sell lots in the town to be laid out, receive the money, and 
give certificates of sale, in the nature of title-bonds, to the pur- 
chasers; and he, in association with William C. Schenk, was au- 
thorized to lay out the town. Saum, and also the proprietors, gave 
to Oliver a letter of instructions in relation to the plan of the town, 
the sale of the lots, &e. By the conditions of sale, one-fourth of 
the purchase money was to be paid down, and the residue in three 
equal annual payments. 

“At the sale of lots, the sum of $855 33 was received by 
Schenck, for which he was to be accountable to Baum. 

“At the sale, Oliver purchased lots 223 and 224, an undivided 
half of which he afterwards conveyed to Baum, and they erected a 
warehouse and other a: on them. 

9 
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“Tn August, 1818, he sold one-half of his interest in the Port 
Lawrence Company to William Steele and William Lytle; and in 
March, 1819, he sold the residue of his interest to Micajah T. Wil- 
liams, one of the defendants, and his partner Embre. 

‘By the reduction of the price of the public lands, and the pres- 
sure of the times, the Port Lawrence Company were under the ne- 
cessity of relinquishing to the United States tracts 1 and 2, having 
agreed to pay for the same about $20,000; and of appropriating 
the money paid on them to the payment in full of the residue of the 
tracts purchased by them, and by the Baum and Piatt Companies 
respectively. In pursuance of this object, the five quarter-sections 
purchased by the Piatt Company were assigned to Baum, the 17th 
September, 1821; and on the same day, tracts numbered 1, 2, 86, 
and 87, purchased in the name of the Piatt Company for the Port 
Lawrence Company ; and also tracts 3 and 4, purchased by Oliver 
for the same company, were assigned to Baum. It is alleged that 
these tracts had been previously assigned to Baum, of which there 
is no evidence. 

“On the 27th September, 1821, Baum, through his agent, Mica- 
jah T. Williams, one of the defendants, relinquished, to the United 
States, tracts 1 and 2. On these tracts there had been paid the 
sum of $4817 55. $1372 34 of this sum were applied to com- 
plete the payments on tracts 3, 4, 86, and 87, the residue of the 
tracts purchased at the sale by the Port Lawrence Company. From 
the relinquished tracts, there still remained $3445 21. Of this 
sum, one-half belonged to the Piatt Company. $1248 were applied 
to complete the payment on the five quarter-sections, which left a 
balance of $474 60 still due to the Piatt Company ; but which was 
applied in payment of lands held by the Baum Company. — , 

*¢ After the relinquishment of the tracts on which the town had 
been laid out, the purchasers of town Jots claimed a return of the 
money paid by them, with interest, and also damages for their im- 
provements. 

“On the 10th September, 1822, Baum gave to Oliver a certifi- 
cate, which stated there was due him, by the Port Lawrence Com- 
pany, the sum of $213 02, which he refunded to purchasers of lots, 
by the request of the company, ‘it being the amount due on the 
shares originally owned by John THI. Piatt, Robert Piatt, G. A. 
Worth, and William M. Worthington.’ 

“And on the 27th August, 1823, Oliver having made out an 
account against the Port Lawrence Company, for money paid by 
him to purchasers of lots, and services rendered as agent, Baum 
admitted his account, amounting to the sum of $1835 47; to se- 
cure the payment of which, Baum executed to him a mortgage on 
tracts 3, 4, 86, and 87. The payment was to be made, with inte- 
rest, on or before the Ist of January, 1824. 

‘The 7th October, 1825 Oliver caused an attachment to be 
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issued by the clerk of iawies county, in the Michigan Territory, 
against Baum and the members of the Piatt Company, on the certi- 
ficate of indebtment given by Baum. ‘This attachment was levied 
on four of the five quarter-sections owned by the Piatt Company, 
and such proceedings were had on the attachment, as to obtain an 
order of sale of the property attached; three of the quarters were 
sold, by the auditors appoinied, for the sum of $241 60, to Noble, 
the agent of Oliver. Noble, shortly afterwards, conveyed these 
tracts to his principal. 

*¢A bill to foreclose the mortgage given to Oliver was filed by 
him in the Supreme Court of Michigan, the 13th of October, 1825. 
And a final decree having been obtained, the mortgaged premises 
were sold, by the assistant register of the chancery court, to Oliver, 
the Ist September, 1828, for $618 56. 

“By the act of 20th May, 1826, the secretary of the Treasury 
was authorized to select, for the benefit of the University of the 
Michigan Territory, a certain number of acres of the public lands 
within the territory, and he selected tracts 1 and 2, which had been 
relinquished. 

‘In the summer of 1828, as appears from the report of the com- 
mittee of the trustees of the university, Oliver, as the agent of Baum 
and others, proposed to exchange certain lands owned by Baum, in 
the vicinity of Port Lawrence, or any of the public lands subject to 
entry, for tracts 1 and 2, on which the town of Port Lawrence had 
been laid out. 

“A law of Congress was passed, authorizing the exchange, the 
13th January, 1830. Previous to this, Baum assigned to Oliver 
the final certificates for the tracts he purchased under the attach- 
ment, and also under the decree of foreclosure; and one of the 
quarter-sections levied on by the attachment, but not sold under it, 
in payment of the balance of the judgment on the attachment, which 
enabled Oliver to obtain patents for the same in his own name. 
And on his conveying to the university tracts numbered 3 and 4, 
except ten acres reserved of number 3, ‘and the north-west quarter 
of section 2, township 3, and also the north-west and south- west 
quarters of section 3, township 3, he received an assignment from 
the university of their right to tracts 1 and 2, for which patents 
were issued in the name of Oliver. 

“ After the exchange was effected, Baum, and the defendant Wil- 
liams, each purchased an interest of one-third in tracts 1 and 2, 86 
and 87. After Baum’s death, in 1832, Oliver provchased his inte- 
rest from his heirs. And the Ist December, 1832, Oliver conveyed 
to Williams an undivided half of the ten aeres reserved in number 3. 
On the 23d May, 1834, he conveyed to him an undivided half of 
tracts 86 and 87, except sixty acres which had been sold to Prentiss 
and ‘l'romley ; and on the day of November, he conveyed to 
him ‘ one undivided half of lots 1 and 2, on which Port Lawrence 
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was laid out, together ‘ with a like interest in all sales val in mprove- 
ments thereunto | belonging.’ 

‘Oliver, Baum, and Williams, agreed to lay out the town of 
r ° > ° 
Toledo on the site of Port Lawrence, and to make titles to the Port 
Lawrence purchasers of lots, on their complying with their con- 
tracts. 

‘Some years after this, Oliver purchased from the Michigan 
University the tracts of land he conveyed to it in exchange for 
tracts 1 and 2. 

** Of the Piatt Company, John H. Piatt is deceased, and his ad- 
ministrators and heirs are made parties to this suit. William M. 
Worthington assigned one-half his interest in the Port Lawrence 
Company, and it 1s claimed and represented by John E. Worthing- 
ton. ‘The interest of Worth has been assigned to the defendant 
Ewing, who also claims the entire interest of Baum, Mack, Barr, 
Burnet, and half the interest of the complainant. 

** Of the Baum Company, Martin Baum, Jesse Hunt, William C. 
Schenck, and William Barr, are deceased.” 

Such is a general outline of the leading facts. There are others 
which may be required to be adverted to in the progress of this 
opinion; but there are many details which must necessarily be 
passed over in silence, as they would tend to embarrass the discus- 
sion of the main questions in the cause, and obscure rather than 
illustrate the merits thereof. 

The object of the bill is to subject the tracts No. 1 and No. 2, 
now constituting the site of the town of ‘Toledo, formerly known as 
Port Lawrence, to the rights of the Port Lawrence Company, com- 
posed, as we have seen, of the Piatt Company and the Baum Com- 
pany, and those who claim under them, now in the possession of 
Oliver and Williams, under a title derived from the grant of the 
Michigan University, upon the ground that a trust has attached to 
those tracts in favour of the Piatt and Port Lawrence Companies, 
under the circumstances which will be presently stated. These cir- 
cumstances are, that the lands given in exchange to the Michigan 
University, for tracts No. 1 and No. 2, under the negotiation with 
the university, were, at the time, the property of the Piatt and Port 
Lawrence Companies, as cestuis que trust thereof; that the facts were 
at the time well known to Baum, and Oliver, and Williams, and 
consequently that the trust by operation of law attached thereto in 
the hands of those parties. To this conclusion several objections 
have been taken by the counsel for the appellants. In the first 
place, that no such irust attached to the lands so given in exchange 
to the Michigan University, at the time of the transfer, and conse- 
quently none to tracts Nos. 1 and 2, taken in the exchange. In the 
second place, that if it did, as Oliver afterwards repurchased the 
exchanged lands from the university, and Oliver and Williams under 
him now hold some parts thereof, the trust is revived, and has re- 
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attached to these lands, and thus has displaced any supposed trust 
upon tracts No. 1 and No. 2, at least pro tanto. In the next place, 
that Oliver and Williams are purchasers without notice of the trust, 
or of any misapplication of the trust property by the trustee. 
Before proceeding to the considerations applicable to the first and 
third points, it may be well to dispose of that which grows out of 
the second point, as it involves a most important principle in equity 
jurisprudence. It is a clearly established principle in that jurispru- 
dence, that whenever the trustee has been guilty of a breach of the 
trust, and has transferred the property, by sale or otherwise, to any 
third person, the cestui que trust has a full right to follow such pro- 
perty into the hands of such third person, unless he stands in the 
predicament of a bona fide purchaser, for a valuable consideration, 
“without notice. And if the trustee has invested the trust property) 
or its proceeds, in any other property into which it can be distinctly 
traced, the cestui que trust has his election either to follow the same | 
into the new investment, or to hold the trustee personally liable for 
the breach of the trust. This right or option of the cestui que trus 
is one which positively and exclusively belongs to him, and it is not 
in the power of the trustee to deprive him of it by any subsequent 
repurchase of the trust property, although in the latter case the 
cestui que trust may, if he pleases, avail himself of his own right, 
and take back and hold the trust property upon the original trust ; 
but he is not compellable so to do. ‘The reason is, that this would 
enable the trustee to avail himself of his own wrong; and if he had 
made a profitable investment of the trust fund, to appropriate the 
profit to his own benefit, and by a repurchase of the trust fund to 
charge the loss or deterioration in value, if any such there had been, 
in the mean time, to the account of the cestui que trust—whereas the 
rule in equity is, that all the gain made by the trustee, by a wrongful 
appropriation of the trust fund, shall go to the cestui que trust, and | 
all the losses shall be borne by the trustee himself. The option, in’ 
such case, to take the new or the original fund is, therefore, (as has 
been already suggested,) exclusively given to the cestui que trust, 
and is given to him for the wisest purposes and upon the soundest 
public policy. It is to aid in the maintenance of right and in the 
suppression of meditated wrong. Many cases on this subject will 
be found collected in the elementary writers. (See 2 Sugden on 
Vendors, chap. 14, sect. 3, p. 148, &c., 9th edit. ; 2 Story Eq. Jurisp. 
sect. 1258 to sect. 1265, 3d edit. ; Com. Dig. Chancery, 4 W. 25, to 
4 W. 28 ;) and the rule will be found fully discussed and recognised 





in Ryall v. Ryall, 1 Atk. 59; Lane v. Dighton, Ambler, 409 ; Lench 
v. Lench, 10 Ves. 511; and Docker wv. Somes, 2 Mylne & Keen, 655 ; 
in many of its important bearings. Lord Ellenborough, in the case 


of Taylor v. Plumer, 3 Maule & Selw. 562, examined and confirmed 

the doctrine in its application to cases at law, and cited and approved 

the decisions in equity; so that it is plain upon authority, and the 
Von. Ill.—51 2u2 
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same would be equally true upon principle, that if the tracts Nos. 1 
and 2 were purchased with the trust fund belonging to the Piatt and 
Port Lawrence Companies, the latter are at full liberty to follow the 
same into the hands of any persons not being bona fide purchasers 
for a valuable consideration without notice, and the circumstance 
that there has since been a repurchase of the original trust property 
by Oliver, does not in any manner affect, or control, or vary, the 
right or option of the cestuis que trust. The case is not like that 
put at the bar, where a part of the funds of the cestuis que trust have 
been mixed up with other funds exclusively belonging to the trustee 
in the new purchase or investment. In such a case there may be 
ground to hold the trust funds in charge pro tanto therein. Here, 
the whole consideration of the purchase was a fund wholly and ex- 
clusively belonging to the cesfuis que trust, if they have made out 
any title at all, which we shall hereafter consider. 

Let us then’ proceed to the consideration of the other questions 
above stated. And the first is, whether at the time of the exchange 
with Py Michigan University, the lands given in exchange for tracts 
Nos. 1 and 2, were, in the hands of the party or parties making that 
exchange, affected with any trust such as has been already. sug- 
gested? And this leads us to the consideration of the antecedent 
state of facts between the parties to this record. 

We have seen that the original purchase of tracts Nos. 1, 2, 3, 
and 4, and Nos. 86 and 87, was made for the account and benefit 
of the Port Lawrence Company; and the object of the purchase 
was to lay out a town thereon, and to sell the lots to purchasers. 
Baum was appointed a trustee and agent for this purpose, and he 
was to make sale of the lots and conduct the other affairs of the 
agency. With the consent of the company, in August, 1817, he 
employed Oliver as a sub-agent, who received instructions from the 
company in relation to the plan of the town (which he was. to lay 
out in conjunction with Wm. C. Schenck) and the sale of the lots. 
This agency of Oliver, under Baum, was originally (as it should 
seem) limited to one year, but it was certainly ‘continued, if not for 
all, at least for some purposes, to a much later period. In August, 
1818, Oliver sold one-half of his interest in the Port Lawrence Com- 
pany ‘to Steele and Lytle, and in March, 1819, he sold the residue 
to the defendant Williams, and his partner Embre. And these facts 
are most important to be borne in mind, since they clearly establish 
that Oliver, as an original proprietor, and Williams, as a derivative 
proprietor, under Oliver, in the Port Lawrence Company, had full 
and complete notice of the nature and objects of the original pur- 
chase by that company, and of the trust and agency of Baum in 
accomplishing those objects. In truth, the laying out of a town on 
those tracts, and the sale of the lots, seems to have been an enter- 
prise always cherished by some of the company with uncommon 
solicitude and sanguine expectations of profit. 
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In consequence of the reduction of the price of the public lands 
by Congress, and the pressure of the times, the Port Lawrence 
Company found themselves compelled, in 1821, to relinquish a part 
of their tracts to the government. For this purpose they assigned 
all the four tracts to Baum, in September, 1521; and the Piatt Com- 
pany at the same time assigned to Baum their five quarter-sections ; 
and he, through the defendant, Williams, thereupon relinquished 
tracts Nos. 1 and 2, to the United States, and the return purchase 
money was applied pro tanto to complete the payments due on the 
other tracts, (Nos. 3 and 4, and Nos. 86 and 87,) and the residue 
was applied partly to pay the balance due on the five quarter-sec- 
tions, purchased by the Piatt Company, and partly to pay a balance 
due on other Jands purchased by the Baum Company. 

Pausing here, for a moment, it is apparent that the original trust 
created in tracts Nos. 1 and 2, under the agency and assignment to 
Baum, for the benefit of the Port Lawrence Company, was, by this 
relinquishment to the government, entirely displaced and extin- 
guished. These tracts afterwards, in the summer of 1828, under 
the act of 20th of May, 1826, were selected by the secretary of the 
Treasury for the Michigan University, and certainly came into the 
possession of the latter “discharged of the trust. Still, however, it 
is obvious from the papers in the cause, that in the “intermediate 
time between the relinquishment of these tracts and the grant thereof 
to the university, the original plan of establishing a town on the site, 
remained a favourite project of Baum as agent of the Port Lawrence 
Company, and he made strenuous efforts by “applications to Congress, 
and to the General Land-office, to reacquire the title thereof, not for 
himself alone, but, as his applications and letters show, on behalf 
of himself and his associates. Ile constantly held himself out as 
acting for the benefit of the concern; and there is every reason to 
suppose, that some, if not all, of his associates were lulled into se- 
curity, and contemplated, if he should be successful, to resume the 
original plan. ‘This may serve in some measure to explain their 
inactivity, and to show that they continued to place unlimited con- 
fidence in Baum, that all his proceedings would be for their benefit, 
and not for his own sole advantage. Baum petitioned Congress on 
the subject as early as January, 1522, and in his letter to Mr. Brown, 
(a senator in Congress, of the 25th of December, 1822, enclosing 
a duplicate of his petition, he says: ‘ Enc Josed is the petition 
signed by myself only, still others have an interest in it;’? and he 
names in the letter, and its postscript, Williams, Piatt, and others. 
In another letter to the same senator, dated the 6th of February, 
1823, he says: ‘* The tracts purchased by myself and associates in 
that quarter ; those retained and relinquished can be ascertained in 
the Land-office.”” In another letter addressed to the commissioner 
of the General Land-office, as late as the 27th of July, 1827, he 
says: ‘In consequence of the President’s proclamation, announcing 
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the sales of lands, I attended, at Delaware, on the 9th instant, but 
was much disappointed to find there instructions of the General 
Land-oflice, to withhold from sale all lands situate north of the 
line which divided the state of Ohio and the Michigan Territory, for 
I went there for the express purpose of repurchasing tracts Nos. 1 
and 2, in the Maumee reservation, which I formerly owned and 
which I have relinquished.” He adds: ‘These lands, though 
bought in sundry persons’ names, were afterwards transferred to me 
as agent for the purpose of managing and conveying them in case 
of sales.” In the same letter he protests against the trustees of the 
Michigan University having a grant of these tracts, as they have no 
claim to the same, and that he has a strong claim upon the govern- 
ment. 

To repel the inferences deducible from these facts, it is said, that 
the testimony of Carneal establishes that Piatt attended that very 
sale at Delaware for the purpose of buying these tracts, not for the 
Port Lawrence Company, but for another company consisting of 
Colston, Carneal, and himself; and that Baum also attended on his 
own account, and not for the Port Lawrence Company. Of trans- 
actions of this nature, after such a lapse of time, it 1s perhaps not 
easy to ascertain all the facts which then regulated the conduct of 
the parties, when they depend upon the frail recollections of wit- 
nesses. It is quite possible that the circumstances might have been 
explained, and nothing have been intended by either party really 
injurious to the interests of the Port Lawrence Company. But as 
no sale took place of these tracts upon that occasion, the only effect 
which can be properly attributed to the testimony, admitting it in its 
fullest latitude, is, that it weakens our confidence in Piatt’s own 
conduct, and diminishes the force of the inference as to Baum’s thea 
acting as an agent for the Port Lawrence Company. Bnt the writ- 
ten statements of Baum in the letters above cited are evidence of 
his intentions and acts, of a far higher character, which the lapse of 
time has not obscured or varied, and those letters are, as to himself, 
most conclusive to show, that he did not deem himself as acting for 
his own interest alone, but for that of his associates also, in his whole 
proceedings to re-acquire those tracts. 

As soon as the Michigan University had obtained a title to tracts 
Nos. 1 and 2, (in the summer of 1828,) Oliver, avowedly on bekalf 
of Baum, made an application to the trustees of that university for 
an exchange of those tracts for other tracts in the vicinity. ‘These 
negotiations were begun as early as the 12th of August, 1828, and 
Various propositions were made and negotiations were had by the 
trustees and Oliver, as agent of Baum, between that time and the 
4th of January, 1831, when the consent of Congress having been 
obtained for the exchange, by an act approved on the 13th of Janu- 
ary, 1830, the university agreed to make the exchange ; and ac- 


cordingly, by their deed, dated the 7th day of February, 1830, did 
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convey their right and title to tracts Nos. 1 and 2 to Oliver in fee- 
simple, in consideration of receiving a deed from Oliver of certain 
tracts, containing seven hundred and sixty-seven and a half acres, 
viz.: the whole of tracts Nos. 3 and 4, the south-west quarter of 
section 2, and the west half of section 3; the tracts being part of 
the purchase of the Port Lawrence Company, and the quarter and 
half sections being part of the purchase of the Piatt Company, in 
1817. We thus trace the trust property home to the Michigan Uni- 
versity, as obtained by a conveyance from and under Baum and 
Oliver in pursuance of a negotiation, avowedly made by Oliver on 
behalf and as agent of Baum, as the sole consideration of the grant 
of Nos. 1 and 2 to Oliver by the university. 

And this conducts us to the consideration of that which is the 
main hinge on which the present case turns; that is, whether the 
tracts, so conveyed by Oliver to the university, were at the time af- 
fected with the trust in favour of the Piatt and Port Lawrence Com- 
panies, with which they were originally chargeable in the hands of 
Baum. ‘This necessarily involves a review of the title of Oliver to 
the tracts (the three quarter-sections) belonging to the Piatt Com- 
pany under the attachment proceedings in Michigan, and also of his 
title under the mortgage of tracts Nos. 3 and 4, and Nos. 86 and 
87, belonging to the Port Lawrence Company, and the foreclosure 
thereof,—in connection with the subsequent acts of Baum and Oliver 
in the premises. Unless the title thus derived is beyond all legal 
exception (omni exceplione major) as an adverse and unimpeachable 
title, it is plain, that the original trust attached at the time of the 
exchange to the tracts so cony eyed, and consequently (as has been 
already “suggested) it was, at the option of the cestuis que trust, trans- 
ferable and transferred to tracts Nos. 1 and 2. For it is in our 
judgment beyond all question, that Oliver at the time of the ex- 
change had {ull notice of the trust and title originally invested in 
Baum, and that his acts in making the exchange are to be deemed 
the acts of Baum, and affected by the same considerations as if per- 
sonally transacted by Baum himself, and were designed by mutual 
consent to promote the contemplated objects and interests of both. 

And, first, let us review the proceedings under the attachment. 
In September, 1822, Baum gave a certificate to Oliver, stating that 
a debt of $213 02 was due to him from the Port Lawrence Com- 
pany for money refunded to purchasers of lots at the request of the 
company, “it beiug the amount due on the shares originally owned 
by John I. Piatt, Robert Piatt, G. A. Worth, and Wm. M. Worth- 
ington.” ‘These persons constituted the Piatt Company; and con- 
sequently the claim thus asserted was a sub-division of a debt con- 
fessedly due from the Port Lawrence Company, in which the Piatt 
Company had a moiety of the interest only. Whether Baum had, 
in virtue of his genet ral agency, the right to give such a certificate, 
thus severing a joint debt, so as to be binding upon the Piatt Com- 
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pany » alone, withe ut their consent, and whether this certificate was 
bona fide given under justifiable circumstances, it is unnecessary to 
consider, although the iransaction is certainly open to some obser- 
vation in point of authority as well as propriety in the then unliqui- 
dated concerns of the Port Lawrence Company. Assuming, how- 
ever, the transaction to have been perfectly correct and binding in all 
respects, let us examine the subsequent proceedings consequent 
thereon. Upon this certificate Oliver, in October, 1823, instituted 
a suit by attachment in Monroe county, in the territory of Michigan, 
against Baum, Robert Piatt, G. A. Worth, and William W orthing- 
ton, (John H. Piatt being then deceased ,) alleging them to be joint 
partne rs and survivors, and all residing out of the territory—upon 
which four of the quarter-sections of land owned by the Piatt Com- 
pany in that county were attached. At the October term, 1826, of 
ithe same court, judgment was obtained by default against all the 
defendants, no appearance having been entered for them ; ; and upon 
the execution issuing thereon, three of the four sections (those which 
were afterwards conveyed to the Michigan University) were sold, and 
bid off by an agent of ‘Oliver, and were afterwards conveyed by him 
to Oliver. Of this suit there is no pretence to say, that any of the 
defendants, except Baum, had any notice, if indeed he had any, 
although some of them resided in the same state where Oliver resided, 
and one of them in a neighbouring state, at no great distance, who was 
known to be a man of large property. The other members of the 
Port Lawrence Company were not made parties to the suit. It was 
brought in a distant territory, almost then a wilderness, more than 
two hundred miles from the residence of the defendants ; and if it 
had been the design of Oliver to procure a judgment against the par- 
ties, without any notice to them, which should be obligatory upon 
them, and to give Oliver a good title to the lands at a comparatively 
trivial price, better means could scarcely have been devised to ac- 
complish the purpose. For the institution and consummation of this 
suit behind the backs and without the knowledge of the parties in 
interest, no better excuse can now be found than that Oliver did not 
choose to institute a suit against them at home, as it might give them 
offence and break up some former ties of acquaintane e. How far 
such an excuse is admissible we do not stop to inquire. It rather 
tends to cast a shade upon the transaction than to vindicate it. But 
what was the title thus acquired, supposing all the proceedings to be 
bona fide? It was a mere naked title in equity to the tracts, the 
title to which still remained in the United States; and the legal title 
could not be consummated, unless the certificates of the purchase 
and payments for the tracts were first surrendered to the United 
States. ‘Those certificates were then in the hands of Baum, as trus- 
tee of the Piatt Company; and he had no right under the cireum- 
stances to assign or surrender those certificates to Oliver to enable 
him to make his title available at law, without the express consent 








JANUARY TERM, 1845. 407 


Oliver et al. v. Piatt. 








of the Piatt Company. If he had refused, Oliver could not have 
obtained them, unless upon a bill in equity to which all the propri- 
etors should be made parties, and in which they would have been 
at full liberty to examine into the validity and sferits of the original 
claim of Oliver, on which his attachment was founded, and also into 
the regularity and bona fides of the transactions in and under the 
suit. Yet Baum, in December, 1828, assigned and surrendered up 
these certificates to Oliver, and thus enabled him to consummate his 
title and reduce it to a legal title, by obtaining a patent, without any 
such consent; and in so doing he was guilty of a manifest breach 
of trust, of which Oliver cannot now be permitted to pretend igno- 
rance. It is also a fact of no small significance, that the surrender 
of these certificates was contemporaneous with the surrender to Oli- 
ver of the certificates of tracts Nos. 3 and 4; and subsequently, in 
December, 1829, a like surrender of Nos. 86 and 87, belonging to 
the Port Lawrence Company, under the foreclosure of the mortgage, 
which we shall have occasion to review ; and that all this was done 
pending the negotiations with the Michigan University by Oliver on 
behalf of Baum for the exchange. 

This view of the matter releases us from no small doubt and dif- 
ficulty in relation to an argument pressed at the bar with great earn- 
estness ; and that is, whether such an equity was attachable and 
vendible under the attachment law of Michigan. ‘There is great 
difficulty in maintaining the affirmative, for the reasons stated in the 
opinion of the learned judge in the court below; and especially if, 
as has been suggested, the act is but a transcript of an act of New 
Jersey, and the courts of that state have, as has been asserted at the 
bar, held no such equity attachable. 

Then, as to the mortgage and the proceedings under it. The 
mortgage was given upon tracts Nos. 3 and 4, and Nos. 86 and 87, 
by Baum to Uliver, in August, 1823, upon an account then adjusted 
between him and Oliver against the Port Lawrence Company (and 
which does not appear ever to have been examined or sanctioned 
by the company itself) for a balance of $1835 47, then supposed to 
be due to him for money paid and services rendered by him as agent 
of the company. In October, 1825, a bill was filed in the Supreme 
Court of Michigan (within which these tracts were situate) to foreclose 
the mortgage ; and such proceedings were had upon this suit, that, 
in September, 1828, the tracts were sold, and at the sale bought by 
Oliver for the sum of $618 56, and a deed of conveyance thereof was 
accordingly made to him. To this suit Baum alone was made a party ; 
none of the other proprietors of the Port Lawrence Company being 
made parties, although Oliver knew perfectly well who they were, 
and that Baum was merely their trustee, and that they were the 
cestuis que trust, possessing the beneficial interest in the premises. 
Under such circumstances, to allow the foreclosure to stand, so as to 
conclude the rights of the cestuis que trust, would be a violation of 
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all the doctrines of courts of equity upon this subject. ‘The decree 
must be treated, as to them, as wholly inoperative and void. 

But there is another view of the matter, which is conclusive. The 
mortgage was of a mere equity, the legal title being still outstanding 
in the United States; and supposing that this equity could have been 
foreclose d in such a suit, (which, considering the defect of the real 
parties in interest, it clearly could not,) still it was a naked equity, 
which could be made available to sbtain a legal title from the United 
States, only by an assignment and surrender of the certificates of the 
purchase and payments, then held by Baum for the benefit and use 
of the Port Lawrence Company. And here, again, the same consi- 
derations apply, which have been already suggested. Oliver could 
not obtain an assignment and surrender of those certificates, except 
by a bill in equity against Baum, to which the other proprietors in 
the Port Lawrence Company must have been made parties, as they 
were necessary parties; and thus the whole merit of the mortgage and 
foreclosure must have been brought directly before the court for adju- 
dication. Yet Baum, without any consultation with or assent of those 
proprietors, assigned ‘and surrendered the certificates of those tracts 
also to Oliver, and thus enabled him to obtaina patent therefor from 
the United States, in subversion of their rights and his duty. This 
was a gross breach of trust, and was done (let it be repeated) in De- 
cember, 1828 and 1829, pending the negotiations with the Michigan 
University, obviously for the purpose of enabling Oliver in his, 
Baum’s, name, and on his behalf, to consummate the exchange. 
And, finally, when the negotiation was consummated by means “of 
these very certificates, Oliver, with the consent of Baum, was ena- 
bled to obtain a pate nt there for, on the 4th of March, 18: 31, 

Very soon after the patent was so obtained, viz., on the 16th of 
May, 1831, we find that Baum, Oliver, and Williams, entered into 
a written agreement, by which Oliver purported to sell, in fee-simple, 
to Baum and Williams, each one-third part of the tracts Nos. 1 and 
2, and Nos. 86 and 87, with the exception of sixty acres out of No. 
86; and they were to receive a quit-claim deed therefor from him ac- 
cordingly, for the sum of $1555 for each third part. The parties 
farther agreed to lay out a town upon the old site, with some change 
of the plan, and to bring the lots into the market for sale; and they 
were to contribute to the charges and expenses according to their 
respective interests. After the death of Baum, Oliver purchased his 
share of the tracts from his heirs; and by certain deeds of quit-claim, 
executed in December, 1832, in May, 1834, and in November, 
1834, Oliver conveyed one-half of the premises to Williams. 

Now, looking at these transactions together, it seems almost im- 
possible to escape from the conclusion, that Baum and Oliver had a 
mutual interest in the negotiation with ‘the Michigan University ; that 
it was not only carried on in the name of Baum, and apparently for 
his account but that Oliver acted as his agent throughout; that the 
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deed from the University was made directly to Oliver, with the con- 
sent of Baum; that*the assignment and surrender of all the certifi- 
eates by Baum, to Oliver, was for the express purpose of enabling 
Oliver to complete the bargain with the university; and that the 
agreement between Baum, Oliver, and Williams, which followed al- 
most unmediately upon the grant of the patent, was made in pursu- 
ance of a prior understanding between all the parties, and was but 
a consummation of the objects originally contemplated by Baum and 
Oliver, from the period of their first negotiation with the University 
down to the time of the execution of that agreement. And all this 
was done by Baum and Oliver, without the knowledge, or consent, 
or approbation, of the Piatt and Port Lawrence Companies, and was 
never sanctioned by them. Under such circumstances, what is the 
true duty of a court of equity? It is, to hold the parties engaged in 
these transactions, with full notice of the title and the trust in Baum, 
bound by that trust, and to enforce that trust against the tracts Nos, 
1 and 2, so far as they remain in their hands unaffected by the rights 
of purchasers under them, bona fide for a valuable consideration, 
without notice. In our judgment, no reasoning can make the pro- 
position more clear than a simple recital of the facts, and the state- 
ment of the general doctrine of equity jurisprudence that the cestuis 
que trust have an option to follow their property, or its proceeds, into 
any other property into which it has been converied by a breach of 
the trust, subject only to the rights of such purchasers as have been 
just referred to. Indeed, the question, as against Baum and Oliver, 
seems absolutely closed by the siate of the evidence; and their inti- 
mate knowledge of the whole concern requires neither illustration nor 
commentary. ‘ 

Let us, then, proceed to the consideration of the case as to Wil- 
liams. It is said that he stands in the predicament of a bona fide pur- 
chaser for a valuable consideration, without notice; and if he does, 
he is certainly entitled to protection. Williams, in his answer, as- 
serts himself to be such a purchaser, but it is difficult to maintain 
that averment in its just legal sense, looking to all the circumstances 
of the case. In 1819, he became a purchaser of one-half of the in- 
terest of Oliver in the Port Lawrence Company, and, as such, he 
could not fail to know that tracts Nos. 1 and 2, 3 and 4, and Nos. 
86 and 87, belonged to that company; and he has never ceased to 
be a member of that company. In 1821, he was employed by 
Baum, the acknowledged trustee and agent of the company, to sur- 
render tracts Nos. 1 and 2 to the government of the United States ; 
and through him the relinquishment took place. He says that he 
did not know of the negotiation between Oliver and the University, 
for an exchange of the lands, unjil after its consummation, and never 
heard of the details of said negotiations, nor what lands were given 
in exchange, except parts of tracts Nos. 3 and 4. Now, these very 
tracts belonged to the Port Lawrence Company, so that he was ne- 
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cessarily put upon the inquiry by what means Baum had parted with 
them, and Oliver had become possessed of them. Besides, in his 
negotiation and surrender of tracts Nos. 1 and 2 to the government, 
and the apportionment of the funds arising from the relinquished 
lands, first to the remaining lands of the Port Lawrence Company, 
and then to the lands respectively purchased by the Piatt and Baum 
Companies, he necessarily became acquainted with the relative in- 
teresis of all these companies therein. The origin and title of the 
Michigan University to the tracts Nos. 1 and 2, and the exchange 
thereof with Oliver, were matters of public notoriety, and proclaimed 
in the acts of Congress under which the exchange was made. The 
deed from the University to Oliver recited the material facts respect- 
ing the lands given in exchange, and referred to the records of the 
antecedent negotiations; and the patent itself, from the government, 
of tracts Nos. 1 and 2, referred to the deed of Oliver to the Univer- 
sity, of the lands given in exchange; so that it is most manifest 
that Williams, as a proprietor in the Port Lawrence Company, and 
as agent thereof in the relinquishment above referred to, and as a 
purchaser under Oliver, not only had the most ample means of know- 
ing the nature and character and extent of the title of Oliver to the 
Jands under consideration, but he was positively put upon inquiry 
in relation to the whole matter. If, under such circumstances, he 
chose to remain in indolent ignorance or indifference to the title, it 
was a voluntary ignorance-and indifference, which ought not to be 
permitted to avail him against the rights of the cestuis que trust. If 
we add to this the fact that within two months after the patent was 
obtained by Oliver, he and Baum united in an agreement with Oli- 
ver, by which each was to take a third part in the tracts Nos. 1 and 2, 
and Nos. 86 and 87, (these tracts never having been relinquished by 
the Port Lawrence Company to the government,) to be laid out asa 
town, and the lots sold on joint account, it would seem almost in- 
credible that he should not have made some inquiries on the subject. 
And the only reasonable conclusion seems to be, that he was in as 
full possession of all the facts as were his partners Oliver and Baum. 
Another significant circumstance is, that this very agreement con- 
tained a stipulation that Oliver should give a quit-claim deed only 
for the tracts; and the subsequent deeds given by Oliver to him ac- 
cordingly were drawn up without any covenants of warranty, except 
against persons claiming under Oliver, or his heirs and assigns. In 
legal effect, therefore, they did convey no more than Oliver’s right, 
title, and interest, in the property; and under such circumstances, 
it is difficult to conceive how he can claim protection as a bona fide 
purchaser, for a valuable consideration, without notice, against any 





title paramount to that of Oliver, which attached itself as an unex- 


tinguished trust to the tracts. 
And here, in our judgment, the merits of the case would seem to 
be brought to a close. But certain objections have been made to 











JANUARY TERM, 1845. 4l1l 








Oliver et al. vu. Piatt. 


the right of the plaintiff to maintain the bill upon other collateral 
grounds. In the court below an objection was taken, by way of 
plea, that the original agreement of the Piatt and Baum companies, 
in regard to the purchases of these tracts at the public sale in 1817, 
was an illegal combination in fraud of the rights of the United States, 
and therefore it makes the whole purchase an utter nullity. This 
objection was fully answered.in the opinion of the Circuit Court, in 
which, on this point, we fully concur. It has been abandoned by 
the learned counsel here; and, indeed, in our opinion, properly 
abandoned, as unmaintainable in point of fact as well as law. 

Another objection is to the lapse of time. 'The mere lapse of 
time constitutes of itself no bar to the enforcement of a subsisting 
trust; and time begins to run against a trust only from the time 
when it is openly disavowed by the trustee, who insists upon an 
adverse right and interest, which is fully and unequivocally made 
known to the cestui que trust. Now, until 1831, no final overt act 
was done by Baum in violation of his duty as trustee ; and the first 
and great breach of that duty, on his part, was the surrender of the 
certificates of the tracts to Oliver at different periods between 1828 
and 1831. At what particular period the subsequent acts of Baum, 
Oliver, and Williams, became first known to the plaintiff and the 
other proprietors of the Piatt and Port Lawrence companies having 
the same interest, does not distinctly appear; but the facts coul 
not have been fully known or understood until within a few years 
before the filing of the bill, and at most probably not exceeding 
eight or ten. ‘That period, upon admitted principles, is far too 
short to interpose any positive bar to relief in equity. There may 
have been an unjustifiable delay, and gross inattention on the part 
of some of the proprietors. But as against persons perfectly conu- 
sant of the trust it can furnish no ground for any denial of the relief 
which the case otherwise requires. 

Another objection urged at the argument is, that the bill is multi- 
farious in uniting the trust property owned by the Piatt Company 
and the Port Lawrence Company in one bill, as the interests of each 
are separate and distinct in the tracts conveyed by Oliver to the 
Michigan University. We are of opinion that the bill is in no just 
sense multifarious. It is true that it embraces the claims of both 
the companies; but their interests are so mixed up in all these 
transactions, that entire justice could scarcely be done, at least not 
conveniently done, without a union of the proprietors of both com- 
panies ; and if they had not been joined, the bill would have been 
open to the opposite objection that all the proper parties were not 
before the court, so as to enable it to make a final and conclusive 
decree touching all their interests, several as well as joint. It was 
well observed by Lord Cottenham in Campbell v. Mackay, 1 Mylne 
& Craig, 603, and the same doctrine was affirmed in this court 
in Gaines and wife v. Relf and Chew, 2 How. 619, 642, that it is 
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impracticable to lay down any rule, as to what constitutes multifa- 
riousness, as an abstract proposition ; that each case must depend 
upon its own circumstances; and much must necessarily be left, 
where the authorities leave it, to the sound discretion of the court.(a) 
But, if the objection were tenable, (as we are of opinion it is not,) 
it would be quite too late to insist upon it. The objection of mul- 
tifariousness cannot, as a matter of right, be taken by the parties, 
except by demurrer, or plea or answer; and if not so taken, it is 
deemed to be waived. It cannot be insisted upon by the parties 
even at the hearing in the court below, although it may at any time 
be taken by the court sua sponte, wherever it is deemed by the court 
to be necessary or proper to assist it in the due administration of 
justice. And at so late a period as the hearing, so reluctant is the 
court to countenance the objection, that, if it can get on in the 
cause to a final decree without serious embarrassment, it will do so, 
disregarding the fault or error, when it has been acquiesced in by 
the parties up to that time. 12 fortiori an appellate court would 
scarcely entertain the objection, if it was not forced upon it by a 
moral necessity. ‘There is no pretence to say, that such is the pre- 
dicament of the present cause in this court. 

Another objection taken at the argument is, that Baum’s heirs can- 
not insist upon any title to the property in question, because they 
are bound by the w arranty of their ancestor in the conveyance 
thereof to Oliver. But this objection has no foundation whatsoever 
in law, whether the warranty be lineal or collateral; for the heirs 
here do not claim any title to the property by descent, but simply 
by purchase ; and it is only to cases of descent that the doctrine 
of warranty applies. For this it is sufficient to cite Litt. sect. 735; 
Co. Litt. 365; Com. Dig. Guaranty, I. 2, and Bac. Abridgment, 
Warranty, G, H, 1, L. ‘The fact, therefore, that assets descended 
upon Mary P. Ewing, one of the children and heirs of Baum, can 
have no influence upon the right of her husband or herself to enter 
the land in controversy by purchase, however it might repel their 
right to take it by descent. 

“Another objection suggested at the argument was the difficulty of 
apportioning the respective interests of the cestuis que trust in the 
tracts Nos. 1 and 2. But this difficulty has been overcome ; and it 
constitutes no matter of difference between the Piatt and the Port 
Lawrence Companies, so far as their own interests are concerned, as 
distinguished from that of Oliver and Williams. 

As to the report of the master and the exceptions thereto in the 
court below, alihough those exceptions were not formally overruled 
or allowed ; yet it is plain that in the final decree they were all dis- 
posed of, some being allowed and others disallow ey and no argu- 





(a) See also Story Eq. Plead. sect. 530 to sect. 540, and the authorities there 
aited. Attorney-General v. Cradock, 3 Mylne & Craig, 85. 
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ment has been addressed to us upon the present occasion, which 
points out any specific errors, which require correction beyond those 
which have been already incidentally hinted at. 

We pass over some other objections, which were suggested at 
the argument, without remark, as this opinion has already been 
protracted to an unusual length. We need only say, that we see 
nothing in those objections which requires us to reform the decree 
of the court below. 


Upon the whole, the decree of the Circuit Court is affirmed, with 
costs. 





Wasnincton Brince Company, APPELLANT, v. WiLtiAM STEWART, 
James STewart, AND Joun GLENN. 


After a case has been decided upon its merits, and remanded to the court below, 
if it is again brought up on a second appeal, it is then too late to allege that 
the court had not jurisdiction to try the first appeal. 


The Supreme Court has no power to review its decisions, whether in a case at 


law or in equity. A final decree in chancery is as conclusive as a judgment 
at law. 


An aflirmance by a divided court, cither upon a writ of error or appeal, is con- 
clusive upon the rights of the parties. 

Tuts was an appeal from the Circuit Court of the United States, 
for the District of Columbia, held in and for the county of Wash- 
ington, sitting as a court of equity. 

“The same case was before the court at January term, 1840, and 
the decree of the court below affirmed by the Supreme Court, but 
in consequence of the court being equally divided, no opinion Was 
given, and no report of the case published. It now came up on an 
allegation that it was improperly brought up before, as the decree, 
from which the appeal was taken, was said not to be a final decree. 

The case was this: 

The Washington Bridge Company were the owners of a bridge 
across the Potomac river, under a charter granted in 1808. In 
February, 1831, a large part of the bridge was broken up and car- 
ried away by the ice and flood; and in April, the president and 
directors called for an instalment of ten dollars per share from the 
stockholders, for the purpose of repairing it. The defendants in 
error did not pay, and their shares were forfeited on the 21st of 
June, 1832, under the 8th section of the charter. 

On the 14th of July, 1832, Congress passed an act to purchase 
the bridge, and appropriated $20,000 for that purpose, which they 
directed to be divided amongst the stockholders in the manner 
therein pointed out. 

In May, 1833, the defendants in ame filed a bill in the Circuit 
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Court, claiming to be stockholders, and, as such, to be entitled to 
a distributive share of the purchase money. The bridge wy 
resisted the claim on the ground that their shares had been forfeited, 
and in November, 1838, the cause came on for hearing on the bill, 
answers, exhibits, depositions, and general replication, when the 
court made the following decree: 

“This cause having been set for hearing upon the bill, answer, 
general replication, exhibits, ." evidence, and coming on to be 
heard and argued by counsel, it is, on this twenty-ninth day of 
November, in the year eighteen Sate d and thirty -eight, afier full 
consideration, ordered, decreed, and adjudged, that the rights and 
interests of the complainants, and the other stockholders in said bill 
of complaint mentioned, and who have come in, or may come in, 
before the final determination of this cause, and procure themselves 
to be made parties to these proceedings, have not been, and were 
not, forfeited under and by virtue of the proceedings of said bridge 
company, stated and set forth in the said answer, and exhibits, and 
evidence, but that the same remain in full force and virtue, and that 
the said parties are respectively entitled to their proportion of the 
sum of $20,000, mentioned and stated in said bill of complaint as 
stockholders in said company ; and that, in order to fix and adjust 
the said proportions or shares of said parties, there be first deducted 
the sum of $10,561 55, mentioned in said answer, being the sum 
advanced by certain stockholders, as therein mentioned, with interest 
thereon from the time the same was advanced to the time of the 
receipt of the said $20,000, being an average of nine months, for 
which said interest is to be cale ulated : also the sum of $568 25, 
being the amount of unclaimed dividends expended on the said 
bridge, with interest thereon from the time of said expenditure to 
the receipt of said $20,000, and that subject to such deductions ; 
and, after the same ‘shall have been made, the said complainants are 
respectively entitled to, and shall receive, their full share and pro- 
portion of the interest on the same, which shall have been earned 
and made of the said sums so due to them respectively pending this 
suit, under the investment made thereof by complainants. 

‘¢ And it is ordered, that other items claimed to be deducted be 
rejected, no evidence having been offered to show their character or 
their amount. 

“¢ And it is further ordered, that the case be referred to the audi- 
tor, to state an account in conformity with the principles laid down 
in this deeree.”’ 

From this decree the bridge company prayed an appeal to the 
Supreme Court, where, as has already been stated, it was affirmed 
by a divided court. 

In April, 1840, the case was referred by the Circuit Court to the 
auditor, who made the following report in November, 1841: 

‘The undersigned auditor, to whom was referred the papers in 
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this cause on the 29th of April, 1840, has had the same under ex- 
amination, and, after a full consideration of the same, begs leave to 
make the following repori: That the amount of funds in the hands 
of Frederick May, president and treasurer of the Washington Bridge 
Company, including interest on corporation stock received and to 
be received, on the 30th June, 1$41, is $22,221 52. That the 
amount refunded the stockholders of fifteen hundred and nineteen 
shares, which they had advanced towards repairing the bridge, with 
interest thereon according to the decree ; the amount of unclaimed 
dividends which had been expended for said repair, and also di- 
rected to be refunded with interest for nine months; for debt due 
from the bridge company, including costs of suit ; the trustee’s com- 
mission, auditor’s bill, &c., and the payment to said fifteen hundred 
and nineteen shareholders of ten per cent. upon the cost of their 
stock, as per statement herewith submitted, amount to $18,991 11, 

leaving a balance in the trustee’s hands of $3,222 41. 

“ That the holders of the four hundred and sev enty-three shares, 
which were deemed by the company to have been forfeited, (but 
which the court decided were not forfeited,) according to the cost 
of the same, amount to $20,749 17, ten per cent. on the same 
(being the dividend paid to the first-mentioned stockholders) amounts 
to $2,074 91, as per statement B herewith, leaving a balance, after 
paying said amount, in the hands of the trustee of $1,147 50. 

“Tn ascertaining the cost of the shares to the present claimants, 
the auditor has taken pains, as far as possible, to asceriain the same. 
The principal claimants are John Glenn and the Messrs. Stewarts. 
In the case of Mr. Glenn, he states on oath, that the stock belongs 
to the estate of Robert Barry, and is held by him as trustee or ad- 
ministrator. Barry was an original subscriber. In the case of the 
Stewarts, they claim as having obtained it from D. Stewart’s estate 
in the course of distribution, not as purchaser. D. Stewart was an 
original subscriber. In all other cases, the scale furnished from the 
president of the company of the current price of the stock at the 
periods of transfer, have been the sole guide by which to fix the 
value. Several of the stockholders on the list are known to be 
dead, and it is not known to the auditor who their representatives 
are; but in making a distribution of this fund, their rights ought to 
be preserved, and their fair dividend paid when demanded. 

*¢ Doctor May, the trustee, claims $1,000 for his commission on 
the money received from the Treasury, $20,000, for the sale of the 
bridge. The charge has been objected to by some of the claimants, 
and the auditor has reduced it to $500; if he has erred in this, the 
court can correct it. 

“The amount of the unclaimed dividends used for repairing the 
bridge, $568 25, and nine months interest thereon, $25 57, making 
$593 82, has been in part paid, but a very considerable part, in all 
probability, never will be called for, as many of the persons who 
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were entitled to it are dead, and some insolvent; their representa- 
tives knowing nothing of the small amount so many years due. 
The complainants, however, in the present cause, have no claim on 
the unclaimed money due to others. 

** As regards the disposition to be made of the balance which 
will remain in the hands of the trustee, ($1147 50,) after paying 
the stockholders ten per cent., the auditor begs reference to his re- 
marks on the general statement herewith. 

*¢ Submitted by 
“¢ Josep Forrest, Auditor.” 

Whereupon the court made the following decree in the pre- 
mises : 

** The report of the auditor in this case having been filed, together 
with the accompanying statements by him made, and constituting 
part of the same, and being fully considered by the court, it is, this 
fourth day of June, eighteen hundred and forty-two, ordered and 
decreed, that the same be, and it is in all respects confirmed. And 
the said cause coming on for final hearimg upon the bill, answer, 
replication, exhibits, evidence, report of auditor, &c., and being 
maturely considered, it is further ordered, adjudged, and decreed, 
that the complainants are entitled to the relief prayed, in conformity 
with the report of said auditor as aforesaid, and that the relief be 
extended to the other stockholders in said company in the propor- 
tions and for the sums mentioned in the statement by the auditor of 
the stockholders in said company who have not participated in the 
dividends of said bridge company. And it is further ordered and 
decreed, that the said defendants pay over to said parties respective- 
ly, or to their solicitors on record, the said sum so due to them re- 
spectively, in conformity with said report and statement and of this 
decree, together with the costs of this suit to be taxed by the clerk, 
including the costs of the Supreme Court, on or before the first day 
of July, 1842, and file with said clerk, on or before said first day 
of July, 1842, a statement of said payments so made. 

‘* By order of the court.” 


From this decree the bridge company appealed to the Supreme 
Court. 


Bradley, for the appellants. 
Coze, for the appellees. 


Bradley referred to the record to show, that the decree first ap- 
pealed from was an interlocutory, and not a final decree, and that 
the Supreme Court had not jurisdiction in such a case. He then 
proceeded thus: 

The appellants are not estopped from denying the jurisdiction of 
the Supreme Court to which they appealed in that cause, as the 
want of jurisdiction is apparent in the record. See Wilson v. Hob- 
day, 4 M. & S. 120. 
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That was debt on a replevin-bond given by the defendant to 
the Mayor of Canterbury, and the breach assigned was, that the de- 
fendant did not appear and prosecute his replevin in the Mayor’s 
Court. The defendant demurred to the declaration, and, among 
other things, assigned as cause of demurrer, that it did not appear 
upon the declaration that the mayor had jurisdiction to grant reple- 
vins, and to take bond, &e. 

The court was of opinion that it did sufficiently appear, that the 
mayor prima facie had jurisdiction, and upon that ground only over- 
ruled the demurrer ; whereas if they had been of opinion that the 
defendant was estopped to deny the jurisdiction, because he had re- 
sorted to that court for relief, they would have decided the case 
upon that ground rather than on the doubtful ground, that the mayor 
had jurisdiction, and which they took great pains to support. 

See also Ketland v. The Cassius, 2 Dallas, 368. ‘The court is 
bound to take notice of a question of jurisdiction whenever it may 
occur, and however it may be proposed ; for, if we are satisfied that 
we have not legal cognisance of any cause, or in terms less direct, 
if we are not satisfied that we have cognisance, we ought not to 
proceed to a decision or an investigation upon its merits.” Per 
Wilson, J. 

A plaintiff may assign for error the want of jurisdiction in that 
court to which he had chosen to resort. It is the duty of the court 
to see that they have jurisdiction, for the consent of parties cannot 
give it; and if they decide a case of which they have no jurisdic- 
tion, it is the error of the court. The decision is void because 
coram non judice. Capron v. Van Noorden, 2 Cranch, 126. 

Crow v. Edwards, Hobart, 5. ‘‘ Consent of parties cannot change 
the law:” & fortiori, cannot give jurisdiction. 

“The courts of the United States are all of limited jurisdiction, 
and their proceedings are erroneous, ifthe jurisdiction be not shown 
upon them ;”? but qguere, whether judgments in such cases are abso- 
lute nullities, which may be totally disregarded? For, it does 
not follow that the court had not jurisdiction, because all the cir- 
cumstances necessary to give jurisdiction do not appear in the pro- 
ceedings. It is error, however, not to state them; and the judg- 
ment may, therefore, be reversed. But, if it does appear upon the 
proceedings that the court had not jurisdiction, the judgment is an 
absolute nullity, and may be totally disregarded. See Kempe’s 
Lessee v. Kennedy, 5 Cranch, 185; The Life Insurance Company 
v. Adams, 9 Peters, 602, before cited ; Decatur v. Paulding, 14 Pe- 
ters, appendix, 609, and Skillern’s Ex. v. May’s Ex., 6 Cranch, 
268, in which the Supreme Court decided, that as the merits of the 
cause had been finally decided in that court, and its mandate re- 
quired only the execution of its decree, the Circuit Court was 
bound to carry that decree into execution, although the jurisdiction 
of that court was not alleged in the pleadings. 


Vou. L1.—53 
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Letters of administration, granted while there is a qualified execu- 
tor capable of acting, are absolutely void. Griffith v. Frazier, 
8 Cranch, 26. 

In the case of Houston v. Moore, 3 Wheat. 433, the court said, 
that the jurisdiction of the Supreme Court under the 25th section of 
the Judiciary Act of 1789 extends only to a final judgment or de- 
cree ; and that a judgment reversing that of an inferior court, and 
awarding a venire de novo, is not a final judgment; and in Martin v. 
Hunter, 1 Wheat. 355, that a decree affirming an interlocutory de- 
cree is not a final decree; and in Weston v. City of Charleston, 
2 Peters, 454, that a final judgment is that which determines the 
particular cause: it need not finally decide upon the rights litigated ; 
and in Rutherford v. Fisher, 4 Dallas, 22, that a decree, overruling 
in equity a plea of limitations, and ordering the defendant to answer, 
is not a final judgment ; and Chase, J., said, that “¢in England a 
writ of error may be brought upon an interlocutory decree or order ; 
but here the words of the act allow it only in the case of a final 
judgment.” In Young v. Grundy, 6 Cranch, 51, the Supreme 
Court said, no appeal or writ of error will lie to an interlocutory de- 
cree dissolving an injunction—ihe same in Gibbons & Ogden, 
G6 Wheat. 448; and in The Palmyra, 10 Wheat. 502, a decree for 
restitution, with costs and damages, before the court had acted upon 
the report of the commissioner as to the damages, was held not to 
be a final decree. 

In Owen v. Hurd, 2 T. R. 643, 644, it appeared that the court 
had no jurisdiction, because the arbitration had not been made a 
rule of court. The parties agreed to waive the objection and go 
into the merits, but Lord Kenyon, C. J., said, “that could not be 
done ; for the court were bound to take notice that they had no 
jurisdiction ; and he remembered an instance, many years ago, 
when, there being no title to the affidavits in the cause, the court 
said they could not take any notice of them, even though the coun- 
sel on the other side did not wish to take the objection.”’ See 
Bingham v. Cabot et al., 3 Dallas, 32, note. In Ross v. Triplett, 
3 Wheat. 600, the Supreme Court said, that its jurisdiction extends 
only to final judgments and decrees of the Circuit Court of the Dis- 
trict of Columbia, not to cases where the opinion of the judges of 
that court were divided. 

In the case of The Abby, 1 Mason, 363, 364, Mr. Justice Story 
said, *‘ It cannot be admitted, that any party can first affirm the ju- 
risdiction by taking the property on bail, and then turn round and 
deny the same jurisdiction, when the court can no longer administer 
effectual relief to the interests of other persons. ‘The party is estop- 
ped by his own acts from such a proceeding. A plea to the merits 
is an admission that the jurisdiction of the court is well founded, 
and a decree upon those merits cannot afterwards be arrested, unless 
the defect of jurisdiction be apparent on the face of the record.” 
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But if the defect of jurisdiction be already apparent on the face 
of the record, and there is no necessity to introduce into the record 
any fact to show the want of jurisdiction, the party is not estopped 
from availing himself of such defect, and the court is as much bound 
to take notice of it as if it had been pleaded. 

So in Fisher v. Harnden, 1 Paine, 58, Mr. Justice Livingston 
said, ‘*‘ Where a court has jurisdiction, it has a right to decide every 
question that occurs in the cause ; and, whether its decision be cor- 
rect or otherwise, its judgment, until reversed, is considered as bind- 
ing. But if it act without authority, its judgments are considered 
as nullities, and form no bar to a recovery, which may be sought in 
opposition to them, even prior to a reversal.” 

If, then, the judgment of this court, thus technically affirming the 
interlocutory decree of the Circuit Court, is a mere nullity, as we 
think it is, the cause now comes betore this court for the first time 
upon its real merits, and the counsel for the original defendants, 
now appellants, respectfully submit the following argument. 

(The argument of Mr. Bradley upon the merits of the case is 
omitted, because the decision of the court turned upon the preced- 
ing point.) 

















Coxe, for appellees. 

This case originated in a bill in equity filed by the appellees, on 
behalf of themselves and others in the Circuit Court for the county 
of Washington, in May, 1833. 

After a tedious prosecution of the cause, a decree was rendered 
in November term, 1838, by the Cireuit Court. The chief judge, 
Cranch, being interested in the case, as one of the defendants, did 
not sit in the cause, and, consequently, the decree was made by the 
concurring opinions of the two other judges. 

The decree having been made, the defendants, now the appel- 
lants, prayed an appeal to the Supreme Court, and, in January 
term, 1840, the decree of the Circuit Court was affirmed with costs. 
The mandate from the Supreme Court directed to the Circuit Court, 
commanding that such execution and proceedings be had in the 
said case, as, according to right and justice, and the law of the 
United States ought to be had, was filed on the 3d April, 1840. 

The case was referred to the auditor to state an account in con- 
formity with the principles laid down in the decree. ‘The auditor 
made his report in November term, 1841. To this report no ex- 
ceptions were taken by either party, and it was accordingly, in con- 
formity with the practice of the Circuit Court, confirmed 4th June, 
1842. 

From this decree the defendants again appeal, and thus the case 
is for the second time brought up for decision. 

It will be observed by the court that the argument submitted on 
behalf of the appellants, presents no objection to any proceeding or 
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action of the Circuit Court subsequent to the former decree of this 
court. It contains no objection to the report of the auditor, no 
allegation that it was not in precise accordance with the mandate of 
this court issued in January, 1840. 

The argument now addressed to the court on the part of the ap- 
— seeks to establish three positions : 

. That the former decree, having been made by a divided court, 
is na to be regarded as an adjudiea ition of the rights of the parties, 

2. That inasmuch as further proceedings were necessary to carry 
out that decree, the decree of the Circuit ‘Court then appealed from 
was not final, and conse quently the Supreme Court had no jurisdic- 
tion of the case, and all its proceedings, being coram non jucice, are 
null and void. 

3. ‘That the real merits of the case being open now for the first 
time, this court will re-examine those merits, and decree in opposi- 
tion to its former judgment. 

These questions have an importance far beyond the interests in- 
volved in this particular case. 

1. The question is, not what is to be recognised here or else- 
where as the authority of a decision of the Supreme Court when the 
judges were equally divided, in case such decision should be cited 
as an authoritative adjudication of principles. It is, however, in- 
sisted that this case was decided—that it passed into rem judicatam. 
The law is perfectly well settled that when this court is equally 
divided in opinion upon a writ of error, the judgment of the inferior 
court is affirmed. Etting v. Bank of United States, 11 Wheat. 59. 
‘The judgment has the same force and eflect in every particular as 
if it had passed by the unanimous opinion of the court. 

The decree of the Circuit Court upon which the decree of 
ok ince passed, not being a final judgment, this court had no 
jurisdiction. 

This ground of objection is not entitled to much favour from this 
court. ‘The now appellant was then the appellant. He invoked 
the jurisdiction of this court, and, having been unsuccessful in his 
application, now denies the validity of his own acts, disclaims a 
jurisdiction which he himself sought, and denies the authority of 
the court into which he himself compelled his antagonist to meet 
him. 

“¥ the answer to this objeciion is twofold: 

The question is not now open whether or not this court had 
jarisdiction of the former case ; nor has this court now jurisdiction 
to examine its own judgment passed four years since, and to re- 
verse it for any cause of error, Skillern’s Ex’ors v. May’s Ex’ors, 
6 Cranch, 267. 

The question certified from the Circuit Court of Kentucky to the 
Superior Court for its decision, was whether the cause could be 
dismissed from the Circuit Court for want of jurisdiction after the 
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case had been removed by writ of error to the Supreme Court, and 
that court had acted upon it and remanded the cause to the Circuit 
Court for further proceedings. It was held that the objection came 
too late. 

It is manifest that if the Circuit Court had no jurisdiction of the 
case, that the only question over which this court could exercise 
authority was the single one of jurisdiction. When, therefore, it 
was held that it was too late to question the jurisdiction of the Cir- 
cuit Court, & fortiori it was too late to question that of the Supreme 
Court. 

The ground of objection now urged existed when the case was 
formerly before the Supreme Court. It might then have been 
urged. If not noticed by counsel, it was competent for the court 
ex mero molu to take cognisance of it, and to dismiss it for that 
cause. In adjudicating upon the merits of the case, this court has, 
by necessary implication, asserted its jurisdiction. It is alleged that 
the judgment was not final. ‘This point was fully argued in McDo- 
nough v. Millaudon, at the present term. ‘The whole law of the 

case was settled ; nothing remained but the ministerial duty of stat- 
ing the account, which is in the nature rather of an execution to 
carry out the decree. 

If there be error in this, how can this error now be rectified? It 
will hardly be contended that this can be assimilated to some which 
have been cited, and that the judgment rendered in 1840 was coram 
non judice, and consequently an absolute nullity. 

In Kempe’s Lessee v. Kenner dy, 5 Cranch, 185, this court held 
that such was not the case in regard to the courts of the United 
States. If jurisdiction does not appear on the face of their pro- 
ceedings, their judgments are erroneous and reversible, but they 
cannot he considered as nullities which may be totally disregarded. 

In this aspect of the case, the present appeal, although nominally 
and in form an appeal from a deeree of the Circuit Court rendered 
in June, 1842, is substantially an appeal from a decree of this court 
rendered in January, 1540. 

oe is contended upon this point, 

That there is no mode pointed out by law in which an errone- 
ous pe of this court can be reviewed and reversed either in 
this or any other court. 

2. That upon this appeal nothing is before this court but the 
proceedings of the Circuit Court upon and subsequent to the man- 
date. 

Both of these points have been conclusively settled by a series 
of adjudications: 

Himely v. Rose, 5 Cranch, 316. This cause came up a second 
time by an appeal, il the chief justice declared that nothing was 
before the court except what was subsequent to the mandate. In 
316, in delivering the opinion of the court, he again says, “‘ A de- 
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cree having been formerly rendered in this cause, the court is now 
to determine whether the decree has been executed according to 
its true intent and meaning.” 

Martin v. Hunter’s Lessee, 1 Wheat. 564. This case was brought 
before the Supreme Court on a writ of error upon proceedings sub- 
sequent to the mandate formerly awarded, and the error assigned 
was in the judgment of the court of appeals of Virginia, which had 
solemnly decided, that the Supreme Court did not possess the ap- 
pellate jurisdiction which it had exercised in rendering the former 
judgment. ‘The points of diflerence which distinguish that case 
from the one at bar are, Ist, that in Martin v. Hunter, the court be- 
low had adjudged that this court had no jurisdiction, and therefore 
its proceedings were coram non judice ; here the Cireuit Court has 
without hesitation recognised the authority of this court, and as in 
duty bound executed its mandate. 2d. In Martin v. Hunter, the 
objection was made by a state court jealous of its rights and powers, 
and by parties brought unwillingly before the federal tribunal ; 
here it is the suggestion of the very party who voluntarily invoked 
the appellate jurisdiction of this court. 3d. In that case the judg- 
ment of the inferior court embodied and asserted the defect of 
jurisdiction, and it was that judgment which was to be reviewed ; 
in this case it is sought to give to this appeal the force and effect 
of an appeal directly from the decree of the Supreme Court itself. 

In p. 355, the court says, “To this argument several answers 
may be given. In the first place, it is not admitted that upon this 
writ of error the former record is before us.”? ‘In the next place, 
in ordinary cases a second writ of error has never been supposed to 
draw in question the propriety of the first judgment, and it is diffi- 
cult to perceive how such a proceeding could be sustained upon 
principle. A final judgment of this court is supposed to be con- 
clusive upon the rights which it decides, and no statute has pro- 
vided any process hy which this court can revise its own judgments. 
In several cases which have been fermerly adjudged in this court, 
the same point was argued by counsel and expressly overruled. It 
was solemnly held that a final judgment of this court was conclu- 
sive upon the parties and could not be re-examined. Browder v. 
McArthur, 7 Wheat, 58. 

On an appeal, afier a mandate, counsel applied for a rehearing of 
the original case. The court refused to allow it, being of opinion 
that it was too late to grant a rehearing afier the cause had been re- 
mitted to the court below, &c.; and that a subsequent appeal from 
the Circuit Court for supposed error in carrying into effect such man- 
date, brought up only the proceedings subsequent to the mandate, 
and did not authorize an inquiry into the merits of the original de- 
cree. ‘The Santa Maria, 10 Wheat. 442. 

Himely and Rose is affirmed, and it is said that the original pro- 
ceedings are before the court on the second appeal only for the pur- 
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pose of enabling it to see and adjudge any new points which were 
not terminated by the original decree. Ex parte Sibbald, 12 Pe- 
ters, 492. 

We think proper to state our settled opinion of the course which 
is prescribed by the law for this court to take, after its final action 
upon a case brought within its appellate jurisdiction, as well as that 
which the court whose final decree or judgment has been thus veri- 
fied ought to take. Appellate power is exercised over the proceed- 
ings of inferior courts, not on those of the appellate court. ‘The Su- 
preme Court have no power to review their decisions, whether in a 
case at law or equity. A final decree in chancery is as conclusive 
as a judgment at law. Both are conclusive on the rights of the par- 
ties thereby adjudicated. 

No principle is better settled, or of more universal application, 
than that no court can reverse or annul its own final decrees or judg- 
ments, for errors of fact or law, after the term in which they have 
been rendered, except for clerical mistakes, or to reinstate a cause 
dismissed by mistake ; from which it follows, that no change or mo- 
dification can be made which can vary or affect it in any material 
thing. 

When the Supreme Court have executed their power in a cause 
before them, and their final decree or judgment requires some far- 
ther act to be done, it cannot issue an execution, but shall send a 
special mandate to the court below to award it. Whatever was be- 
fore the court, and is disposed of, is considered as finally settled. 
The inferior court is bound by the decree, as the law of the case, 
and must carry it into execution according to the mandate. They 
cannot vary it, or examine it for any other purpose than execution ; 
or give any other or farther relief; or review it upon any matter de- 
cided on appeal, for error apparent; or intermeddle with it, farther 
than to settle so much as has been remanded. After a mandate, no 
rehearing will be granted. It is never done in the House of Lords; 
and on a subsequent appeal nothing is brought up but the proceed- 
ings subsequent to the mandate. After this distinct exposition of 
the law by the Supreme Court, it would be a work of supereroga- 
tion for me to vindicate it from the charge of usurping a junisdiction 
not vested in it by law, or to establish the correctness of a judgment 
which this high tribunal has rendered. Should this be deemed im- 
portant, I proffer myself ready to show that the former decree of the 
Circuit Court was a final decree, within the meaning of the judicial 
act and the practice of this cowt; and that the decree, as well as 
that affirming it, was right. 

No exception having been taken to the report of the auditor, and 
no error being assigned in that or in the final decree, it is submitted 
that the case is within the 17th rule of the court, and that the decree 
of the Circuit should be affirmed, with ten per cent. damages. 
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Mr. Justice WAYNE delivered the opinion of the court. 

This cause is now before us upon an appeal from a decree of the 
Circuit Court, made by ii upon an auditor’s report, in conformity 
with the mandate issued by this court, when the cause was before it 
upon a former occasion. 

The appellants did not except to the auditor’s report, in the court 
below. When the cause was tried upon the first appeal, the decree 
of the Circuit Court was affirmed by a divided court. 

We are now asked by the counsel for the appellants to permit him 
to re-examine the deeree of the Circuit Court, upon its merits, af- 
firmed as it was by the Supreme Court, upon the ground that the af- 
firmance was made when thjs court had not jurisdiction of the case ; 
the first appeal having been taken upon what has since been disco- 
vered to have been an interlocutory and not a final decree. 

‘The Supreme Court certainly has only appellate jurisdiction, where 
the judgment or decree of the inferior court is final. But it does not 
follow, when it renders a decree, upon an interlocutory and not a final 
decree, that it can, or ought, on an appeal from a decree in the same 
cause, which is final, examine into its jurisdiction upon the former 
occasion. ‘The cause is not brought here in such a case for any 
such purpose. It was an exception, of which advantage might have 
been taken by motion on the first appeal. ‘The appeal would then 
have been dismissed for the want of jurisdiction, and the cause would 
have been sent back to the Circuit Comt for farther proceedings. 
But the exception not having been then made of the alleged want of 
jurisdiction, the cause was argued upon its merits, and the decree 
appealed from was affirmed by this court. Its having been affirmed 
by a divided court, can make no difference as to the conclusiveness 
of the affirmance upon the rights of the parties. It is settled, that 
when this court is equally divided upon a writ of error or appeal, 
the judgment of the court below stands affirmed. Etting v. Bank 
of the United States, 11 Wheat. 59; the case of the Antelope, 
10 Wheat. 66. Having passed upon the merits of the decree, this 
court has now nothing before it but the proceedings subsequent to 
its mandate. So this court said in Himely and Rose, and in the 
case of the Santa Maria, 5 Cranch, 314; 10 Wheat. 431. Its 
decree became a matter of record in the highest court in which the 
cause could be finally tried. ‘To permit afterwards, upon an appeal 
from proceedings upon its mandate, a suggestion of the want of 
jurisdiction in this court, upon the first appeal, as a sufficient cause 
for re-examining the judgment then given, would certainly be a no- 
velty in the practice of a court of equity. The want of jurisdiction 
is a matter of abatement, and that is not capable of being shown for 
error to endorse a decree upon a bill of review. Shall the appel- 
lant be allowed to do more now, than would be permitted on a bill 
of review, if this court had the power to grant him such a remedy? 
If he was, we should then have a mode for the review of the decrees 
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of this court, which have become matters of record, which could not 
be allowed as an assignment of error for a bill of review, in any of 
those courts of the United States in which that proceeding is the 
ordinary and appropriate remedy. 

The application has been treated in this way, to show how much 
at variance it is with the established practice of courts of equity. 

It might, however, have been dismissed, upon the authority of a 
case in this court, directly in point, Skillern’s Executors v. May’s 
Executors, 6 Cranch, 267, and upon the footing that there is no 
mode pointed out by law, in which an erroneous ” judement by this 
court can be reviewed in this or any other court. In Skillern’s case, 
the question certified by the court below to this court, for its deci- 
sion, was, whether the cause could be dismissed from the Circuit 
Court, for want of jurisdiction, after the cause had been removed to 
the Supreme Court, and this court had acted upon and remanded 
the cause to the Circuit Court, for further proceedings. This court 
said, ‘It appearing that the merits of the cause had been finally de- 
cided in this court, and that its mandate required only the execution 
of its decree, it is the opinion of this court that the Circuit Court is 
bound to carry that decree into execution, although the jurisdiction 
of that court is not alleged in the pleadings.” The jurisdiction of 
this court, in that case, was as defective as it is said to have been in 
this. When that cause was before this court, though the judgment 
of the court below on it would have been reversed, upon motion, for 
the want of jurisdiction on the face of the record, the defect having 
escaped the notice of the court and of counsel, and the court having 
acted upon its merits, it determined that its decree should be exe- 
cuted. ‘The reason for its judgment no doubt was, that the motion 
to dismiss the case, in the court below, for the want of jurisdiction, 
afier it had been before the Supreme Court by writ of error, and had 
been acied upon, would have been equivalent, had it been allowed, 
to a decision that the judgment of this court might be rev iewed, 
when the law points out no mode in which that can be done, either 
by this or any other court. The want of power in this court to re- 
view its judgments or decrees, has been so frequently determined by 
it, that it is not now an open question. Such is the result of what the 
court said in Himely and Rose, 5 Cranch, 314. The court says, 
Marin v. Hunter’s Lessee, 1 Wheat. 304, in reply to the allegation 
that its judgment had been rendered when it had not jurisdiction, 
“To this argument several answers may be given. In the first 
place, it is not admitted that upon this writ of error the former re- 
cord is hefore us. In the next place, in ordinary cases, a second writ 
of error has never been supposed to draw in question the propriety of 
the first poe head and it is difficult to pee how such a proceed- 
ing could be sustained on principle. A final judgment of this court 
iS “supposed to be conclusive upon the rights it decides, and no sta- 
tute has provided any process by which this court can reverse its 
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judgments. In several ‘cases formerly adjudged in this court, the 
same point was argued, and expressly overruled. It was solemnly 
held, that a final judgment of this court was conclusive upon the 
parties, and could not be re-examined.” In Browder v. McArthur, 
7 Wheat. 58, counsel applied for a re-hearing; the court refused it, 
saying a subsequent appeal brought up only the proceedings subse- 
quent to the mandate, and did not authorize an inquiry into the me- 
rits of the original decree. ‘The same is said with equal positiveness 
in the case of the Santa Maria, 10 Wheat. 442. To these cases we 
add an extract from the opinion of the court, given by the late Mr. 
Justice Baldwin, in Ex parte Sibbald, 12 Peters, 492. That case 
called for the most careful consideration of the court. ‘ Before we 
proceed to consider the matter presented by these petitions, we 
think it proper to state our settled opinion of the course which 
is prescribed by the law for this court to take, after its final action 
upon a case, brought within its appellate jurisdiction, as well as that 
which the court, whose final decree or judgment has been thus 
verified, ought to take. Appellate power is exercised over the 
proceedings of inferior courts, not on those of the appellate court. 
The Supreme Court has no power to review its decisions, whether 
in a case at Jaw or in equity. A final decree in chancery is as 
conclusive as a judginent at law. 1 Wheat. 355; 6 Wheat. 113, 
116. Both are conclusive of the rights of the parties thereby ad- 
judicated.” 

These cases are decisive of the motion made in this case, and as 
the decree now appealed trom carries into execution the mandate 
issued by this court upon the first appeal, we direct it to be 
affirmed. 














Ricuarp Nucent, AssicNeE oF Exizanetu Norton, in Bankruptcy, 
PuLarntirr IN ERROR, v. GeorGE W. Boyp, Isaac ‘Tl’. Preston, ano 
ABNER PueEtps, DEFENDANTS. 


The principles established in the case of Ex parte the City Bank of New Or- 
leans in the matter of Christy, assignee of Walden, renewed and confirmed. 

But this court does not decide, whether or not the jurisdiction of the District 
Court over all the property of a bankrupt, mortgaged or otherwise, is exclu- 
sive, so as to take away from the state courts in such cases. 


Tus case came up by appeal from the Circuit Court of the United 
States for East Louisiana, sitting as a court of equity. 

The controversy was between the bankrupt’s assignee, on one 
side, and a mortgage creditor and purchasers at the sale under state 
process of the mortgaged premises, on the other. The points to be 
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decided grew out of the bankrupt law, and especi ‘ally out of the 
saving in favour of state liens in the 2d section, and the jurisdiction 
granted to the District and Circuit Courts of the United States in 
cases of bankruptcy by the 6th and 8th. The validity of certain 
rules established by the District Court of Louisiana, sitting in bank- 
ruptey, was questioned, and the mortgage creditor, not having proved 
under the commission, claimed exemption from those rules, and as- 
serted the right to pursue his prior lien in the state court. 

The complainant’ s bill stated in substance, that Elizabeth Norton 
filed her petition to be declared a bankrupt, on the 9th May, 1842. 
On the Ist June, it was decreed accordingly, and Richard Nugent 
appointed assignee. 

At the time, and long before the date of the petition, George W. 
Boyd, one of the defendants, was the holder of notes, secured by 
mortgage duly recorded according to the laws of Louisiana, for the 
sum of $9000, on which judemer it had been rendered, order of 
seizure and sale granted, and execution issued and been levied, all 
before the date of the bankrupt’s petition. ‘The levy took place on 
the 16th of February, 1842. ‘The sale was the only proceeding after 
the date of the decree of bankruptcy ; that decree being dated the 
Ist, and the sale taking place on the 4th of June, 1842. 

The bill admitted that all the forms and notices, &e., required by 
the laws of Louisiana for the sale of mortgaged premises under ex- 
ecution, were observed ; but set up the petition and decree of bank- 
ruptcy, made before the sale, and alleged, that before the property 
was sold the assignee gave written notice of the decree, and of his 
appointment as assignee under it, to the sheriff, the mortgage cre- 
ditor, Boyd, and to Preston and Phelps, who afterwards became the 
purchasers of the mortgaged premises at sheriffs sale, cautioning 
them respectively, and claiming at the same time the right to stay 
the sale, and take the property into his own hands for sale and dis- 
tribution under the rules of the bankrupt court. Copies of the pro- 
ceedings in bankruptcy and of the rules of the bankrupt court were 
made exhibits to the bill. These general orders of the District Court 
of the United States for the district of Louisiana, sitting in bank- 
ruptey, and purporting to be made in pursuance of the authority 
delegated to it by the Bankrupt Act, and especially the 6th section 
thereof, provided, in substance, that notice should be served on all 
creditors of the bankrupt who had any special mortgage, lien, or 
privilege. ‘The assignee was authorized to take a rule on the mort- 
gage creditor to show cause why the mortgaged premises should 
not be sold by the assignee ; and the court would thereupon pass an 
order of sale, which order should ipso facto annul the mortgages, 
liens, &e., existing on the property sold, and upon its presentation 
to the recorder of mortgages, he should be required to cancel the 
inscription of all such mortgages, liens, &c., on his records; and 
the liens, privileges, &c., should attach to the proceeds in the hands 
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of the assignee. ‘The mortgage creditor was entitled, under certain 
reservations, to prescribe the terms of sale, and at such sale might 
become the purchaser, but was required to pay the expenses and 
commissions on the sale, and the surplus, if any, over and above 
the amount of his mortgage ; but these privileges were allowed only 
on the condition of his filmg the proof of his debt in the registry of 
the court. 

The complainant alleged, that by the act of Congress the rules 
aforesaid made in pursuance thereof, and the proceedings thereunder 
in the case of the bankrupt, the sale should have been stayed, and 
the said George W. Boyd having been notified and cited to appear 
and contest the proceedings in bankruptcy, all the acts done under 
colour of the state process, after the date of the petition, were irre- 
gular and void; that Preston and Phelps having also been notified 
and cautioned, they derived no title from the shenff’s sale, such 
sale being invalid. 

The bill prayed that the sheriff’s sale might be set aside, the title 
of Preston and Phelps declared null; that George W. Boyd be com- 
pelled to come into the District Court, sitting in bankruptcy, and 
conform himself in all things to the rules of said court in such cases, 
and for other and general relief. 

To this bill there was a demurrer, which, admitting all the facts, 
insisted, in point of law, 

1. That the petition, decree, appointment of the assignee, &c., 
did not prevent the mortgage creditor from enforcing his lien under 
the process of the state court. 

2. That the District Court had no right to pass the rules insisted 
on. 

3. That the mortgage creditor was not bound by law to submit 
his claims to the District Court, sittmg in bankruptcy, but might 
elect not to prove his debt, and still pursue his lien and remedy 
under the law. 

4. That the title obtained at the sheriff’s sale was, according to 
the facts set forth by the complainant, a good title for the purchasers 
against the assignee. 

On the hearing of the argument on the bill and demurrer, the Cir- 
cuit Court sustained the demurrer, and ordered the bill of the com- 
plainant to be dismissed. 

From this decree the complainant appealed. 


The cause was submitted, upon printed arguments, by Richard 
Nugent, for the appellant, and Wilde and Henderson, for the ap- 
pellees. 


The argument for the appellant was as follows :— 

It having been agreed by all parties to submit this case in printed 
briefs, so as to expedite iis decision, and the final proceedings in the 
bankrupt court, the appellant respectfully represents, that the facts 
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set forth by the bill being admitted by the demurrer, and substan- 
tially set forth in the statement of the appellees, it is unnecessary 
here to repeat them. ‘The contest is one entirely of law; and as 
the best and most conclusive argument he can present, the appel- 
Jant annexes hereto certain decisions heretofore made on the points 
in controversy in similar cases, by the Supreme Court of Louisiana, 
and the Circuit Court of the United States for the Louisiana dis- 
trict. ‘These decisions were all rendered after elaborate argument, 
on due deliberation, and disclose so fully the reasons on which they 
are founded, that it cannot be requisite for the appellant to do more 
than state the principles established by them. ‘These courts have 
considered, that, to prevent confusion, and secure uniformity of 
action and decision, it is indispensable that all the claims of all the 
creditors, without distinction, be brought before the bankrupt court, 
and that all the property to which the bankrupt may have any claim 
shall be administered, sold, and distributed, under the authority of 
that court, no matter what liens exist upon it. ‘These liens them- 
selves cannot, indeed, be disputed or impaired, and against that the 
rules of the bankrupt court have made due provision; but they can- 
not be enforced under state laws and process, for that must inevi- 
tably disturb the uniform and harmonious administration of the 
bankrupt act. 

Hence it has been held, that, from the moment of filing the peti- 
tion, the bankrupt became incompetent to stand in judgment in the 
state courts, and that the assignee in bankruptcy has the right to 
cause the state process to be stayed, to take the property into his 
own possession, and to sell it free from the mortgage, leaving to the 
mortgagee the right to claim the proceeds in the court of bankruptcy, 
under such rules as that court may prescribe. Such has been the 
practice of the bankrupt court in Louisiana, and the rules annexed 
as an exhibit to the bill were adopted by the District Court of the 
United States, in analogy to, or conforming with them. ‘The power 
to prescribe such rules is given by the 6th section of the Bankrupt 
Act, and they contain nothing repugnant to the proviso in the 2d 
section, since the state liens are saved. 

There is also a distinction to be noted between the legal effect of 
a mortgage in the state of Louisiana, and the common law mortgage. 
Under the latter, the legal title passes to the mortgagee. According 
to that system, therefore, the assignee does not acquire the legal title 
by the assignment, and mortgaged property consequently is not sub- 
ject to administration and sale, as part of the bankrupt’s effects. 
The mortgage of Louisiana is thus defined: ‘ Mortgage is a right 
granted to the creditor over the property of his debtor, for the se- 
curity of his debt, and gives him the power of having the property 
seized and sold m default of payment.” Civil Code of Louisiana, 
art. 3245. 

Hence the legal estate in, and possession of, the mortgaged pre- 
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mises in Louisiana, remains in the mortgagor, and 5 passes to his 
assignee. Being seized of the legal estate and in possession, it is 
for him to sell. In other states, the legal title passing to the mort- 
gagee (loes not rest in the assignee of the bi inkrupt mortgagor, and 
consequently the decisions in other states are not applicable here. 

The argument for the appellees was the following: 

The decisions of the Supreme Court of Louisiana, and the Cir- 
cuit Court of the United States, for the Louisiana disirict, as well 
as the rules in cases of bankruptcy, adopted by the District Court, 
all of which are relied upon by the complainant, proceed upon the 
mistaken assumption of an analogy between the cessio bonorum or 
concurso de acreadores of the Louisiana law, and the Bankrupt Act 
of the United States, and a supposed obligation or authority to 
model the one upon the other. ‘There is no such analogy and no 
such authority. 

The Louisiana concurso requires all the creditors of the bankrupt 
to come in, grants an inmediate cessation of all actions of every 
description against him, and vests in the syndic all his property 
without distinction, with power to sell, cancelling all mortgages and 
liens, and conveying an absolute and clear title to the purchaser. 
The rights of the several creditors are settled contradic ‘torily, and 
the liens on the property sold, which have been cancelled by order 
of the syndic, attach upon the proceeds of the property in his hands. 
Elwes v. Estewan, 1 Marl. Pg Code of 1824, art. 2172; Greiner 
Lou. Dig. tit. Insolvency, 237; and the authorities quoted in Fisher 
v. Vose, 3 Robinson, L. R. 495. 

In the bankrupt law there is nothing of all this. The mortgage 
creditor is not compellable to prove his debt under the bankruptcy. 
Ife may rely upon his lien, and assert and prosecute it under the 
state law and process. ‘There is no authority to stay his proceedings, 
unless his mortgage is fraudulent or void, or alleged to be paid off, 
none of which is pretended here. 

If he elects to come into the bankrupt court and prove his debt, 
he thereby relinquishes his mortgage or other lien, and stands upon 
the same footing as an ordinary creditor. ‘There is no power given 
by the Bankrupt Act to the court, or to the assignee, to discriminate 
in the distribution of the proceeds of property sold by the assignee, 
between creditors holding liens on it and those holding none. ‘The 
only authority the assignee has, is to redeem the mortgage under the 
order and direction of the court, (sect. 11.) If he does not choose 
to redeem, he has no power to enjoin the proceedings of the mort- 
gage creditor. That would be to impair the lien, contrary to the 
proviso of the 2d section. 

To prevent or obstruct the recovery of debts, has been held im- 
pairing the obligation of contracts. To prevent or obstruct the 
assertion of a lien, and take away the existing remedy upon it, must 
impair the lien. 
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All the decisions of this court upon the former subject are autho- 
rities for us. 

The dissenting opinions of Judge Bullard, in the state of Loui- 
siana, against the sherilf of the first judicial district, and J. D. Roa- 
senda, fora prohibition, and in the case of IF. B. Conrad, assignee 
of ‘Thomas Banks, for a mandamus, which are before your honours 
in this case, outweigh, as we humbly contend, in soundness and 
acuteness of argument, the contrary decisions of his brethren.— 
Scevola assentior. 

The wide range of judicial legislation exercised by the District 
Court, in providing that ‘the order of sale shall, ipso fucto, annul 
the mortgage s, liens, &c., existing on the property sold,” and the 
vast addition to, and alteration in, the bankrupt law, thus made, 
cannot receive the sanction of this court. What part of the act 
authorizes the District Court to attach liens on the proceeds of 
property sold, to distribute such proceeds otherwise than rateably, 
without discrimination, or to force into its forum a mortgage creditor 
who chooses to rely upon his lien, and not to prove his debt? 

Whence does that court derive its power to order a state register 
of mortgages to cancel the inscription of such mortgages on his 
records? If he refuses, how is such order to be enforced? If en- 
forced, what is its elfect? ‘The Supreme Court of Louisiana, indeed, 
courteously lends its aid to enforce the decrees of the District Court 
sitting in bankruptey, but will the courts of other states do so? If 
not, is the District Court of the United States armed with authority 
to enforce its own mandate against a state officer, in regard to his 
official duty under the laws of the state, as to the registration and 
cancellation of mortgages? Can such a pretension be maintained 
in all the states? And how is uniformity in the administration of 
the bankrupt law to be secured, by the adoption of rules going far 
beyond its text, and most ce rtainly incapable of execution in many 
of the states? 

This branch of the subject assumes a tenfold importance when the 
court considers that these rules and orders, and the decrees passed 
under them, constitute a part of the extraordinary bankrupt juris- 
diction granted to the District Court alone, under the 6th section. 
Such decrees, this court had decided, are without appeal. Nelson 
v. Carland, 1 Howard. 

While concurrent jurisdiction, therefore, is granted by the 8th 
section to the Cireuit and District Courts, of all suits at law and in 
equity, which may be brought by an assignee against any one claim- 
ing an adverse interest, or by such person against the assignee, and 
the suit so brought may be carried, by appeal, to this tribunal, the 
hasty and inconsiderate orders of the District Court in bankruptey, 
though they may work irreparable injury, are not subject to any 
supervision. 

On the score of authority, it cannot be expected we should do 
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more than produce the decisions of circuit or district judges. These 
questions have not yet been adjudicated in this court. 

We rely on the following cases, decided by judges of this court 
on their circuits or by district judges, respectable for learning and 
ability. 

The decision of Mr. Justice Baldwin in the matter of Kerlin, a 
bankrupt, reported in the United States Gazette, of Philadelphia, of 
26th October, 1843. 

The decision of Mr. Justice Story in the case of Mitchel, assignee 
of Roper, v. Winslow and others, in the Circuit Court of Maine, 
reported in the Law Reporier of Boston, for December, 1843, pp. 
347 and 360. 

Mr. Justice McLean’s decision in the case of N. C. McLean, as- 
signee in bankruptcy, v. The Lafayette Bank, J. S. Buckingham 
and others; to be found in the Western Law Journal for October, 
1843, p. 15. 

Mr. Justice McLean’s decision in the case of N. C. McLean, as- 
signee, v. James F. Meline. Western Law Journal for November, 
1843, p. 51. 

Mr. Justice Story’s decision in the case of Mugeridge, 5 Law 
Rep. 357. In Ex parte Cooke, 5 Law Rep. 444; Ex parte New- 
hall, 5 Law R. 308. In Dutton v. Freeman, 5 Law R. 452. 

Mr. Justice Thompson’s decision in Haughton v. Eustis, 5 Law 
R. 506. 

Judge Prentiss’s (of Vermont) opinion in Ex parte Spear, 5 Law 
R. 399; and Ex parte Comstock, 5 Law R. 165. 

Judge Conkling’s (of New York) opinion in Ex parte Allen, 
5 Law R. 368. 

Judge Monroe’s (of Kentucky) opinion in Niles’s Register, 5th 
November, 1842; and those of Irwin, Randall, and Gilchrist, Ibid. 

These cases, it is humbly submitted, establish the doctrine for 
which the defendants contend, namely: that the state lien in this 
case was properly and rightfully enforced under the state law and 
process; that the rules of the District Court of Louisiana relied 
upon are void and without force, exceeding the jurisdiction of that 
court, and interpolating new principles into the Bankrupt Act; that 
the title acquired by Preston and Phelps, at sheriff’s sale, under 
execution founded upon the mortgage, is good, valid against the 
assignee ; and that the demurrer was properly sustained, and the 
biil rightfully dismissed. 

‘Proceedings in bankruptcy,” as per section 6, are of exclusive 
cognisance in the District Courts of the United States. 

These proceedings are but acts of administration upon property 
and accounts, closely resembling the administration of decedents’ 
estates in the courts of probate. Proceedings in bankruptcy by 
virtue of the provisions of this section, are not suits at law and 
equity,”’ which may be brought by and against the assignee, touch- 
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ing property or rights of property claimed to have belonged to the 
bankrupt, as per section 8. ‘To entertain such suits, the Circuit 
and District Courts of the United States have ‘concurrent juris- 
diction.” 

And of suits in court pending by and against a party who be- 
comes bankrupt, such pending controversies do not abate by opera- 
tion of the law upon the party’s being declared bankrupt. 

The jurisdiction of the state courts, as to such controversies, is 
not interfered with by the act of bankruptcy. The assignee be- 
comes vested with the precise rights and condition of the bankrupt 
in respect to his property and controversies, which were possessed 
and sustained by the bankrupt on the day of his being ‘ decreed” 
a bankrupt. And the bankrupt’s suits pending are to be ‘¢ prose- 
cuted and defended (by the assignee) in the same way, and with 
the same effect, as they might have been by such bankrupt.” Sec- 
tion 3. 

In this case, the judgment of Boyd against the mortgagor, the 
order of seizure and sale, and the levy of execution, were all before 
the party filed his petition in bankruptey. 

Now, by the express provision of section 3, the assignee’s rights 
and duties in respect to this state proceeding upon the mortga: ge, 
(irrespective of its being a question of mortgage,) were neither more 
nor less than to present himself in the court where the case was pro- 
gressing to final execution, and there make any defence Norton, the 
bankrupt, might have done. But it wholly subverts the provision 
of section 3, ‘to indulge the assignee in disregarding such pending 
controversies, and then permit hin to assume the attitude of plain- 
iif in the same case, commencing de novo in the District Court of 
the United States, and there to discard as coram non judice all that 
had been previously adjudged in the state court. 

But besides that this was a case pending ina state court where 
the assignee should have made defence, as per section 3, as a ques- 
tion of mortgage, it has more distinction and immunity in the con- 
sideration of the Bankrupt Law. And in this aspect the District 
Court of the United States proceeding in bankruptcy had no juris- 
diction of it, (unless the mortgagor had chosen to file his claim,) 
save and except to administer and sell the equity of redemption, or 
to redeem the mortgage, as per section 11. 

There is no legitimate pretence this bill in chancery is a proceed- 
ing in bankruptey. ‘The district Court has no equity jurisdiction in 
this respect, but in virtue of section 8, and which confers it equally 
on the Circuit Court. And yet the bill seeks an administration in 
bankruptey of this mortgaged property coerciv ely against the mort- 
gagor, within rules prescribed under the provisions of section 6. 
If this be so attainable, then the Circuit Court too, which has no 
original jurisdiction in bankruptcy, may nevertheless obtain it by 
bill in equity. 

Vou. If1.—55 20 
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But all the pretensions of this bill are conceived to » be wpenl- 
leled in the conflicting and imperious results it proposes. 

Section 2, of the Bankrupt Act, is regarded as express authority 
to the assignee and the court in bankruptcy to impair, annul, and 
destroy this mortgage. And by the rule of court seizing upon the 
mortgage for administration i in bankruptcy, to maintain a ‘semblance 
of re spect for the mandates of section 2, the provisions of section 3 
are deliberately violated, which forbids any “priority or preference” 
to be awarded among private creditors. It assumes the right to 
treat as a nullity an ordinary state adjudication of a mortgage inte- 
rest, fully rendered previous to any jurisdiction having attached to 
the bankrupt court. In truth, the state adjudication is adjudged of 
as an ex post facto usurpation. ‘The jurisdiction was well enough 
in the state court inceptively, and throughout its progress to the 
rendition of judgment. But while the execution of the state court 
was being consummated, the debtor filed his petition. And this, the 
bill assumes, ipso fucto, reversed the judgment of the state court or 
avoided it as a nullity. 

In view of a fair interpretation of the Bankrupt Act, and of the 
disastrous considerations presented by the bill in this case, we assure 
ourselves with the belief, that results so unjust, so inharmoniously 
absurd, will not be sustained in the reversal of this deeree. 

The ‘lien of a judgme ‘nt and execution attaches as to real estate 
upon the rendition of the judgme nt, as to personal property upon 
the seizure or levy of the execution. Code of Practice, art. 722, 
723; Civil Code, art. 3289, 3290, 3291, 3292; Duffy v. Town- 
send, 9 Mart. R. 585; Bradbury and Foster v. Morgan, 2 L. R. 
479. 

Here the levy or seizure was before the date of the petition in 
bankruptcy, and the lien of the judgment had attached even if the 
property levied on had been personal, much more when it was real. 

The order of seizure under a mortgage is by the law of Louisi- 
ana a judgment from which appeal lies to the ‘Supreme Court, and 
on which, upon a proper case shown, injunction may issue. Gurlie 
v. Coquet, 3 N.S. 498; McDonough v. Zacharie, 3 L. R. 316; 
Code of Practice, tit. Injunction, art. 296, 309; Wells v. Hunter, 
6 N.S. 311; Crane v. Phillips, 7 N. S. 276; 8 N.S. 683; 3.N. 
S. 480; 4 N.S. 499. 


Mr. Chief Justice TANEY delivered the opinion of the court. 


It appears in this case, that, in January, 1844, a bill was filed in 
the Circuit Court of the United States for the eastern district of Loui- 
siana, sitting in chancery, by Richard Nugent, assignee of the estate 

of Elizabeth Norton in bankruptey, stating, that the said Elizabeth 
Norton, on the 9th day of May, 1842, filed her petition in the Dis- 
trict Court of the United States to be declared a bankrupt, and that 
she was accordingly decreed to be such about the 1st of June, in 

















JANUARY TERM, 1845. 435 


Norton’ s Assignee v. Boyd et al. 


the same year ; that she returned i in her schedule two lots of ground 
in the city of La Fayette, particularly described in the bill; and 
that George William Boyd was, among others, returned as a creditor 
for the sum of $9000, and th: it notice was served on hin of the 
proceedings in bankruptcy. The bill further states, that prior to 
and at the time of the petition in bankruptcy the two lots above 
mentioned were affected by a special mortgage to the said Boyd, 
which was valid by the laws of Louisiana, for the sum of $9000 
and upwards; that prior to the bankruptey of Elizabeth Norton, 
that is to say, about the 11th of November, 1841, Boyd commenced 
suit upon his said mortgage in the proper state court of Louisiana, 
and obtained judgment, with the privileges of a mortgage, and is- 
sued execution thereon, which was levied upon the said property 
about the 16th of February, 1842; and on or about the 4th of June 
following the property was regularly sold by the sheriff under the 
execution to Isaac 'T. Preston and Abner Phelps, who took posses- 
sion of the said two lots and continue to hold them, claiming as 
owners. The bill further states, that the complainant, having re- 
ceived notice of the levy and intended sale under the execution, 
duly notified the said Boyd, Preston, Phelps, and the sheriff in write 
ing, before the sale, of his appointment as assignee as aforesaid, and 
cautioned them not to proceed wiih the sale; but that the parties, 
continuing and intending to defeat the just rights of the complainant, 
proceeded to sell, and plae ed the purchasers above mentioned in 
possession of the property in question. ‘The complainant refers to 
and exhibits with his bill certain rules adopted by the District Court 
of the United States for the disposition of real estate surrendered by 
bankrupts, and encumbered by morigages; and charges, that by 
virtue of the Bankrupt Act all the proceedings in the state court 
ought to have been stayed, from the moment the petition of the 
bankrupt was filed ; and that the subsequent proceedings were irre- 
gular, and conferred no title on the purchasers ; and that the com- 
plainant was entitled to take the property from the hands of the 
sheriff, and to administer and sell the same under the direction of 
the District Court by virtue of the act of Congress and the rules of 
court above mentioned. ‘The bill then prays process against Boyd, 
Presion, and Phelps, and that the proceedings under the execution 
subsequent to the petition in bankruptcy should be declared irregu- 
lar; that the title of Preston and Phelps from the sheriff should be 
decreed to be null and invalid, and the said Preston and Phelps be 
ordered to restore the said lots to the possession of the complainant, 
to be administered and sold by him in conformity with the orders 
of the District Court of the United States, and in pursuance of the 
rules before referred to; and that Boyd should be directed to come 
into the District Court, and conform himself to the orders of the 
court and the rules aforesaid. 
The defendants appeared, and demurred to the bill; and upon 
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final hearing on the demurrer, the following decree was passed by 
the Cireuit Court :— 

“This is a bill in equity, presented by an assignee in bankruptcy, 
to set aside a certain sale, made under a writ of seizure and sale 
from the District Court of Louisiana, upon the ground that the Dis- 
trict Court of the United States was, by the bankrupt law passed by 
Congress on the 19th of August, 1841, vested with exclusive juris- 
diction over all matters appertaining to the settlement of the affairs 
of the bankrupt; and that, consequently, the sale made by the Dis- 
trict Court of Louisiana has transferred no legal title to the property. 
The bill further claims the property sold as a part of the property 
of the bankrupt to be sold or otherwise disposed of under the orders 
of the District Court of the United States. It appears that the pro- 
perty in question consists of real estate, and that the same was sold 
to satisfy a special mortgage held by the creditor who obtained the 
order of seizure and sale from the state tribunal. 

“T have, after an attentive consideration of the various allegations 
in the bill, ordered the same to be dismissed, and shall now proceed 
to state very briefly the grounds upon which [ acted. Jn the first 
place, I do not consider that there is any equity in the bill; the pro- 
perty was specially mortgaged to satisfy the claim of the creditor 
who demanded the sale ; and it does not appear that in the assertion 
of his right he has in any manner interfered with the rights of the 
other creditors of the bankrupt. It does not appear that any doubt 
existed as to the validity of the mortgage, or that the creditor has 
obtained any right or any advantage over the other creditors which 
the District Court, sitting in bankruptey, would not have been 
bound to award him under the express provisions of the bankrupt 
law. It is quite clear that the liens and mortgages which are valid 
under the state law must be protected by the District Court of the 
United States, sitting in bankruptcy, and it will not be pretended 
that the creditor at whose instance the property in question was 
sold would not have been entitled, under any and all circumstances, 
to the proceeds of that property to satisly the amount alleged to be 
due him. What benefit would then accrue to the general creditors 
of the bankrupt by the interference of this court in a matter which 
seems to have been fairly and finally adjudicated? While Iam 
well satisfied that no good would arise from such an interference, I 
am equally well satisfied that great injustice would be done both to 
the mortgage creditor and to the estate of the bankrupt, by subject- 
ing both unnecessarily to additional costs and expenses. 

‘“‘T agree fully in the opinion, that upon the ground of expediency 
the jurisdiction of the District Court of the United States over all 
the property of the bankrupt, mortgaged or otherwise, should be ex- 
clusive ; but I do not understand the bankrupt law to render it so. 
Where a creditor, by virtue of a special mortgage, elects to foreclose 
that mortgage before a state tribunal, the federal court is not called 




















JANUARY TERM, 1845. 437 


Norton’s Assignee v. Boyd et al. 








upon to interpose, except in cases where from the nature of the case 
wrong or injustice may be done to other creditors in interest, or 
where the mortgage itself may be contested. 

‘*¢T wish it, however, to be distinctly understood, that I am fully 
of opinion that the District Court of the United States is vested with 
jurisdiction over mortgaged property belonging to the bankrupt, 

and that when a proper case is shown, it has power to foreclose a 
mortgage, and to do all other acts necessary to bring about a final 
distribution and settlement of the bankrupt estate. T am also of the 
opinion, that in a case where a creditor calls in question the validity 
of a mortgage held by another creditor, it is the duty of the said 
court to exercise jurisdiction over the questions involved, and, if 
necessary, to declare the morigage null and void. 

“Jn ihe case before me no such question is involved, and I see 
no reasons why the equity powers of this court should be exercised 
to do that which cannot change the rights of the parties interested, 
but which would have the effect of doing a positive injustice to the 
mortgage creditor, by subjecting his property to useless costs and 
expenses. 

“ It is, therefore, ordered that the complainant’s bill be dismissed.”” 

We have inserted the whole of this decree, because we think the 
court were not only right in dismissing the bill, but, with a single 
exception, we concur also in the principles and reasoning on which 
the learned judge founded his decision. ‘The exception to which 
we allude is that part of the decree in which he expresses his opinion, 
that upon the ground of expediency the jurisdiction of the District 
Court of the United States over all the property of the bankrupt, 
mortgaged or otherwise, should be exclusive, so as to take away 
from the state courts any jurisdiction in such cases. Upon that 
subject it is not our province to decide, and we have no desire to 
express an opinion upon it. But in every other respect the decree 
conforms to the opinion delivered by this court, at the present term, 
upon the motion for a prohibition in the case Ex parte the City Bank 
of New Orleans, in the matter of Wm. Christy, assignee of Daniel 
T. Walden, a bankrupt, v. The City Bank of New Orleans. In that 
case the opinion of this court in relation to the jurisdiction of the 
District Court in matters of bankruptcy has been fully expressed, 
and need not be repeated here; and according to the principles 
therein stated the decree of the Circuit Court in this case must be 
affirmed. 


Mr. Justice CATRON, 

I think the adjudication in this case is in conflict with that made 
in the Circuit Court at New Orleans in Christy against the City Bank; 
and in support of which, a majority of my brethren saw proper to 
express their views at a previous day during this term, in the un- 
successful application of the bank for a prohibition; but that the 
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cases ave alike—and one cannot be maintained, and the other over- 
thrown. 

In that case the petition of the assignee set forth the entire legal 
grounds, why the District Court should annul the judgments in the 
state court, and pronounce the sale void. 

1. ‘That the property sold was given in by Walden, the bankrupt, 
as part of his effects. 

2. ‘That the bank had notice thereof, before the sale by the 
sheriff, 

3. That the sale was void, being contrary to the Bankrupt Law, 
which operated to stay all further proceeding so soon as Walden’s 
petition was filed, and was a bar to any further prosecution of the 
suit until an assignee should be appointed. ‘That the sale with no- 
tice was a fraud upon the act of Congress, and the other creditors 
of Walden, by reason of the law, because the bank was endeavour- 
ing to obtain an illegal preference. 

4, ‘That at the sale the property was struck off in blocks, although 
consisting of diflerent buildings, at two-thirds of its value: ‘ All of 
which actings and doings are prohibited by law, and render said 
sale null and void.” 

5. ‘That the sale was in other respects irregular, the legal formali- 
ties not having been observed. 

6. That the mortgage was void for usury, because in effecting the 
loan the bank gave Walden bonds on the Second Municipality instead 
of money, and they were then at a discount at from twenty to 
twenty-five per cent. 

'To these allegations the bank answered :— 

1. By plea that the District Court was not by law empowered to 
decide on the matters charged. 

2. That all the matters and things set forth had already been 
decided by a court of competent jurisdiction—referring to the adju- 
dications by name. 

3. ‘The defendant answers, and avers, that the mortgage was le- 
gal and valid, and given upon a full and adequate consideration. 

4. ‘That the order of sale was duly granted, and the writ thereon 
properly issued: and that the property described in the petition was 
lawfully seized, and afier a compliance with all the legal formalities, 
was sold, and adjudicated to the defendants: that the price was 
fully paid by giving a credit—and that the property is held under 
an indefeasible title. 

5. All the allegations in the petition not admitted, are denied, 
and a trial demanded of them. 

This answer was excepted to as containing no legal grounds of 
defence ; the question was adjourned, under the 6th section of the 
Bankrupt Law, to the Circuit Court to be there heard and determined. 
It stood in that court as on bill and answer: the answer was taken 
of course as true in all its parts—the only question being whether 
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any legal ground of defence was furnished by the plea, supported 
by an answer, denying the alleged unfairness of the sale—presenting 
the same question in substance as did the case of Harpending v. The 
Dutch Church, in 16 Peters. By setting the case down on plea and 
answers, the proceedings in the supreme and inferior state courts 
were admitted of necessity to have been properly and fairly con- 
ducted; and the sale legally and fairly made, ‘This was the un- 
doubted aspect of the case as presented to and decided by the Cir- 
cuit Court. Its decree, in the form of instructions to the bankrupt 
court, is, first—'That the latter had full and ample powers to try all 
the questions presented in the assignee’s petition: 2dly. That the 
sale made under the seizure by order of the state court was void ; 
and that the bankrupt court should declare it so: 3d. That the 
bankrupt court had full power to re-try the validity of the mortgage 
and ascertain whether it was void for usury or otherwise: and this 
on the ground exclusively that the proceedings in the state courts 
were annulled by force of the bankrupt law, and the fact of Walden 
applying for its benefit. 

‘Taking the petition and answer together, and a case existed in all 
its features like the present, on the title by execution ; each being a 
fair and regular proceeding in the state court. One is suppressed 
—and the other maintained. And on what ground does the district 
judge assume to act contrary to the former adjudication? Because 
it was equitable and for the best interests of the estate to be dis- 
tributed, in his judgment. ‘The obvious meaning of which is, that 
he had power to overthrow the title or not, at his discretion; and 
that such discretion was the law of the case and the tenure of the 
title, according to the true intention of the Bankrupt Act. On this 
assumption are the two cases attempted to be reconciled ; and on no 
other can they avoid direct conflict, even in appearance. In reality, 
the one title is as good as the other. The tendency of such a doc- 
trine is too threatening to titles to be silently acquiesced in. Did 
Congress intend that the force and effect of judgments and execu- 
tions in a state court, should depend on the sole discretion of a 
judge sitting in bankruptcy? Was it intended to discard the 
axiom, that unrestrained discretion in those that govern, is incon- 
sistent with the rights of those that are governed, be they of property 
or person? It is very difficult to suppose so; and as difficult to 
accommodate the construction of the act to such a supposition. It 
is declared, “that it shall not be construed to annul, destroy, or 
impair, any liens or mortgages, on property real or personal, which 
may be valid by the laws of the states respectively.” 

Here two liens are combined ; one by mortgage, the other by ex- 
ecution levied. In Christy v. The City Bank, as already stated, that 
by mortgage was recognised as a right protected by the act, but to 
be administered in the bankrupt court only; that by execution was 
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pronounced void. ‘This decision the court below was asked to fol- 
low out, in the case before us, and refused. 

By the execution levied, the lien “‘ was valid by the laws of the 
state’”—in the words of the s saving clause ; the remedy by seizure 
created the right; to annul, or to stay the execution, impaired a 
right, excepted out of the act. Since the opinions were delivered 
in the ex parte application of the City Bank, we have in effect so 
held at the present term, in Waller v. Best. 

In making exceptions in favour of liens created by judgment and 
execution, Congress was governed by practical considerations. ‘The 
states usually were large, ‘the bankrupt courts in many of them far 
off from the creditors, the debts owing by the bankrupt small in 
amount to a great extent; for these recoveries would be had in the 
inferior courts and before magistrates; the property would be seized 
by execution, and he the debtor be driven into bankruptcy ; this 
step might be taken secretly. The officer having possession of the 
property had to dispose of it according to the commands of the 
writ, and make return to the state tribunal ; a return that the debter 
had applied for the benefit of the bankrupt law would not bea 
legal return, as T have held, and always supposed; and that a de- 
cree declaring the party a bankrupt, would not alter the case ; as in 
either, the lien would be not only impaired, but destroyed where the 
levy alone gave it, as is the case in many instances. ‘To drive the 
small creditor into the bankrupt court to establish his demand and 
effectuate his lien, would often have been worth more in trouble and 
expense than the debt, and in the mean time the property, being 
abandoned by the officer, and not taken possession of by the as- 
signee, would in many instances pe ‘rish. ‘These facts were too pal- 
pable for Congress to overlook. ‘To protect such liens, I take it the 
exception was a compromise between the opponents and friends of 
the bill; the one side supporting rights secured by the state laws, 
and the other s ecking to adopt a different rule under the Constitu- 
tion of the United States, in regard to the relation of debtor and 
creditor. 

In many cases the bankrupt might owe debts in other states than 
that where he would be declared bankrupt; then other difficulties 
would arise on executions being levied in the foreign jurisdiction, 
to which the powers of the bankrupt court could not extend. In 
all the cases enumerated the assignee had given to him the same 
powers the bankrupt previously had, to sue and defend, and no 
material difficulty could arise (or has arisen) in adjusting the claims 
in the state courts, to which the assignee was bound to apply. 

That a mortgage can be foreclosed in the bankrupt court, and the 
lien given by it be preserved there, I have never doubted, if the 
jurisdiction of a state court had not attached, and was not ousted 
by the proceedings in bankruptcy. 

For the foregoing reasons, I think the court of Louisiana was 
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mistaken when it assumed to have power to suppress the sale made 
by the sheriff, or to let it stand, at its discretion. 

The decree is deemed entirely proper; nor would the reasons for 
it have been noticed had not my brethren adopted them to the ex- 
tent above; and with which adoption I cannot concur. 





Cuaries H. Carroit, Comprainant, v. Orrin Sarrorp, TREASURER 
OF THE COUNTY OF GENESEE, IN THE STATE OF Micuican, Derenp- 
ANT. 


When the purchaser of land from the United States has paid for it, and re- 
ceived a final certificate, it is taxable property, according to the statutes of 
Michigan, although a patent has not yet been issued. 

Taxation upon lands so held is not a violation of the ordinance of 1787, as an 
“interference with the primary disposition of the soil by Congress,” nor is it 
“a tax on the lands of the United States.” The state of Michigan could 
rightfully impose the tax. 

It was competent for the state to assess and tax such lands at their full value, 
as the absolute property of the holder ef the final certificate, and in default 
of payment, to sell them as if he owned them in fee. 

In case of controversy, a court of equity is the proper tribunal to prevent an 
injurious act by a public officer, for which the law might give no adequate 
redress, or to avoid a multiplicity of suits, or to prevent a cloud from being 
cast over the title. 

Tuts case came up ona certificate of division from the Circut 
Court of the United States for the district of Michigan, sitting as a 
court of equity. 

The complainant resided in the state of New York, and in 1836 
purchased froi the United States three thousand five hundred and 
forty-nine and seventy-one one-hundredths acres of land in Genesee 
county, in Michigan. The lands were paid for in the way usually 
pursued by purchasers of the public domain, subject to private entry 
and sale. According to the laws of Congress, and the practice of 
the land officers, an individual wishing to purchase a tract of land 
makes application, in writing, to the register, specifying, in the ap- 
plication, the particular tract sought to be bought. ‘The register 
examines and ascertains whether it is subject to entry. If it be, he 
gives to the applicant a memorandum, addressed to the receiver, 
stating the application, and that the land is subject to entry. This 
is taken to the recciver, and the money there paid. The receiver 
executes receipts in duplicate, specifying the particular tract sold, 
and the price paid for it. One of these is delivered to the pur- 
chaser, the other to the register; and this last is transmitted to 
the office at Washington as a voucher against the receiver. The 
register then makes out a final certificate, specifying the sale, and 
that the purchaser is entitled to a patent. It is competent for the 
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purchaser to demand and take this certificate from the register ; but, 
in practice, it is rarely done. Almost invariably the register retains 
it until he makes his monthly returns, when he transmits this certi- 
ficate to the office at Washington, and on it (if the government 
confirm the sale) the patent issues. 

In this case, the register, immediately after the entry of the land, 
transmitted to the proper office at Washington the patent certificates, 
as the basis of the issue of patents for the land so entered by the 
complainant. 

‘The complainant, previous to the issuing of the patents for the 
lands, did not enter into actual possession of them, nor exercise acts 
of ownership over them. 

Patents were issued for this land by the United States on 12th 
August, 1837, and not before. ‘They were dated on that day, and 
were shortly after their date transmitted to the register of the land 
office at Ionia, in Michigan, and subsequently were delivered to the 
complainant. 

The delay in the issuing of the patents, after the entry of the land 
by the complainant, was not at the request or in any way by the 
procurement of the complainant. 

The patents declare, that “‘ the United States give and grant’’ the 
lands to the patentee. 

In the year 1837, and before the date and issue of the patents, 
these lands were assessed at their full value, and as if owned by the 
complainant in fee-simple, for township, county, and state taxes, by 
the proper local officers of Michigan, (having full knowledge that 
the patents for the same had not issued,) which taxes were not paid 
by the complainant. 

The assessment rolls describe the land as owned by the com- 
plainant absolutely, and without any reservation or qualification. 
The valuation attached to it purported to be its entire value, as an 
absolute and unconditional estate in fee-simple. 

By the laws of Michigan, applicable to this part of the case, it is 
made the duty of the county treasurer to sell such lands as have 
been taxed, and the taxes on which have not been paid on giving a 
certain notice. The defendant being then, and now, a citizen of 
the state of Michigan, as county treasurer of Genesee county, did so 
sell the Jands described in the bill of complaint. 

Two years are allowed by law for the person claiming title to the 
lands to redeem, by paying to the treasurer the tax and charges, and 
interest at the rate of twenty per cent. perannum. If not redeemed, 
the land was to be conveyed to the purchaser in fee-simple. 

The two years, the period allowed for redemption, had not ex- 
pired at the time of filing the bill of complaint. The bill prayed 
that the assessment and sale might be declared illegal, and declared 
void, and that the treasurer of the county might be enjoined from 
conveying the lands to the purchasers at the tax sale, for other relief. 
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The bill was filed in 1842, and was taken pro confesso. A mo- 
tion was then made for a decree according to its prayer, upon which 
the following questions arose, upon which the opinions of the judges 
were opposed : 

1. Whether the statutes of the state of Michigan did, in fact, 
authorize the assessment and sale of the lands in question, and 
whether said statutes were intended to direct the assessment for 
taxation of lands of the United States before the patents for them 
had been executed by the officers of the United States? 

2. Whether the lands in question were, before the date and ex- 
ecution of the patents for them, subject ‘to taxation at all, by the 
state of Michigan ? 

3. Whether, if they were subject to taxation by the state, before 
the execution of the patents for them, it was competent to assess 
and tax and sell them, as the absolute property of the complainant, 
and at their full value, as if he owned them in fee ? 

4. Whether the remedy by bill in equity, and the relief sought, 
are proper? 

The statutes of Michigan, referred to in the above questions, were 
the following : 

Law of April 22d, 1833. 

“Sect. 1. Be it enacted by the legislative council of the territory 
of Michigan, that the taxes hereafter to be levied in this territory, 
shall be assessed, Jevied, and paid in the manner hereinafter men- 
tioned, upon a valuation of real and personal estate, including 
property and stock in any bank, insurance company, or other incor- 
poration, to be made as hereinafter prescribed. 

‘* Sec. 2. The assessors of each township may divide their town- 
ships, by mutual agreement, into such number of districts, to be 

called assessment districts, as they may deem convenient, not ex- 
ceeding the number of assessors in any such township ; and in ev ery 
year, between the 15th day of April and the Ist day of May, shall 
individually, in their assessment districts, according to the best evi- 
dence in their power, make out a list or schedule of all the taxable 
property in the same, and bring the said lists or schedules together, 
and jointly value the property named in each, and set down in their 
assessment-roll the value of buildings and lands in such township, 
owned or possessed by any person residing in such township, or any 
banking or insurance company, or other incorporation situated in 
such township, opposite the name of such person or incorporation ; 
and shall also ascertain and set down in their said assessment-rolls, 
in like manner, the value of all the personal estate of every such 
person; and in case any person, not satisfied with such valuation, 
shall make oath before such assessor, or either of them, who are 
hereby authorized to administer such oath, that the value "of his or 
her real or personal estate does not exceed a certain sum, specifying 
the same, then, and in every such case, the assessors shall value such 
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real and personal estate at the sums specified in such affidavit, and 
no more ; and every person liable to be taxed for any personal estate 
as aforesaid, shall be taxed for the same in the township where such 
person shall reside at the time of im: iking such assessment; and the 
assessors shall also ascertain what lands are situated in their town- 
ships, not owned by persons residing in such townships, and shall, 
in their assessment-rolls, separate from the assessments made the 
estates of non-residents, ‘and designate such land in the following 
manner: if the estate be a patent or tract of land of the subdivision 
of which the assessors cannot obtain correct information, they shall 
enter the name of the patent or tract, if known by any particular 
name, without regarding who may be the owner thereof; and if 
such tract be not known or designated by any particular name, they 
shall state by what other land the same is bounded, and shall set 
down the quantity of land contained therein, and the value thereof, 
in the proper columns for that purpose ; and the assessors shall com- 
plete their assessments on or before the Ist day of May in every 
year, and make out a fair copy thereof to be left with one of the 
board, and thereupon cause notices to be put up at three or more 
public places in their township, setting forth that they have com- 
pleted their assessment, and that a copy thereof is left with one of 
them, naming him, where the same may be seen and examined by 
any of the inhabitants during ten days; and that at the expiration 
of the said ten days, they shall meet on a certain day, at a place in 
the said noiice to be specified, to review their said assessments s, on 
the application of any person conceiving himself aggrieved ; and it 
shall be the duty of the said assessors, with whom the said assess- 
ment-roll shall be left as aforesaid, during the said ten days, to sub- 
mit the said roll to the inspection ‘of any person who shall apply for 
that purpose; and at the said time and place, the said assessors 
shall meet, and, on application of any person conceiving himself 
agerieved, shall’ review the said assessment, and may alter the same, 
on sufficient cause being shown, to the satisfaction of the said as- 
sessors, or a majority of them; and the assessors, or a majority of 
them, shall make oath or affirmation, and attach the same to the said 
assessment-roll in the following, or other equivalent form, to wit: 
‘We do severally swear (or affirm) that the sums at which pro- 
perty is assessed in the foregoing assessment-roll, are, according to 
our best judgment, the fair cash value of such property.’ 

“Sect. 9. The person in possession of any real estate, at the 
time any tax is to be collected, shall be liable to pay the tax im- 
posed thereon; and in case any other person, by agreement or 
otherwise, ought to pay such tax, or any part or proportion thereof, 
the person who shall pay the same shall and may recover the amount 
from the person who ought to have paid the same; and all taxes 
upon any real estate shall be a lien the ‘reon, and shall be preferred 
in payment to all other charges; and all taxes upon any personal 
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estate shall, in case of the death or bankruptcy of the person taxed, 
be preferred in payment to all other demands. 

‘* Sect. 14, Any tax heretofore laid by virtue of any law of this 
territory, or to be laid by virtue of this act, upon any real estate, 
and the interest and charges thereon, shall be a lien upon the same 
real estate, until the same tax, interest, and charges, shall be paid 
or recovered, notwithstanding the same real estate may have been 
divided or aliened, in the whole or in part ; and whenever such tax, 
and the interest aforesaid accruing thereon, shall remain unpaid for 
two years from the Ist day of May following the year in which any 
such tax was or shall be laid, the treasurer of the proper county 
shall cause so much of the land charged with such tax and interest, 
to be sold at public auction, at the court-house of the county where 
such lands are situated, to the highest bidder, as shall be necessary 
to pay the said tax and interest, together with all charges thereon, 
first giving at least four months’ notice of the time and place of sale, 
by advertisement, posted up in three or more public places in said 
county, and also, by causing a copy thereof to be published in one 
or more of the public newspapers printed or in circulation in said 
county.’ 

*¢ Sect. 15. On the day mentioned in the said notice, the treasurer 
shall commence the sale of the said lands, and continue the same 
from day to day, until so much thereof shall be sold as will pay the 
taxes, interest, and charges due, assessed and charged thereon as 
aforesaid ; and the treasurer shall give to the purchaser or pur- 
chasers of any such lands, a certificate, in writing, describing the 
lands purchased, and the sum paid therefor, and the time when the 
purchaser will be entitled to a deed for the said lands; and if the 
person claiming title to the said lands, described in the said certifi- 
cate, shall not, within two years from the date thereof, pay the trea- 
surer, for the use of the purchaser, his heirs or assigns, the sum 
mentioned in such certifieat te, together with the interest thereon, 
at the rate of twenty per cent. per annum, from the date of the 
said certificate, the treasurer shall, at the expiration of the said two 
years, execuie to the purchaser, his heirs or assigns, a conveyance 
of the lands so sold, which conveyance shall vest in the person or 
persons, to whom it shall be given, an absolute estate in fee-simple, 
subject to all the claims which the territory of Michigan shall have 
thereon, and the said conveyance shall be conclusive evidence that 
the sale was regular, according to the provisions of this act; and 
every such conveyance to be executed by the treasurer, under his 
hand and seal, and the execution thereof witnessed and acknow- 
ledged in the usual form, may be given in evidence and recorded, 
in the same manner, and with like effect, as a deed regularly 
acknowledged by the grantor may be given in evidence and re- 
corded.” 
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Nelson, for complainant. 


A fundamental proposition, and one on which the whole equity 
of the complainant’s case rests, is, that, until the issue of the patent, 
the fee of the land remains in the United States; that, after pay- 
ment of the purchase money by the applicant, and the receipt of it 
by the officers of the United States, the United Siates may still de- 
cline, on various grounds, to perfect his title by the execution of a 
patent; that he cannot know after purchase, and before the patent 
issues, Whether he is to receive an absolute conveyance or not; that 
nothing but the patent passes the fee, and that, before its issue, the 
purchaser has but a qualified and contingent estate in the lands. 

These principles are involved in the following decisions: Stringer 
et al. ». Lessee of Young et al., 3 Peters, 320, 344; Boardman et 
al. v. Lessees of Reed & Ford et al., 6 Peters, 328, 342; Bagnell 
et al. vw. Broderick, 13 Peters, 436, 450; Wilcox v. Jackson, 
13 Peters, 498, 511, 516; Brush v. Ware, 15 Peters, 93, 107, 
108 ; Stoddart v. Chambers, 2 How. 284, 318. 

I refer also to the opinions of the attorneys-general, and the prac- 
tice of the land-office, as found in the 2d volume of Public Land 
Laws, Instructions and Opinions, published in 1838, not only to 
show that the sale is frequently cancelled by the government for a 
great variety of reasons; and that ‘the issuing a patent is not so 
purely a ministerial act as to follow a patent certificate as a matter 
of course,” but also that it has been the settled policy of the govern- 
ment to regard lands thus situated as exempt from all taxation, and 
that “the legal title remains in the government until the patent 
issues.”?” See pp. 4, 14, 24, 25, 39, 76, 80, 84, 87, 160, 213, 214, 
and 1040; and act of Congress, 12th January, 1825, chap. 318. 

The payment of the money by an applicant for a part of the 
public domain, is a proposition for a purchase. The register and 
receiver do not act judicially in admitting the application and _ re- 
ceiving the money; their acts may be overruled, and the money 
returned, and a patent be refused for various reasons; and the fate 
of the application cannot be known by the purchaser until the patent 
be executed. ‘Till then his title is imperfect, and his estate contin- 
gent. In ordinary cases between private individuals, where a legal 
contract for the sale of lands has been entered into, equity con- 
siders the vendee as the true owner of the lands, because the vendor 
is bound to convey by virtue of a contract, which can be enforced 
in a court of equity, and the obligation is mutual, as is also the 
remedy. 2 Story’s Eq. 98, 99, se ct. 790. Not so in regard to ap- 
plications for the pure hase of the public lands. But even if this 
were, it would not affect the present argument. 

Assuming, then, that at the time of the assessment of the lands 
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described in the bill, the fee of inne was in the United States, the 
complainant’s counsel insist— 

1. The statutes of Michigan did not embrace the lands in ques- 
tion, and were not intended to authorize their assessment. 

The statute directed the assessment of lands ‘¢ owned or possessed 
by any person residing in the township.” 

‘This part of the statute is inapplicable, for the complainant is and 
was a non-resident ; and the case shows that he was not in the ac- 
tual possession of the land. 

The statute then directs the lands not ‘ owned”? by residents to 
be separately assessed by the description of the tract without regard 
to the name of the *‘ owner.” 

The assessment is to be according to the ‘fair cash value” of the 
lands ; that is, of the fee-simple or absolute estate in the lands. 

The assessment of real esiate is to be according to its entire value, 
as in the case of personalty. The word “owner” is attached to 
both kinds of property as descriptive of the estate or interest to be 
taxed. 

The taxes are made a lien upon the lands. 

If not paid, and if the land be not redeemed after sale for non- 
payment, the treasurer of the county in which the lands lie is direct- 
ed to execute to the purchaser ‘‘a conveyance of the lands so sold ; 
which conveyance shall vest in the person or persons to whom it 
shall be given an absolute estate in fee-simple, subject to all the 
claims which the territory (state) of Michigan shall have therein ; 
and the said conveyance shall be cone lusive evidence that the sale 
was regular according to the provisions of this act.” 

All the provisions of this statute are intended to operate upon the 
unencumbered fee of the lands assessed. This furnishes the mea- 
sure of value—this regulates the conveyance of the purchaser. 

Lands owned by the United States are not subject to taxation. 
The fee of these lands was in the United States at the time of the 
assessment. It is not to be supposed that there was any intention 
of taxing the property of the United States. ‘This assessment is 
upon the fee. The conv eyance operates as a transfer of the fee. 
How, then, can it be argued that the statutes intended to embrace 
these lands? 

It does not aid the argument in this branch of it to say, that the 
complainant had a valuable and taxable interest in these lands. 

This may for the present be conceded. Our answer to it is, that 
the statute does not profess to tax such interest. It taxes the owner 
of the land and sells the fee if the tax be not paid. 

2. The lands in question were not, before the date and execu- 
tion of the patents for them, subject to taxation at all by the state 
of Michigan. 

The proposition refers to the date and execution of the patents. 
It is not denied that, so soon as executed, they become operative ; 
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and that the transmission of them to the register is in law a delivery 
to the purchaser through him as the agent of both parties. 

The 4th article of the ordinance of 1787 for the government of 
the territory north-west of the river Ohio provides, that ‘ the legis- 
Jatures of those districts or new states shall never interfere with the 
primary disposal of the soil by the United States in Congress assem- 
bled, nor with any regulations Congress may find necessary for 
securing the title in such soil to the bona fide purchasers. No tax 
shall be imposed on lands the property of the United States; and 
in no case shall non-resident proprietors be taxed higher than resi- 
dents.”’ 

It has been shown that, after the receipt of the receiver and the 
transmission of the patent certificate, the patent may still be refused. 

In point of fact this frequently occurs. Patents were, in several 
instances, refused to the complainant, and his certificates of purchase 
cancelled. In the case of Ostrom v. The Auditor-General of Michi- 
gan, which arose in the Circuit Court for the district of Michigan, 
in 1542, it appeared that, out of about one hundred ceriificates, 
fourteen were never allowed, and patents for them had been refused. 
The lands embraced in those certificates have been sold and con- 
veyed in fee-simple by Michigan, by virtue of assessments on them 
as the property of Ostrom, to whom the United States refused to 
convey. The United St ates either retain these lands, or have con- 

veyed them to third parties. These facts illustrate the principle ; 
they may again occur. Is not this an interference with the primary 
disposal of the soil by the United States? If so in any degree, the 
amount of it does not aflect the argument; and if such mi 'y be the 
consequence of admitting the operation of the principle, it is a con- 
clusive ar; gument against its allowance at all. 

Again: It is provide “d that “no tax shall be imposed on lands 
the property of the United States.” 

Mark the phraseology. It is not that no tax shall be imposed on 
the interest or estate of the United States in any lands, but that lands, 
while they remain the property of the United States, shall not be 
taxed at all by the states. ‘This isthe plain import of the terms. The 
_ ‘stion is then narrowed to this: When do the lands embraced in 

the public domain cease to be the property of the United States? 
This question, we think, has been fully answered by the authorities 
already cited. 

The reasoning of the court in the case of Wilcox v. Jackson, is 
strong and clear upon this question :— 

** We think it unnecessary to go into a detailed examination of the 
various acts of Congress,” say ihe court, ‘for the purpose of show- 
ing what we consider to be true in regard to the public lands, that 
with the exception of a few cases, nothing but a patent passes a per- 
fect and consummate title.”? 13 Peters, 516. 


And again :— 
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‘*A much stronger ground, however, has been taken in argument. 
It has been said that the State of Illinois has a right to declare by 
law, that a title derived from the United States, “which, by their 
laws, j is only inchoate and imperfect, shall be deemed as perfect a 
title as if a patent had issued from the United States; and the con- 
struction of her own courts seems to give that effect to her statute. 
That state has an undoubted right to legislate as she may please in 
regard to the remedics to be prosecuted in her courts, and to regu- 
late the disposition of the property of her citizens by descent, devise, 
or alienation. But the property im qrestion was a part of the public 
domain of the United States. Congress is invested by the Consti- 
tution with the power of disposing of and making needful rules and 
regulations respecting it. Congress has declared, as we have said, 
by its legislation, that in such a case as this a patent is nece ssary to 
complete the title. But in this case no patent has issued; and, there- 
fore, by the laws of the United States, the legal title has not passed, 
but remains in the United States. Now, if if were competent for a 
state legislature to say that, notwithstanding this, the title shall be 
deemed to have passed, the effect of this would be, not that Con- 
gress had the power of disposing of the public lands, and prescribing 
the rules and regulations concerning that disposition, but that Llinois 
possessed it. That would be to make the laws of Iinois paramount 
to those of Congress in relation to a subject confided by the Consti- 


tution to Congress only, And the ye tical result in this very case 
would be, by force of state ‘Ne ‘vislation, to take from the United States 
their own land, against their own will, and against their own laws. 


We hol: os the true principle to be this: that whenever the question 
in any court, state or federal, is, whether a title to land which had 
onte =‘ on the property of the United States has passed, that question 
must be resolved by the laws of the United States; but that, when- 
ever, according to those laws, the title shall have passed, then that 
property, like all other property in the state, is subject to state le- 
gislation, so far as that legislation is consistent with the admission 
that the title passed and vesied according to the laws of the United 
States.” 13 Peters, 516, 517. 

The act of Congress (15 June, 1896) admitting Michigan into the 
union, is even stronger in its terms than the ordinance of 1787. It 
is as — . 

“Sect. 4. And be it further enacted, that nothing in this act con- 
tained, or in n the admission of the said state into the union as one of 
the United States of America, upon an equal footing with the original 
states in all respects whatever, shall be so construed or understood 
as to confer wpon the people, legislature, or other authorities of the 
said state of Mic! ‘higan, any authority or right to interfere with the sale 
by the United States, and under their authority, of the vacant and 
unsold Jands within the limits of the said state; but that the subject 
of the public lands, and the interests which may be given of the said 
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state therein, shall be regulated by future action between Congress, 
on the part of the United States; and the said state of Michigan 
shall, in no case, and under no ‘pretence whatsoever, impose any 
tax, assessment, or imposition of any dese ‘ription, upon any of the 
lands of the United States within its limits.” 

This exemption from taxation of the lands of the United States, 
and the prohibition of the states in which they are located to inter- 
fere with their disposal, were designed, as they were calculated, to 
facilitate their sale, and to hold out inducements to purchasers, and 
enter, as one of its elements, into the price of such lands; and as, 
from the very nature of the contract of purchase, a buyer cannot pru- 
dently improve, or expend money on the land, before his title is 
consummate. All the principles of equity, as well as of law, con- 
cur in securing to the citizen an exoneration from the burdens of 
state assessment, until the moment that he may be recompensed by 
the enjoyment of the profits of the land purchased, and that is, when 
his title is perfected by patent. 

The legislature of the state of Michigan illustrates this view. By 
her act providing for the disposition of her university lands, she has 
provided, that the land held by a certificate of purchase from the 
state, shall be taxed as personal property; that such certificate shall 
enable the purchaser to support an action of trespass on the lands, 
and entitle him to the immediate possession thereof. Laws of Mi- 
chigan, 1844, No. 68, sect. 19. And it has been decided by her 
courts, that the holder of a certificate of purchase from the United 
States cannot maintain ejectment on it. This I learn from the pro- 
fession, for there are no reports published of their decisions. The 
same doctrine is the settled law of Ohio. 1 Ohio Rep. 313, 314; 
6 Ibid. 165; 7 Ibid. 151 and 252. In Illinois, the holder of certi- 
ficate of purchase may maintain ejectment, &c., by virtue of positive 
statutory enactment. Revised Laws, p. 199. 

But we think that, independent of these statutes, the claim of the 
state to tax these lands is indefensible. 

The property of the United States is not taxable by the several 
states. 

The subjects over which the sovereign power of a state extends, 
are objects of taxation; but those over which it does not extend, are 
exempt from taxation. McCulloch v. The State of Maryland, 
4 Wheat. 316. The power of legislation, and consequently of taxa- 
tion, operates on all the persons and property belonging to the body 
politic. Providence Bank v. Billings & Pitman, 4 Peters, 563. 

These principles exempt the United States and their property from 
taxation by the states. See Weston et al. v. City Council of Charles- 
ton, 2 Peters, 449. 

The exemption extends to the lands in controversy, unless the in- 
choate title acquired by the applicant for the purchase of them sub- 
jects them to taxation. 
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There certainly is no express legislation to this effect. 

How does the case stand on general principles? In order to place 
it in the most unfavourable light for our argument, let the situation 
of the complainant be assimilated to that of a vendee after contract, 
but before deed, who has a perfect right to a conveyance. Before 
conveyance actually made, who is to pay taxes on the lands agreed 
to be conveyed? 

Taxation is a legal question. ‘Taxes are levied against the legal 
owner. ‘I'hey are prescribed by express statutes. Legal rights are 
alone looked to in the assessment and levy of taxes. 

Under the old credit system, lands were confessedly exempt from 
taxation until after the patent issued. A purchaser of them, even 
before the payment of the money, was as much an equitable owner 
as now. He was styled the purchaser of the land so soon as he 
made the payment of twenty per cent. and received his certificate. 

Look at the absurdity of the opposite doctrine: If a tax assessor 
is to inquire into the equitable rights and interests of parties, then 
when money has been agreed to ‘be laid out in lands, it should be 
assessed and returned as lands, and vice versa, in regard to lands 
contracied to be sold. 

This very point arose in the case of Wilson’s Exec. v. Tappan, 
6 Cond. Ohio Rep. 80, 7 Hammond, 172, and it was there decided, 
that the vendor was bound to pay them ; and that, if not paid, the 
warranty in the deed of freedom from encumbrances would indem- 
nify the vendee against them. 

The patents issued by the United States for the public lands con- 
tain the words “‘ give and grant.” ‘These words imply a warranty. 
See Caines’s Rep. 188; 7 Johns. Rep. 258; 8 Cowen, 36; 1 Coke, 
384a; 4 Kent’s Com. (ed. of 1844,) 474, and cases there cited. If 
the complainant can be compelled to pay these taxes, he has a right 
to be re-imbursed by the United States. 

The public domain, as such, cannot be taxed by the states. The 
lands of the complainant were not severed from it until conveyed to 
him by patent. After he had paid his money to the receiver on his 
application to purchase the lands, he could have been personally as- 
sessed for such sum, if he had been within the jurisdiction of Michi- 
gan. His property was not diminished by such a payment ; for, if 
the patent were refused, the money would be refunded. If actual 
possession had been taken of the lands, inasmuch as such possession 
is protected by the laws of the state, its value might be the subject 
of a personal tax. All this may be granted, and yet nothing will 
have been conceded tending to establish the right of the state to im- 
pose a tax upon the land itself, which does not constitute a charge 
against the purchaser personally, but is to be satisfied out of the 
land and by a sale of it. ‘This is the character of the present tax, 
and must be of any land-tax. Such tax is a proceeding in rem. 
It cannot be apportioned and split up, so as to sell the interest of 
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the purchaser i in the land, and transfer an interest in it, without the 
assent or co-operation of the United States, and yet ‘not interfere 
with the absolute rights of property and control belonging to the 
latter. 

The federal government, though limited in the subjects of its 
powers, is sovereign in their exercise; and in all cases where t's 
powers are exclusive, or where the exercise of a concurrent power 
by a state conflicts with the beneficial and perfect exercise of it by 
the United States, the federal authority is supreme. ‘The extent of 
the alleged inte rfe rence is not a question to be considered in deter- 
mining its invalidity. 

The case of Dobbins v. Commissioner of Erie Co., 16 Peters, 435, 
applies this principle to a question of taxation. It also shows clear- 
ly, that this is a tax on the property assessed, and not a personal 
charge, (p. 446,) and that such a tax, when it acts upon the pro- 
perty or agents of the United States, is entirely illegal. 

The public domain is exclusively within the coutrol of the United 
States, and is an important source of its revenue. ‘The “ perfect 
execution” of the power of its sale and management is certainly 
interfered we h by the acts complained of, and the pri iiples estab- 
ished in the above case (p. 447) control the presen 

. If the tame were subje ct to taxation to any exient by the state 
of ae eg before the execution of the patenis for them, it was 
not competent to assess, and tax, and sell them as the absolute pro- 
perty of the complainant, and at their full value, as if he owned 
them in fee. 

That such is the effect of the law complained of, will not be de- 
nied. ‘That it is legal, we think is already shown. ‘The fee of the 
United States cannot be divested by the legislation of the state. 
The state could only give the purchaser at the tax-sale an equitable 
_ rest, for the complainant himse If had no other. 

The case is properly cognisable in equity, and the relief sought 
1S Ravel ay 

As to the princi iple on which equity exercises its jurisdiction, 
there are equi table rights and legal rights incident * a »perty. 

Courts of law will not take notice of mere equitable rights ; they 
can be enforced only in equity, and hence arises the exclusive juris- 
diction of courts of equit Vv. 

But in cases where legal rights are defined and setiled by the 
rules of law, then equity follows the law. 

The right to tax, and the mode of taxation, are defined by statute, 
and the construction of statutes is the same at aa and in equity. 

In support of these principles, [ refer to 1 Story’s Ey. Ls i, 15, 16, 
u7, 7. 

Our richts, then, are settled by the law, end will be construed in 
the same manner in courts of law and of equity. Tudeed, is it not 
manifest that the legality or illegality of the tax musi be decided in 
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the same way by courts of law and equity? Can that be a valid as- 
sessment in equity which is invalid at law, where there can be but 
one legal mode of assessment in any case? Why, then, if we rely 
upon our legal rights, do we ask the interference of equity ? 

We come for the remedy. ‘The most important source of juris- 
diction of an equity court is that which is concurrent with courts of 
Jaw. Rights in each court are the same, but a party is at liberty to 
ask the aid of a court of equity to proiect him in his legal rights on 
account of the better re medy which results from the modes of ad- 
ministering relief in equity ; and equity will interfere in all cases 
where the re ‘medy by law is not pli ain, adequate, and complete. See 
1 Story, 93, 94; 2 Story, 155, 163; 3 Peters, 215. 

When this is done, the rights of parties in the subject-matter of 
the litigation are construed as at law. The remedy is according to 
equity, and it will be granted in all cases, with the simple condition, 
that a party who asks it shall do equity himself. 

What is meant by this? Not the wild notions as to natural equity 
which were suggesied on the argument below; but simply, that 
vhere legal and conscientious matters are mingled in the same 
transaction with those of a fraudulent and illegal character, a party 
shall discharge the former part of the contract before he will be re- 
lieved as to the latter. 1 Story’s Com. 77. 

‘This maxim has here no application, until it be shown that a part 
of these taxes are leval and proper. 

‘The sole point that is left for discussion 1s, as to the reasons which 
render the remedy at law inade _ ite, and require the interference of 
this court. ‘These reasons are the follow: Ing: 

Ist. ‘fo prevent a cloud being cast over the complainant’s title. 
See foll —— authorities: Corporation of Washington v. Pratt, 
3 Wheat. ; Burnet v. City of Cincinnati, 3 Ohio Rep. 86 ; Gou- 
verneur v. “City of New York, 2 Paige, 435; Pettit v. Shepherd, 
5 Paige Re p- 493, 501; Hamilton x. Cummings, 1 Johns. Ch. Rep. 
917; Ward v. Ward, 2 Hayw. Rep. 226; Leigh v. Everhart, 
Exee., 4 Munf. Rep. 380 ; Grover v. Hugel, 3 Russ. Ch. Rep. 432 
Harringion’s Rep. 3; Ostrom v. Bank of the United States, 5 Pet. 
Cond. 759. 

2d. ‘To prevent a multiplicity of suits and unnecessary litigation. 
1 Story, 52,83, 84; 6 Paige Rep. 88. Better for both complainant 
and the state that the matter should now be decided. 

od. ‘io restrain publie officers from doing an illegal act. If the 
act be consummated, there may be no redress; equity, therefore, 
interferes to prevent the consequent failure of justice by enjoining 
the act. Osborne xv. Bank of the United States; 6 Paige, 88 ; 
2 Kent, 339, note, 3d ed. 

The claims of the sate to tax lands in the situation of those de- 
seribed in the complainant’s bill are execedingly inequitable. The 
lands are not actually nor theoretically separated from the public 
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domain. The purchaser has taken no possession of them, nor ex- 
ercised any acts of ownership over them. A tax on the unimproved 
and vacant lands of non-residents is generally inequitable, and, at 
best, oppressive and onerous. See 2 Kent’s Com. 332. Just so 
soon as an individual proposes to buy the lands of the United States, 
the agents of the state rush in and fasten on it, and demand, on pain 
of forfeiture of the whole of it, that he pay taxes on it for an interest 
which he does not own, and which he cannot know he will receive, 
until, perchance, the land has been sold and lost. 


Norvell, for defendant. 


The questions of difference involved in this case are of deep im- 
nog e to the state of Michigan, affecting, as they do, her right to 
tax lands as soon as they are purchased, and paid for, from the 
United States, and obliging her, if they should be decided adversely 
to the defendant, to refund to individuals a large amount of money 
received into her treasury from the taxation of lands so situated. 
The first question is, ‘‘ whether the statutes of the state of 
Michigan did, in fact, authorize the assessment and sale of the lands 
of the complainant, and whether said statutes were intended to direct 
the assessment for taxation of lands of the United States before the 
patents for them had been executed by the officers of the United 
States ?” 

The statutes of Michigan did and do authorize the assessment, 
taxation, and sale of lands for non-payment of the taxes, situated as 
those of the complainant were. The lands of the complainant had, 
prior to their assessment, been purchased from the United States, 
and he had received the regular certificates of purchase and pay- 
ment from the receiver of public moneys. ‘These lands were not, it 
is believed, sold for the taxes, before the patents were dated and 
executed. But whether they were, or not, is not material to the 
right decision of this cause. 

“The act passed by the legislative council of the territory of Michi- 
gan, and approved on the 22d of April, 1833, authorizes, in its first 
section, the assessment, levy, and collection of taxes, upon the 
valuation of real and personal property, to be made as prescribed i in 
the subsequent sections of the same act. 

The 2d section directs the proper officers to ascertain, assess, and 
make out a separate and distinct list of the lands situated in their 
respective townships, ‘‘not owned by persons residing in such 
township,” and prescribes the manner in which the lands of non- 
residents shall be described and entered in the assessment-rolls. 

This is precisely the same language used with regard to the lands 
owned by non-residents, and assessed for taxation, in the laws of 
Michigan, passed by her legislature, after she became a state. 

The 14th section of the act of April 22, 1833, provides that 
whenever the taxes on lands of non-residents, as well as residents, 
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shall remain unpaid for two years, the treasurer of the proper county 
shall cause so much of the land charged with such taxes and inte- 
rest, as shall be necessary to pay the same, to be advertised and 
sold for that purpose, giving at least four months’ notice, in certain 
public newspapers, of the time and place of sale. 

The long notice directed to be thus given, before the sale could 
take place, affords conclusive evidence that the lands of non-resi- 
dents living out of the state were included in the terms and provi- 
sions of the act directing the assessment, taxation, and sale of real 
and personal estate, if the taxes were not duly paid thereon. 

The succeeding section of the law prescribes the time within 
which, and the conditions on which, the lands in question, thus 
assessed, taxed, and sold for the taxes, might be redeemed by the 
owners. 

I refer to the act of April 22, 1833, at page 88 of the Session 
Laws of 1833, to be found here in the Department of State. 

The laws of Michigan make no distinction between the lands for 
which patents have not been issued, and those for which they have 
been issued, in providing for their assessment, taxation, and sale 
for the non-payment of taxes. As soon as the lands are purchased 
of the United States, the money paid for them, and the duplicate 
receipts and certificates of purchase signed, and issued by the re- 
ceivers of the public moneys at the land-offices within the state, they 
become, according to the invariable interpretation of the tax laws 
of that state, and the usage in their execution, objects of assess- 
ment, taxation, and sale. 

An act was passed by the legislative council of Michigan, and 
approved December 30, 1834, ‘* making the certificates of the pur- 
chase of public lands” evidence of their possession by the persons 
holding such certificates of purchase of such lands, as against any 
person or persons not having a better title than actual possession. 
This act illustrates the general light in which the duplicate receipts 
or certificates of the purchase of public lands, signed by the re- 
ceivers, were viewed by the legislative authorities of Michigan. 
The statute remains unrepealed. And I am not aware that any of 
the courts of Michigan have decided, “that the holder of a certifi- 
cate of purchase from the United States cannot maintain ejectment 
upon it.””. On the contrary, the very law making these certificates 
evidence of possession was intended to authorize the holder to main- 
tain action of ejectment in any of her courts, and it expressly pro- 
vides that they shall be evidence in such courts that possession ts in 
the person holding the certificate. And, as secretary of the legisla- 
tive council when the act was passed, I remember it was maintained 
in debate, that lands which had been purchased, and for which cer- 
tificates of purchase from the United States had been issued at the 
land-offices, were as lawfully and rightly the subjects of taxation as 
if the patents had been issued from the proper department at Wash- 
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ington. See the Session Laws of Michigan, passed at the second 
session of legislative council in 1834, pp. 88, 89. 

The act of the legislature of the state of Michigan, approved 
April 19, 1839, makes it the duty of the several county treasurers 


to collect all non-resident taxes assessed prior to 1838, remaining , 


unpaid, as if the mn — which said taxes were assessed still 
continued in force. See Session Laws of 1839, pp. 168 and 177. 

An act to i poh sales for 1843 authorizes the sale of all 
lands for delinquent taxes assessed in the years 1836, 1837, and 
1838. ‘The several county treasurers are to make the sales under 
the direction of the auditor-gencral. See Session Laws of Michigan 
of 1843, pp. 55 and 70. 

It is clear, then, that ‘the lands in question,” belonging to the 
complainant, were authorized by the statutes of Mic higan to be 
assessed for taxation, and to be sold for the non-payment of taxes. 

It is equally clear, from the plain language of the statutes, and 
from the practical interpretation put upon them by all the public 
authorities of Michigan, that ‘they were intended to 3 the 
assessment for taxation of lands” purchased from “the United 
States, before the patents for them had been exec al by the offi- 
cers of the United States,”’ but afier the money had been paid for 
them, and certificates of purchase and payment had been received 
from the proper land-ofiicer. 

2. ‘To the question, ‘* whether the lands in question were, before 
the date and execution of the patents for them, subject to taxation 
at all by the state of Michigan,” I answer in the affirmative. 

In the case of John H. Ostrom et al. v. Charles G. Hammond, 
auditor-general of the state, tried in the Circuit Court of the United 
States for the district of Michigan, at the June term of 1842, before 
Judge Wilkins, it was decided that the entry of public lands, the 
payment of the purchase money, and the certificate of the receiver, 
constituted such an equitable interest and title in the land as to 
authorize its taxation by the state, and its sale for the non-payment 
of the taxes. 

At the succeeding October term of the same court, Judge McLean 
presiding, the decision of the court, at the preceding term, in the 
case of Ostrom v. The Auditor-General, was confirmed, both judges 
concurring in opinion. 

Newspaper reports of the case have alone, as yet, been published. 
But the decision must remain fresh in the memory of Mr. Justice 
McLean of this court. 

In the case of Douglas v. Dangerfield, in the Supreme Court of 
Ohio, the court stated that the right to tax lands within the borders 
of that state, before they become the property of individuals, was a 
right which had been exercised from the earlicst period of the state 

overnment, with respect to all lands except those belonging to the 
United States, while so held, or for a limited period after the same 
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were sold. This limited period has reference to the five years’ ex- 
emption, which the compact of admission between the United States 
and Ohio secures to purchasers of public lands in that state, after 
they have made their purchases. No such exemption is stipulated 
in the compact which admitted Michigan into the union. She has 
the right to tax as soon as the public lands are purchased. 

Judge Hitchcock adds, in this same case, that ‘if the right to tax 
exists, and that it does there has not been any serious question for 
many years at least, it would seem to follow, that the right to collect 
must also exist, although in making collec tion it might become ne- 
cessary to transfer to a new proprietor the thing taxed.” When, 
however, this question ‘‘does arise,‘it must be purely a legal ques- 
tion, to be settled by a court of law.”? 10 Wilcox, Ohio Rep. 156. 
See also, pp. 154, 155. 

In Ohio, it is well known that lands entered and surveyed in the 
military land district, have for years been taxed, and sold for taxes, 
before they were patente -d. This is stated in the report of the case of 
Hennick et al. v. Wallace, 8 Ohio Re ‘p. 540, where the court say, 
that in another case, whic h was cited, “it was expressly held, that 
where lands have been entered and ‘surveyed i in the military land 
district, and sold for taxes before patented, that when patented, the 
patentee must hold the land subject to any claim which a purchaser 
at tax-sale may have in consequence of such sale.” In the case of 
Hennick, just referred to, the land was sold for taxes before patent- 
ed, and the court said that the sale was legal, so far as any thing 
appeared to it in the case. 8 Ohio Rep. 541. 

{n the ease of the lessee of Stuart and others 7. Parish, Supreme 
Court of Ohio, at the December term, 1833, 6 Hammond, part 1, 476, 
477, Stuart purchased the tract No. 5, in the Sandusky Reserve, in 
1817, and ma de the first payment. He afterwards took the benefit of 
the eight years’ credit, under the laws which then prevailed. Stuart 
did not complet e the pa yment for the land until 1830. Four years 
before that, ihe land was taxed. ‘The court would not entertain the 
question, whether the land was liable to taxation before patent is- 
sued, but admitiing the legality of the sale for taxes, said, that the 
legal title of the patentee was not affected by such sale. In other 
words, the tax-title could not convey an interest to the purchaser su- 
perior to that of the owner at the time of the sale for taxes. 

In Alabama, before public lands finally pass into the hands of the 
purchaser by patent, the collector mi: 1y rent at auction so much as 
will pay the tax, but cannot sell until the title is complete. 

The Supreme Court of the United States, in the « case of Bagnell 
et al. v. Broderick, 13 Peters, 436, decided, that ‘no doubt is en- 
tertamed of the power of the states to pass laws to authorize pur- 
chasers to prosecute actions of ejectment, or certificates of purchase, 
against trespassers on the lands purchased.” If conflicting patents 
issue, the siate courts may give effect to the better right. 


Vou. I11.—58 2Q 
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In Pennsylvania, where the consideration for the land has been 
paid, a survey, though unaccompanied by a patent, gives a legal 
right of entry. 3 Dall. 457. 

The authorities, then, clearly show that lands are subject to taxa- 
tion by the state, on certificates of purchase, before the patent issues. 
It would be very extraordinary if an individual could purchase lands 
of the United States, settle, improve, and cultivate them, on certifi- 
cates of purchase, and yet, because, from the neglect and delay of 
the proper department, the patents are not issued for several years, 
they are exempt from taxation, while his neighbour was compelled 
to pay taxes, when he was deriving no greater advantage from the 
possession and cultivation of his land. 

Lands purchased and paid for at the land-offices, are not thereaf- 
ter the property of the United States. ‘The United States cannot 
withhold the patents, except in a few specified cases, as where the 
sale was illegal; where a prior sale or reservation, or a prior grant, 
may have been made; where the land had not previously been of- 
fered at public sale, or where it had been directed by government to 
be withheld from sale. These are rare exceptions, and do not af- 
fect or impair the general principle, that, as soon as the public land 
is purchased and paid for, it becomes the property of the purchaser, 
and may be sold and transferred by him, as is constantly the case, be- 
fore it is patenied. If the authorities and decisions were not in favour 
of the right of the state to tax such land or certificates of purchase, 
reason and common sense would demonstrate its equity and justice. 

3. It follows from these views, which show that lands are subject 
to taxation before they are patented, that it is competent for the state 
to assess, tax, and sell them, as the property of the owner, as if they 
had been patented. 

If, from accident, or the exceptions adverted to under the preced- 
ing head, the certificates of purchase should not be matured into pa- 
tents, the purchaser at a tax-sale could not acquire a betier vile than 
the holder of the certificate. That is his risk. But in the case of 
the present complainant, it is not pretended that his titles were not 
perfected. On the contrary, the record brought up here alleges and 
admits that the patents for his lands were issued on the 12th of Au- 
gust, 1837. And this was before the lands were sold for the taxes. 

4. It is doubted whether the remedy sought in this ease, by a bill 
in equity, is proper. In the case of Osirom v. The Auditor-General, 
involving the same principles as the case of the complainant involves, 
Judge Wilkins said that the complainants had an adequate and com- 
plete remedy in the state courts for any injury they might sustain by 
the sale of their lands for taxes, if the taxation and sale were illegal. 
And the 16th section of the act of 1789, establishing the courts of 
the United States, provides that suits in equity shall not be sustained 
in the courts of the United States, in any case where a plain, ade- 
quate, and complete remedy may be had at law. 
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~ Mr. Justice Me L EAN delivered the opinion of mee court. 

The complainant filed his bill in the Cireuit Court of the United 
States, in Michigan, stating that he is the owner in fee-simple of 
certain lands lying in Genesee county, amounting to three thousand 
five hundred and forty-nine and seventy-one hundredths acres, and 
of the value of $7500. That, in 1836, he entered these lands, paid 
for them, and received from me land-ollice a final certifieate.  Pa- 
tents were issued for them on the 12th of August, 1837. ‘That the 
delay in tssuing the patents was not at the instance of complainant. 
Before the emanation of the patents, the lands were assessed for tax- 
ation, and sold by the defendant for the taxes thus assessed. ‘Two 
years are allowed the owner to redeem the land by the act of 
Michigan, on the anne ‘nt of the tax, charecs, and interest, at the 
rate of twenty per cent. per annum. When this bill was filed, the 
time of redemption had not expied, The bill prays, that the as- 
sessment and sale may be declared illegal and void, and that the 
defendant may be enjoined from conveying the Jand, and other re- 
lie of) Ke. 

‘The case was considered a as on a demurrer to the bill, and on the 
argument, the opinion of the judges were opposed on the following 
points: qneniene 

‘¢ Whether the statutes of the state of | Michigan did, 1 in fact, 
authorize the assessment and sale of ihe lands in question, and 
whether said statutes were npn 1 to direct the assessment for tax- 
ation of lands of the United Sate , before the patents for them had 
been executed by the officers of the United States.” 

2. ** Whether the lands in orate were, lade ihe date and ex- 
ecution of the patents for them, subject to taxation at all by the state 
of Michiean.”? 


3. % Whether if they were subject to taxation by the state, before 
the execution of the patents for ag Tee it Wes co noses to assess, 
and tax, and sell them, as the absolute * property y of the complainant, 


“ at their “~~ value, as if he owned them in fee.” 

4. * Fi he ther the remedy by bill in equity, and the rehef sought, 
are proper.” 

The Ist section of the act of the 22d of April, 1833, of the terri- 
tory of Michigan, provides, “ that the taxes w» haceumter to be ievied in 
this territory shall be assessed, k vied, and paid in the manner 


hereinafter mentioned, upon a valuacion of real and personal estate,” 
&e. 

By the 2d section the assessors of the diferent districts, ** accord- 
ing to the besi evidence in their power,” are required to make out 


‘Sa jist or schedule of all the ta ixable property in the same,” and 
bring the said lists or schedules together, and jointly value the pro- 
perty named in each, and set down in ‘ja, ir assessment-roll the value 
of buildings in such township, owned or possessed by any person 
residing in such township,” &c. ‘And the assessors shall ascer- 
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tain what lands are situated in their townships, not owned by per- 
sons residing in such townships, and shall, in their assessment-rolls, 
separate from the assessments made the estates of non-residents, and 
designate such land in the following manner: if the estate be a pa- 
tent or tract of land of the subdivision of which the assessors cannot 
obtain correct information, they shall enter the name of the patent 
or tract, if known by any particular name, without regarding who 
may be the owner thereof; and if such tract be not known or de- 
signated by any partic ular name, they shall state by what other land 
the same is bounded ‘d, and shall set down the quantity of land con- 
tained therein in the proper columns for that purpose.” By the 
14th section, the tax, interest, and charges thereon, constitute a lien 
on the land, though aliened, and unless paid within two years from 
the Ist of May succeeding the assessment of such tax, the treasurer 
of the proper county, afier giving notice, is required to sell the same. 
And if the person claiming title to said lands shall not pay to the 
treasurer, for the use of the purchaser, his heirs or assigns, the sum 
paid by him for the lands, with interest at the rate of twenty per 
cent. per annum, the treasurer shall execute to the purchaser, his 
heirs or assigns, ‘¢ a conveyance of the lands so sold, which convey- 
ance shall vest in the person or persons to whom it shall be given 
an absolute estate in fee-simple,” &c.; “and such deed muy be 
given in evidence, and recerded in the same manner and with like 
effect as a deed regularly acknowledged by the grantor may be 
given in evidence and recorded.” 

It is first contended, “ that the statutes of Michigan did not em- 
brace the Jand in question, and were not intended to authorize their 
assessment.”’ 

In answer to this, it may be said, that a different construction has 
been put upon the above statutes by the authorities of the territory, 
and also of the state since its admission into the union. ‘The prac- 
tical construction of local laws is, perhaps, the best evidence of the 
intention of the law-makers. The courts of the United States adopt 
as a rule of decision the established construction of local laws. And 
it cannot be material, whether such construction has been established 
by long usage or a judic ial decision. 

But “independently of the force of usage, we think the construe- 
tion is sustainable. When the land was purchase ‘land paid for, it 
was no longer the property of the United States, but of the purchaser. 
He held for it a final certificate, which could no more be cancelled 
by the United States than a patent, It is true, if the land had been 
previously sold by the United States, or reserved from sale, the cer- 
tificate or patent might be recalled by the United States, as having 
been issued through mistake. In this respect there is no difference 
between the certificate-holder and the patentee. 

It is said, the fee is not in the purchaser, but in the United States, 
until the patent shall be issued. This is so, technically, at law, but 
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not in equity. The land in the hands of the purchaser is real estate, 
descends to his heirs, and does not go to his executors or administra- 
tors. In every legal and equitable aspect it is considered as belong- 
ing to the realty. Now, why cannot such property be taxed by its 
proper denomination as real estate? In the words of the statute, 
‘‘as lands owned by non-residents.” And if the name of the 
owner could not be ascertained, the tract was required to be de- 
scribed by its boundaries or any particular name. We can enter- 
tain no doubt that the construction given to this act by the authori- 
ties of Michigan, in regard to the taxation of land sold by the 
United States, whether patented or not, carried out the intention of 
the law-making power. 

But it is insisted, ‘ that the lands in question were not, before the 
date and execution of the patents s for them, subject to taxation at all 
by the state of Michigan.’ 

It is supposed that taxation of such lands is “an interference with 
the primary disposition of the soil by Congress,” in violation of the 
ordinance of 1787 ; and that it is ‘Sa tax on the lands of the United 
States,” which is inhibited by the ordinance. Now, lands which 
have been sold by the United Staies can in no sense be called the 
property of the United States. They are no more the property of 
the United States than lands patented. So far as the rights of the 
purchaser are considered, they are protected under the patent-c erti- 
ficate as fully as under the patent. Suppose the officers of the go- 
vernment had sold a tract of land, received the purchase money, 
and issued a patent-certificate, can it be contended that they could 
sell it again, and convey a good title? ‘They could no more do this 
than they could sell land a second time which had been previously 
patented. When sold, the government, until the patent shall issue, 
holds the mere legal title for the land in trust for the purchaser ; and 
any second purchaser would take the land charged with the trust. 

But it is supposed that because on some certificates patents may 
not be issued, taxation of unpatented land is an interference ‘ with 
the primary disposition of the land.”? And it is said that in the 
case of Ostrom v. The Auditor-General of Michigan, before the Cir- 
cuit Court in 1842, out of one hundred certificates patents were re- 
fused on fourteen of them; that those lands had been sold for taxes 
and conveyed under the statutes of Mic higan ; and that the United 
States either retain those lands or have conveyed them to third 
parties. 

Michigan does not warrant the title to lands sold for taxes. The 
deed, by the express words of the statute, when duly executed and 
record ‘d, “ may be given in evidence in the same manner, and with 
like effect, as a deed regularly acknowledged by the grantor,” &e. 
The government has no right to refuse a patent to a bona fide pur- 
chaser of land offered for sale. But where there has been fraud, or 
mistake, the patent may be withheld, and every purchaser at a tax- sale 
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incurs the sid as to the validity al the title le puschan ises. He 
incurs the same risk after the emanation of the patent. But how 
this interferes with the primary disposition of the public lands,” 
by the United Siates, is not perceived. ‘The sale for taxes is made 
on the presumption that the purchase from the government has been 
bona fide, and if not so made, the purchaser at the tax-sale acquires 
no title, and consequently no embarrassment can arise in the future 
disposition of the same land by the government. 

It is known to be universally the practice in the west, where lands 
are purchased for a residence and cultivation, that th ie purchaser 
enters immediately into the possession of them. And it may also 
be observed, that in all the new states, lands purchased of the 
United States have uniformly been held liable to be taxed before 
they are patented. And, indec dy i in Ohio, under the credit system, 
lands were taxed after the expiration of fiy e years from the time of 
their purchase, although they had not been paid for in full. There 
was no compact made with Michigan, as with Ohio, not to tax lands 
sold by the U nited States until after the expiration of five years from 
the time of sale. The court think that the Jands in aautin were 
liable to taxation under the authorities of Michigan. 

It is contended * that such lands should not be taxed at their full 
value, nor should they be sold as if the claimant owned them in 
fee.” 

The statute does provide that the conveyance, under a tax-sale, 
¢¢ shall vest in the purchaser an absolute estate in fee-simple,” &e. 
Two years and more are required to elapse after the tax shall be- 
come due, before the land is liable to be sold; and the deed is not 
to be executed before the lapse of two years after the sale, during 
which time the owner has aright to redeem. ‘Lhis is a tardy pro- 
ceeding, and gives ample time to non-residents for the payment of 
their taxes, &c. ‘The Tani ry should be estimated at its full value, as 
the owner, having pa uid for it, is subjected to no additional charge for 
the obtainn ent of the pat nt. hud although the statute may pur- 
port to give a “raat interest in the land than the owner could con- 
vey, yet it does not follow that such title is inoperative. It must at 
least convey the interest which the owner has in the lands. Or it 
may be that a higher interest is ayorrend But whether such a 
conveyance shall take effect as in fee, under the statute, when exe- 
cuted, or when the patent shail be issued, or at any time, it cannot 
be necessary now to inquire. ‘The only inquiry is, wheiher the land 
should not be estimated at its full value, and sold by the state for 
the tax regularly assessed upon it. The eilect of the title is not 
now before us lor consideration. The conveyance of rea! estate, 
whether by deed or by operation of law, is subject to the law of the 
state; and it is difficult to say that any restraint can be imposed 
upon the local power on this subject. It cannot, however, convey 
a better title to the land sold for taxes than the owner of such land, 
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to whom it stands charged, possessed at the time the taxes consti- 
tuted a lien, or when the land was sold. Whether the legislature 
may not change the character of a title, so as to make that a legal 
title which before was only an equity, is a very different question. 

In the case of the Lessee of W allace v. Semour and Renich, 
7 Ohio Rep. 156, the court held “that a purchaser at a sale for 
faxes can acquire a right whic h can be enforced in equity, although 
he has been defeated at law.” But that ease grew out of the pecu- 
liar phraseology of the statute. It was also decided that ‘ where 
lands have been entered and surveyed in the military district, and 
sold for taxes before patented, that when patented, the patentee 
should hold the land subject to any claim which a purchaser at tax- 

sale may have in consequence of such sale.”? And in Lessee of 
Stuart v. O. Parish, 6 Ohio Rep. 477, that a purchaser of land at a 
tax-sale, before a patent was issued, could not set up, in an action 
of ejectment, the tax-deed against the patentee. In Douglass v. 
Dangerfield, 10 Ohio Rep. 156, the court say, in reference to taxing 
lands before the patent has been issued, “if the right to tax exists, 
and that it does there has not been any serious question for many 
years at least, it would seem to follow that the right to collect must 
also exist.” 

Under the Michigan statutes, we have no doubt, the law-making 
power intended to tax lands that had heen entered and paid for, as 
the lands in question, and that it had the power to impose the tax. 
The nature of the title of such lands, under a tax-sale, not being 
involved in the points certified, we will not further discuss. 

In regard to the fourth point certified, we entertain no doubt, that, 
in a proper case, relief may be given ina court of equity. This 
may be done on the ground to prevent a cloud from being cast on 
the compla tinant’s title, or to remove such cloud; to prevent multi- 
plicity of suits, or to prevent an injurious act by a public officer, for 
which the law ‘might ceive no adequate redress. We answer all the 
questions certified in the affirmative. 
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Joun Lane anp Saran C, Lane, wire or THe saip Jonn, ano E t- 
ZABETH IRION, AN INFANT UNDER TWENTY-ONE YEARS, WHO SUES BY 
Joun LANE HER NEXT FRIEND, CoMPLAINANTS AND APPELLANTS, ¥. 
Joun W. Vick, Sarceantr 8S. Prentiss er a., DerenDAnts. 


Newit Vick made the following devises, viz.: 

2dly. I will and bequeath unto my beloved wife, Elizabeth Vick, one equal share 
of all my personal estate, as is to be divided between her and al! of my chil- 
dren, as her own right, and at her own disposal during her natural life; and 
also, for the term of her life on earth, the tract of land at the Open Woods on 
which I now reside, or the tracts near the river, as she may choose, reserv- 
ing two hundred acres however, on the upper part of the uppermost tract, to 
be laid off in town lots at the discretion of my executrix and executors. 

3dly. I will aud dispose to each of my daughters, one equal proportion with my 
sons and wile, of all my personal estate as they come of age or marry; and 
to my sons, one equal part of said personal estate as they come of age, toge- 
ther with all of my lands, all of which lands I wish to be appraised, valued, 
and divided when my son Westley arrives at the age of twenty-one years, the 
said Westley having one part, and my son William having the other part of 
the tracts unclaimed by my wite, Elizabeth; and I bequeath to my son Newit, 
at the death of my said wife, that tract which she may prefer to occupy. I 
wish it to be distinctly understood, that that part of my estate which my son 
Hartwell has received shall be valued, considered as his, and as a part of his 
portion of iy estate. 

I wish my executors, furthermore, to remember, that the town lots now laid off, 
and hereafter to be laid off, on the aforementioned two hundred acres of land, 
should be sold to pay my just debts, or other engagements, in preference to 
ary other of my property, for the use and benefit of all my heirs. 

From the provisions of the will it appears not to have been the intention of the 
testator to include the town lots in the devise of his lands to his sons. 

But these town lots must be sold, after the payment of debts, for the use and 
benefit of all the heirs of the testator. 

The mere construction of a will by a State Court, does not, as the construction 
of a statute of the state, constitute a rule of decision for the courts of the 
United States. If such construction by a State Court had been long acqui- 
esced in, so as to become a rule of property, this court would follow it. 


Tris was an appeal from the Circuit Court of the United States 
for the southern district of Mississippi, sitting as a court of equity. 

The case was this. 

In 1819, Newit Vick, a citizen of the state of Mississippi, died, 
leaving a wife and the following children : 

Sons.—Hartwell Vick, John Westley Vick, William Vick, Newit 
H. Vick. 

Daughters.—Nancy, Sarah, Mary, Eliza, Lucy, Matilda, Aman- 
da, Martha, Emily. 

The wife, however, died in a few minutes after her husband. 

In October, 1819, the will of the deceased was admitted to pro- 
bate in the Orphan’s Court of Warren county, and was as follows: 

“In the name of God, Amen! I, Newit Vick, of Warren county, 
and state of Mississippi, being of perfect mind and memory, and 

















JANUARY TERM, 1845. 465 


Lane et al. v. Vick et al. 








calling to mind the mortality of life, and knowing that it was ap- 
pointed for all men once to die, do make and ordain this my last 
will and testament, in the manner and form following, to wit: 

«Primarily, and first of all, I give and dispose my soul into the 
hands of Almighty God, who gave it, and my body, I recommend 
to be buried in a Christian-like and decent manner, according to the 
discretion of my executors. 

“«2Qdly. I will and bequeath unto my beloved wife, Elizabeth 
Vick, one equal share of all my personal estate, as is to be divided 
between her and all of my children, as her own right, and at her 
own disposal during her natural life; and also, for the term of her 
life on earth, the tract of land at the Open Woods on which I now 
reside, or the tracts near the river, as she may choose, reserving two 
hundred acres however, on the upper part of the uppermost tract, 
to be laid off in town lots at the discretion of my executrix and 
executors. 

“< 3dly. I will and dispose to each of my daughters, one equal 
proportion with my sons and wife, of all my personal estate as they 
come of age or marry ; and to my sons, one equal part of said per- 
sonal estate as they come of age, together with all of my lands, all 
of which lands I wish to be appraised, valued, and divided when 
my son Westley arrives at the age of twenty-one years, the said 
Westley having one part, and my son William having the other 
part of the tracts unclaimed by my wife, Elizabeth ; and I bequeath 
to my son Newit, at the death of my said wife, that tract which she 
may prefer to occupy. I wish it to be distinctly understood, that 
that part of my estate which my son Hartwell has received shall be 
valued, considered as his, and as a part of his portion of my estate. 

“‘4thly and lastly. I hereby nominate and appoint my beloved 
wife Elizabeth, my son Hartwell, and my nephew Willis B. Vick, 
my sole and only executrix and executors of this my last will and 
testament. It is, however, furthermore my wish that the aforesaid 
Elizabeth should keep together the whole of my property, both real 
personal, reserving the provisions before made, for the raising, edu- 
cating, and benefit of the before-mentioned children. 

“Tt must be remembered, that the lot of two acres on the bank 
of the river on which a saw-mill house is erected, belongs to myself, 
son Hartwell, and James H. Center, when the said Center pays his 
proportional part. 

“IT wish my executors, furthermore, to remember, that the town 
lots now laid off, and hereafter to be laid off, on the aforementioned 
two hundred acres of land, should be sold to pay my just debts, or 
other engagements, in preference to any other of my property, for 
the use and benefit of all my heirs, and that James H. Center have 
a title made to him for one lot already laid off of half an acre in 
said two hundred acres, and on which he has builded, when he 
pays to my executors the sum of three hundred dollars. 

Vou. Ill.—59 
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‘In testimony whereof, I have hereunto set my hand and seal, 
this 22d day of August, in the year of our Lord 1819. 

“The words interlined, ‘ for the use and benefit of all my heirs,’ 
before signed. Newt Vick. [seAu.] 

Foster Cook, 
Epwin Cook, 
B. Vick.” 

The wife being dead, Hartwell, one of the executors, virtually 
renounced the executorship, and Willis the other executor gave the 
necessary bond and took out letters testamentary ; but being in bad 
health, he was, with his own consent, removed. John Lane, one 
of the complainants who had married Sarah, one of the daughters 
of the testator, then took out letters of administration with the will 
annexed, and filed accounts, from time to time, until the year 1829, 
when he filed his final account and was discharged. He reported 
the sale of sixty-seven town lots at various prices and to various 
persons. The debts of the testator were all paid. 

In 1831, John Westley Vick sold a portion of his interest, which 
was subdivided by sundry mesne conveyances, and came into the 
possession of several holders. 

In 1838, the plaintiffs, being residents of Louisiana and Tennes- 
see, filed their bill against all the other descendants of the testator, 
and claimants under them. It recited the facts above set forth, and 
proceeded thus :-— 

“Your orators would further allege, that some years since the 
said Willis B. Vick departed this life, and that for some years all 
the executors of the last will and testament of said Newit Vick have 
been dead. Your orators allege, that only a few lots had been laid 
off and sold by Newit Vick, in his lifetime, and that your orator, 
John Lane, as administrator, with the will annexed, laid off by actual 
survey the said town of Vicksburg, off of the upper end of the up- 
permost tract, referred to in said will; which will, as your honours 
will perceive, directed the same to be done. Lots and parts of lots 
have been sold from time to time by the said administrator, and the 
amounts of the sales applied to the payment and liquidation of the 
debts of the said Newit Vick, until all the debts which he, the said 
Newit Vick, owed, so far as are known, have been paid off and dis- 
charged. 

“They would further. state, that there yet remain lots and parts 
of lots, and parcels of ground in said town, and on said two hundred 
acres, which are unsold, and more especially, that part of said town 
known by the name of ‘ Commons,’ and ‘ Levee street,’ which have 
descended to the heirs of said Newit Vick, hereinafter mentioned. 
They would further represent, that the powers of said Lane, admi- 
nistrator, to sell the unsold lots, parcels of ground, as above stated 
aforesaid, have been doubted and brought into question, which 
renders it to him a matter of prudence and sound discretion to 

















JANUARY TERM, 1845. 467 


Lane et al. v. Vick et al. 


stop the sales, since the debts of Newit Vick have been paid, and 
ask the advice of this honourable court, sitting in chancery, who 
have the burden, and whose duty it ‘is to explain the nature of all 
trusts, and decree the performance of the same, to say what shall 
be done with the residue of the unsold lots, and parts of lots, 
commons, Levee street, &c., in said town, and on said two hundred 
acres.” 

It concluded thus :— 

“Your orators pray your honours, upon a final hearing of this 
cause, to decree a division and partition of the aforesaid lots, parts 
of lots, commons, and Levee street, to be made between them and 
the other heirs of Newit Vick; and that said claimants shall be 
put into possession of the part allotted to her or them, and that the 
defendants shall account for the rents and profits which they have 
respectively received. Or if a partition and division of the ground 
aforesaid, as above asked for, is not, in the opinion of this honour- 
able court, carrying the will of the testator, Newit Vick, into full and 
complete effect, according to the true intent and meaning thereof, 
then may your honours decree and order the said John Lane, otal 
nistrator with the will annexed, to proceed to sell said grounds, 
upon such terms and credits as you may deem proper, and then dis- 
tribute the money among the several claimants, according to their 
respective interests, and grant all such other relief as to justice may 
belong.” 

Some of the defendants answered the bill, admitting the truth of 
iis statements, and concurring in the prayer for a division, among 
the several claimants, according to the nature and extent of therm 
as heirs, and also under the will of Newit Vick ;” others concurred 
generally, and prayed that their parts might be allotted to them. 

The parties made defendants, as vendees, &e., to wit, Prentiss, 
&c., demurred to the bill; and the cause being set down for hear- 
ing on this state of preparation, the court, in June, 1842, sustained 
the demurrer, and dismissed the bill. 

From this decree the complainants appealed. 














Ben Hardin, (in print,) for the plaintiffs in error. 
Crittenden, for the defendants in error. 


This is one of the cases which was argued during an unavoidable 
absence of the Reporter; and although he is enabled to give Mr. 
Hardin’s argument, he regrets that he cannot furnish that of Mr. 
Crittenden. 


Hardin, after stating the case, proceeded thus :— 


From the face of the will, and also the statements of the bill, it 
appears that the testator owned a tract of land in the Open Woods, 
a few miles from the Mississippi river, on which he resided at his 
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death ; and also two tracts and parcels of land, included in one sur- 
vey, on the Mississippi, immediately below and adjoining the Wal- 
nut Hills. ‘The lands on the Mississippi had only been surveyed 
when the testator died, and patented after his death. ‘The second 
clause in the will gives to the wife of the testator, ‘‘ for the term of 
her life on earth, the tract of land at the Open Woods, on which he 
then resided, or the tracts near the river, as she may choose, reserv- 
ing two hundred acres, however, on the upper part of the upper- 
most tract, to be laid off in town lots, at the discretion of my execu- 
trix and executors.’ ‘The court will perceive that the two hundred 
acres, on which the town was to be laid off, are expressly reserved 
out of the devise to the wife of the testator. In the third clause of 
the will there is the following devise: ‘‘ And to my sons, one equal 
part of my said personal estate, as they come of age, together with 
all my lands, all of which lands I wish to be appraised, valued, 
and divided, when my son Westley arrives at the age of twenty-one 
years ; the said Westley having the one part, and my son William 
having the other part of my tracts unclaimed by my wife Elizabeth ; 
and I bequeath to my son Newit, at the death of my said wife, the 
tract she may prefer to occupy.” ‘The question from this clause is, 
what lands were disposed of by it? I contend it is all his lands, ex- 
cept the two hundred acres directed to be laid off into town lots, 
because the objects the testator had in view in laying off the town 
into lots, and selling the same for the payment ‘of his debts and 
liabilities,” are utterly inconsistent and incompatible with devising 
the same away to his sons. And the expression, “ all my lands,” 
must be understood to mean, except the two hundred acres reserved 
for the town. Should it be contended that the expression, ‘ all my 
iands,” will embrace the two hundred acres to be laid off into town 
lois, leaving the executors power to sell so much of it as would pay 
the debts of the testator: the answer to that argument is, that the 
lands devised to his sons “‘ are to be appraised, valued, and divided 
when Westley arrives at the age of twenty-one years.’’ ‘The time 
fixed on for a division of the land would, in all probability, arrive 
before the debts and liabilities of the testator would be paid off, or 
even known; for aught the court knows or can know, on the de- 
murrer, Westley might have been, at the death of the testator, 
within one or two years of twenty-one, (which was the fact,) and 
thereby leave no time, or at least not sufficient time to ascertain his 
debts and pay them off, and settle all his liabilities, before “the 
lands were to be appraised, valued, and divided.” When Westley 
might arrive at twenty-one years of age the persons appointed to 
appraise, value, and divide the lands would not know what portion 
of the lots would be required to be sold to pay the debts. The 
above reason excludes the idea that he intended to devise said lots, 
or any of them, to his sons. ‘The whole amount of the debts of the 
testator, as settled by the court in August, 1829, was $38,704 16. 
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The laying off the town was a mere experiment of the testator to 
enable his executors to meet his debts and liabilities. It might suc- 
ceed and pay his debts, and then again it might fall far short. 
These experiments of new towns to raise funds are as uncertain and 
precarious as lotteries. And hence it never entered into the design 
of the testator to will away the unsold lots, after the debts were paid, 
and to fix on a time certain, when the power of the executors to sell 
should cease, because it must cease ‘‘ when appraised, valued, and 
divided.” ‘There is another argument growing out of the third 
clause of the will, which I deem conclusive in favour of the position 
I contend for. The testator had two tracts of land, one in the Open 
Woods, and one on the Mississippi. His wife had a right from the 
will to select which she chose for her residence ; but the town part 
of the river tract was expressly reserved, and was not within the 
devise to her. Suppose she had selected the river tract, then Newit, 
the son of the testator, was to have that tract ‘* which she may pre- 
fer to occupy ;”’ and Westley and William the other tract, to wit, 
the Open Woods. If the wife of the testator had selected the river 
tract, then, at her death, what would Newit Vick take? Just what 
she selected to occupy, no more or less. For if more was intended, 
that is the residue of the river tract, if she had selected it, why with- 
hold that part from him until she died, when she by the will had no 
claim to it? It surely is not compatible with the fair exposition and 
interpretation of the will to say, that if Mrs. Vick selected the river 
tract, then Westley and William would be entitled to the Open 
Woods, and also the two hundred acres off of the upper end of the 
uppermost tract, which was laid off into town lots. Besides, West- 
ley and William were to have the other part of the tracts unclaimed 
by his wife Elizabeth. The construction of the will contended for 
on the other side, just amounts to this, that Westley and William 
Vick took the two hundred acres which were to be laid off in lots, 
without the wife of the testator or his son Newit having any claim to 
that part. ‘Then why use the words “ unclaimed by my wife Eliza- 
beth,”’ if she had no claim from the will? ‘The word “‘ unclaimed”’ 
clearly proves that the testator gave no lands to Westley and Wil- 
liam, except such lands as the wife of testator had the right to claim 
as her future residence, if she chose. 

The last clause in the will has these words interlined and under- 
scored, ‘‘for the use and benefit of all my heirs.” ‘These words 
have no meaning in them, if it be only intended that by the sale of 
his lots to take the burden of the payment of his debts off of his 
personal estate, and that in that way it would be for the benefit 
of all his heirs, as all are to have an equal share of that, because 
that would have been the effect and operation of that clause with- 
out the interlineation of the above words. ‘The clear meaning is, 
the town lots are for the benefit of all my heirs. By adding the 
word ‘‘and” before the word “for,” then it would read thus: 

2R 
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«and for the use and bens oft of all my heirs.” ‘The word and” 
added would free the will from all ambiguity and uncertainty, and 
then the interlineation, which was inseried with deliberation, will 
have some meaning, otherwise it has none; all words and parts of a 
will shall have some meaning, if by any sensible construction of the 
will the same can be done. It is certain that the interlineation was 
inserted afier the will was wrote, and the necessity of it was suggested 
upon the last reading, before signing, which shows that the testator 
deemed the interlineation essential to carry out his meaning. The 
fact is, it is well remembered by all present, who are yet alive, that 
on the reading of his will, one of the daughters of the testator asked 
him if his daughters were to have an interest in the town lots; upon 
the testator answering in the affirmative, she replied, to clear the will 
of all doubt, the interlineation had betier be made, which was ac- 
cordingly done. I am aware that these facts are inadmissible, but at 
all events the interlineation goes to show that something of the kind 
did occur. ‘There is yet another question; the wife of the testator 
died in about ten minutes after her husband, and was, from the death 
of the testator, until her death, incapable of making a selection of the 
place of her future residence, and never made any, or attempted to 
make any. 

If the town lots passed by the will of the testator to his sons, then 
Newit Vick is entitled to one-third. His answer is a cross-bill, and 
should have been retained, and, upon a final hearing, one-third allot- 
ted to him. I will refer the court to the laws of Mississippi, to show 
that all the legitimate children inherit equal share and share alike, 
and also to Swinburn, 20, 21, 22, 638, 639. ‘The meaning of the 
testator is all that is sought after by the judges. There is another 
principle of law universally admitted to be correct, that heirs are not 
to be disinherited by a doubtful construction. 


Crittenden, for defendants in error, laid down the following pro- 
positions: 

That (subject to an estate for life to his wife) ‘‘ all” the lands 
of the testator are devised to his sons, in exclusion of his daughters. 

2. That the last clause of the will does not affect the devise to the 
sons, otherwise than by creating a charge upon the town lots for the 
pay ment of debts, thereby exonerating ‘and preserving the personal 
estate for the use and benefit of all the parties to whom it had been 
bequeathed. And those debts being paid, (as appears by confession 
of the complainants, ) the encumbrance is discharged, and no ground 
of interest or complaint left to the complainants. 

3. That if any right or title, other than above supposed, was de- 
vised to the complainants, it is expressly limited and confined to the 
“¢town lots now laid off, and hereafter to be laid off,” &e. By the 
bill, it appears that the lots laid off by the testator were sold by him, 
and that no others were thereafter laid off by the executors, to whose 
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discretion it was confided; so that there are no lots to which any 
right or claim of the complainants can attach. 

4. That Lane’s appointment as administrator was illegal and 
void; and, if not, that he had no right to exercise the power and 
discretion confided in the executors of laying off and selling town 
lots; and that his laying off lots can confer no right thereto upon the 
complainants. 

5. That the construction of the will insisted on in the 1st and 2d 
of the above propositions, and the points stated in all the foregoing 
propositions, have been, in substance, so decided and settled by the 
Supreme Court of the state of Mississippi, and that decision will be . 
regarded as conclusive in this court, according to its well established 
principles. 

On the 1st proposition, he cited 10 Wheat. 159; 8 Wheat. 535; 
12 Wheat. 162, 168, 169; 5 Peters, 155; 16 Vesey, jun., 446; 
3 Mass. 381; 3 Bibb, 349; 4 Johns. Ch. 365: and in support of 
the 5th proposition, 1 How. Miss. Rep. 379, 442; United States v. 
Crosby, 7 Cranch. 115; 9 Wheat. 565; 10 Wheat. 202. 


Mr. Justice McLEAN delivered the opinion of the court. 

This case is brought here by an appeal from the decree of the 
Circuit Court for the district of Mississippi. 

The complainants under the will of Newit Vick, late of the state 
of Mississippi, deceased, claim certain interests in a tract of two 
hundred acres of land, on which the town of Vicksburg is laid off. 
In the bill various proceedings are stated as to the proof of the will, 
the qualification of one of the executors named in it, the death of 
the executrix, and the refusal of one of the executors named to 
qualify ; that the executor who qualified was afterwards removed, 
with his consent, and Lane, the complainant, appointed administra- 
tor, with the will annexed ; that acting under the will, the adminis- 
trator laid off the town of Vicksburg, sold lots, and paid the debts 
of the deceased ; that there yet remains certain parts of the above 
tract undisposed of; and that his power as administrator to sell the 
unsold lots is questioned. 

The defendants are represented as being interested in the above 
tract, as devisees and as purchasers; and the complainants pray 
that the court would decree a partition of the lots, commons, and 
Levee street, to be made between them and the other devisees of 
Newit Vick ; and that said claimants shall be put in possession, &c. ; 
or that said property may be sold, &c., as shall best comport with 
the intent of the testator. 

The defendants favourable to the object of the bill answered ; the 
others demurred to the bill, which was sustained on the hearing, 
and the bill was dismissed, from which decree this appeal was taken. 

The decision of this case depends upon the construction of the 


will of Newit Vick. It was proved the 25th of October, 1819. 
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Every instrument of writing should be so construed as to effectu- 
ate, if practicable, the intention of the parties to it. ‘This principle 
applies with peculiar force to a will. Such an instrument is gene- 
rally drawn in the last days of the testator, and very often under 
circumstances unfavourable to a calm consideration of the subject- 
matter of it. ‘The writer, too, is frequently unskilful in the use of 
Janguage, and is more or less embarrassed by the importance and 
solemnity of the occasion. ‘To expect much system or precision 
of language in a writing formed under such emergencies, would 
seem to be unreasonable. And it is chiefly owing to these causes 
that so many controversies arise under wills. 

In giving a construction to a will, all the parts of it should be 
examined and compared ; and the intention of the testator must be 
ascertained, not from a part, but the whole of the instrument. 

By the second paragraph of the will ynder consideration, the 
testator bequeaths to his wife one equal share of his personal pro- 
perty, to be divided between her and her children. This would 
give to his wife one-half of his personal estate. But the succeeding 
paragraph qualifies this bequest so as to give to his wife a share of 
the personal property equal only to the amount received by each of 
his children. ‘This shows a want of precision in the language of 
the will, and that one part of it may be explained and qualified by 
another. 

In the second paragraph, the testator devises to his wife, during 
her natural life, “‘ the tract of land at the Open Woods, on which he 
then resided, or the tracts near the river, as she might choose, re- 
serving two hundred acres on the upper part of the uppermost tract 
to be laid off in town lots, at the discretion of his executrix and 
executors.” 

This discretion of his executrix and executors, referred to the 
plan of the town, and not to the propriety of laying it off. The 
testator had determined that a town should be established, and re- 
served for this purpose the above tract of two hundred acres, “to 
be laid off in town lots.” 

The testator next disposes of his personal property to his wife and 
children ; and he says, ‘‘ to my sons one equal part of said personal 
estate as they come of age, together with all my lands, all of which 
lands I wish to be appraised, valued, and divided, when my son 
Westley arrives at the age of twenty-one years ; the said W estley 
having one part, and my son William having the other part, of the 
tracts unclaimed by my wife Elizabeth ; and I bequeath to my son 
Newit, at the death of my said wife, that tract which she may prefer 
to occupy. I wish it to be distinctly understood, that that part of 
my estate which my son Hartwell has received, shall be valued, 
considered as his, and as a part of his portion of my estate.” 

By these devises, Newit, on the death of his mother, was to have 
the tract selected by her for her residence. She died, it is adinitted, 
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in a few minutes after the decease of the testator, so that no selection 
of a residence was made by her. But this is not important as re- 
gards the intention of the testator. What lands did he devise to his 
sons Westley and William? ‘The answer is, the land unclaimed by 
the wile of the testator. His words are, “* Westley having one part, 
and my son William having the other part, of the tracts unclaimed 
by my wife Elizabeth.” But what tracts may be said to come under 
the designation of “tracts unclaimed by my wife?” ‘The land 
which, under the election given to her in the will, she might have 
claimed as a residence, but did not. 

This claim by the widow was expected to be made shortly after 
the decease of the testator, as by it her future residence was to be 
established. If she selected the river land, then the Open Woods 
tract was to go, under the will, to Westley and William ; but if the 
Open Woods tract were selected by the widow, then they were to 
have the river land. ‘This devise being of the land unclaimed by 
the widow, presupposes her right to have claimed it in the alterna- 
tive under the will. It did not include the town tract, for that was 
expressly reserved by the testator from the choice of his wife. ‘That 
this is the proper limitation of the devise to Westley and William, 
seems to be clear of doubt. 

To Hartwell was devised the tract on which he lived, and which 
was to be valued. 

These are the specific devises of his lands, by the testator, to his 
four sons. ‘The tract of two hundred acres reserved for the town 
is not aflected by them. Did this tract pass to his sons under the 
general devise of his lands to them, in the third paragraph of the 
will? ‘That point will be now examined. The words of the testa- 
tor are, ‘“‘ and to my sons one equal part of said personal estate as 
they come of age, together with all of my lands, all of which lands 
I wish to be appraised, valued, and divided, when my son Westley 
arrives at the age of twenty-one years.” ‘The words “all of my 
lands,” unless restrieted by words with which they stand connected, 
or by some other part of the will, cover the entire real estate of the 
testator. But these words are restricted by the part of the sentence 
which follows them, and also in other parts of the will. 

*¢ All of which lands I wish to be appraised, valued, and divided, 
when my son Westley arrives at the age of twenty-one years,”’ fol- 
low the words “ all of my lands,” and show that the tract of two 
hundred acres was not intended to be included in this general de- 
vise. Such an intention was incompatible with the reservation of 
this tract for a town. In the second clause of the will are the 
words, ‘‘ reserving two hundred acres, however, on the upper part 
of the uppermost tract, to be laid off in town lots.”” Now the tes- 
tator could not have intended, in the next clause, to direct that this 
tract should be valued and divided among his sons. This would 


be repugnant to the authority given to his executors to lay off a 
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town, and woul | hav e bee en an abandonment of what appears, from 
the last clause in the will to have been, with him, a favourite object. 
Did he intend the tract of two hundred acres should be valued and 
divided among his sons, which he directed in another part of his 
will to be laid off into town lots and sold by his executors? So 
great an inconsisiency is not to be inferred. The general devise to 
his sons, ‘‘ of all his lands,”’ was limited to the lands which he di- 
rected to be valued and divided ¢ among his sons. ‘This cannot be 
controverted, for it is in the very words of the will, and does not 
depend upon inference or construction. The special devises to 
each of his sons, which follow the general devise, also, in effect, 
limit it. These devises cover all the real property of the testator, 
except the town tract, and show what he meant “ by all his lands.” 
He intended all his lands which he subsequently and specially de- 
vised, and not the tract which, in the will, he had previously re- 
served and afterwards disposed of. 

In the next clause of the will the testator expresses his wish, that 
the aforesaid Elizabeth should keep together the whole of his pro- 
perty, both real and personal, (reserving the provisions before made,) 
for the raising, educating, and benefit of the before-mentioned 
children. 

These exceptions refer to the share of the personal property which 
each child was to receive when married, or at full age, and to the 
Jand appropriated for the town. 

We have now arrived at the last clause of the will, under which 
clause this controversy has arisen. ‘The testator has made provision 
for his wife, by giving her a life-estate in one of two tracts of land 
as she might select, and an equal share, with each child, of the per- 
sonal property. To his sons, In addition to his share in the person- 
alty, he has given to each a portion of his real estate. He has 
made no disposition of the tract reserved for a town, but proceeds 
to do so in the following and closing paragraph of the will. 

“T wish my executors furthermore to remember that the town 
Jots now laid off, and hereafter to be laid off, on the aforementioned 
two hundred acres of land, should be sold to pay my just debts, or 
other engagements, in preference to any other of my property "for 
the use and benefit of all my heirs.” 

This clause is construed, by the appellees, to be a charge on the 
two hundred acres of land for the payment of the debts of the tes- 
tator only. And that the authority to the executors to sell lots, is 
limited to this object. That as the personal property bequeathed 
to his heirs was first liable for the debts of the deceased, the charge 
on this tract may well be said, in the language of the will, to be 
** for the use and benefit of all his heirs.” 

That there is plausibility in this construction is admitted. It 
may, at first, generally, strike the mind of the reader as reasonable 

d just. But a closer investigation of the structure of the para- 
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graph, and a comparison of it with other parts of the will, with the 
view to ascertain the intention of the testator, must, we think, lead 
to a different conclusion. 

If the object of the testator had been, as contended, merely to 
charge this tract with the payment of his debts, would the words, 
‘for the use and benefit of all my heirs,” have been inserted? The 
sentence was complete without them. ‘They add nothing to its 
clearness or force. On the contrary, if the intention of the testator 
was to pay his debts only, by the sale of lots to be laid off, the 
words are surplusage. ‘They stan¢ in the sentence, disconnected 
with other parts of it, and, consequently, are without an object. 

The testator directed that the town lots should be sold to pay his 
just debts, “fin preference to any other of his property.” ‘This 
released his personal property, which he had bequeathed to his 
children, from all liability on account of his debts. And on the 
hypotheses that he only intended to do this, why should the above 
words have been added. ‘They were not carelessly thrown into the 
sentence when it was first written. From the will, it appears they 
were interlined. ‘This shows deliberation, and the exercise of judg- 
ment. Without this interlineation, the lots were required to be sold 
to pay debts, in preference to other property, in language too clear 
to be misunderstood by any one. It could not have been misun- 
derstood, either by the testator or the writer of the will. But, as 
the paragraph was first written, it did not carry out the intention of 
the testator. To effectuate that intent, the interlineation was made. 
The words, ‘for the use and benefit of all my heirs,” were inter- 
lined. Does this mean nothing? ‘This deliberation and judgment? 
Were these words added to a sentence perfectly clear, and which 
charged the land with the ‘payment of the debts of the testator, 
without any object? Were they intended to be words of mere 
surplusage and without effect? Such an inference is most unrea- 
sonable. It does violence to the words themselves, and to the 
circumstances under which they were introduced. No court can 
disregard these words, or the manner of their introduction. 

The testator was not satisfied with the direction to his executors 
to sell lots for the payment of his debts, but he adds, ‘ for the use 
and benefit of all my heirs.’ By this he intended, that the lots 
should be sold for the payment of his debts, and “for the use and 
benefit of all his heirs.” The omission of the word and has given 
rise to this controversy. Had that word been inserted with the 
others, no doubt could have existed on the subject. And its omis- 
sion is reasonably accounted for, by the fact of the interlineation. 
On such occasions, more attention is often paid to the matter to be 
introduced, than to the word which connects it with the sentence. 
That the lots should be sold “for the use and benefit of all his 
heirs,”’ after the payment of his debts, is most reasonable ; but it 
cannot, with the same propriety of language, be said, that the debts 
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of the testator were to be paid ‘for the use of all his heirs.”” The 
word use imports a more direct benefit. ‘That the phrase was used 
in this sense we cannot doubt. 

The clauses in the will preceding the one which is now under 
consideration have been examined, and no disposition is found in 
any of them of the town tract. And if it be not disposed of in 
this last paragraph, after the payment of the debts, the remaining 
lots or their proceeds will descend generally to the heirs of the tes- 
tator as personal property. ‘The law will not disinherit the heir, on 
a doubtful devise. But we think the testator intended that the tract 
of two hundred acres should be laid out in lots and sold, ‘ for the 
use and benefit of all his heirs,”’ and ‘‘ the payment of his debts and 
other engagements.” 

This construction of the will is strengthened by its justice to all 
the parties interested. ‘That the testator intended to give to his sons 
a much larger part of his property than to his daughters, is evident. 
He gave to his sons an equal share, with his daughters, of his per- 
sonal property. But did he intend to cut off his daughters from all 
interest in his real estate? He could not have had the heart of a 
dying father to have done so. He did not act unjustly to his 
daughters. ‘They, equally with his sons, were devisees of the pro- 
ceeds of the town lots, after the payment of all just debts and other 
engagements. 

It is insisted that the construction of this will has been conclu- 
sively settled by the Supreme Court of Mississippi, in the case of 
Vick et al. v. The Mayor and Alderman of Vicksburg, 1 How. 
379. 

‘The parties in that case were not the same as those now before 
this court: and that decision does not affect the interests of the 
complainants here. ‘The question before the Mississippi court was, 
whether certain grounds, within the town plat, had been dedicated 
to public use. ‘The construction of the will was incidental to the 
main object of the suit, and of course was not binding on any one 
claiming under the will. With the greatest respect, it may be pro- 
per to say, that this court do not follow the state courts in their 
construction of a will or any other instrument, as they do in the 
construction of statutes. 

Where, as in the case of Jackson v. Chew, 12 Wheat. 167, the 
construction of a will had been settled by the highest courts of the 
state, and had long been acquiesced in as a rule of property, this 
court would follow it, because it had become a rule of property. 
The construction of a statute by the Supreme Court of a state is 
followed, without reference to the interests it may affect, or the par- 
ties to the suit in which its construction was involved. But the 
mere construction of a will by a state cowt does not, as the con- 
struction of a statute of the state, constitute a rule of decision for the 
courts of the United States. In the case of Swift v. Tyson, 16 Peters, 1, 
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the effect of the 34th section of the Judiciary Act of 1789, and the 
construction of instruments by the state courts, are considered with 
greater precision ‘han is found in some of the preceding cases on 
the same subject. 

The decree of the Circuit Court is reversed, and the cause is 
remanded to that court for further proceedings. 


Mr. Justice McKINLEY. 


In this case I differ in opinion with the majority of the court, not 
only on the construction of the will, but upon a question of much 
greater importance, and that is, whether the construction given to — 
this will by the Supreme Court of Mississippi is not binding on this 
court? I will proceed to the examination of these questions in the 
order in which I have stated them; and to bring into our view all 
the provisions of the will, which dispose of the real estate of the tes- 
tator, I will state them in the order in which they stand in the will, 
unconnected with other provisions not necessary to aid in construing 
those relating to the real estate. 

After the introductory part of the will, and providing for his fune- 
ral, the testator proceeds to dispose of his estate thus: 

“ Secondly, I will and bequeath to my beloved wife, Elizabeth 
Vick, one equal share of all my personal estate, as is to ’be divided 
betw een her and all my children, as her own right, and at her own 
disposal during her natural life; and also for the term of her life on 
earth, the tract “of land at the Open Woods, on which I now reside, 
or the tracts near the river, as she may choose; reserving two hun- 
dred acres, however, on the upper part of the uppermost tract, to 
be laid off in town lots, at the discretion of my executrix and exe- 
cutors. 

$6 Thirdly, T will and dispose to each of my daughters, one equal 
proportion with my sons and wife, of all my personal estate, as 
they come of age or marry; and to my sons one equal part of said 
personal estate, as they come of age, together with all of my lands; 
all of which lands I wish to be “appraised, valued, and divided, 
when my son Westley arrives at the age of twenty-one years; the 
said Westley having one part, and my son William having the other 
part of the tracts unclaimed by my wife, Elizabeth; and I bequeath 
to my son Newit, at the death of my wife, that tract which she may 
prefer to occupy. I wish it to be “distinetly understood, that that 
part of my estate which my son Hartwell has received, shall be 
valued, considered as his, and as part of his portion of my estate. 

“ae ourthly, It is, however, furthermore my wish that the afore- 
said Elizabeth should kee p tome ‘ther the whole of my property, both 
real and personal, reserving the provisions before made for the rais- 
ing, educating, and benefit, of the before-mentioned children. I 
wish my executors, furthermore, to remember that the town lots now 
Jaid off, and hereafter to be laid off, on the aforementioned two hun- 
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dred acres of land, should be wd to pay my sy just debts, or other en- 
gagements, in prefe rence to any other of my property, for the use and 
benefit of all my heirs.” 

An inquiry which lies at the threshold of this investigation, is, 
what was the meaning and intention of the testator in reserving the 
two hundred acres of land, ‘to be laid off in town lots?” 

Did he intend this tract, ‘of two hundred acres, should not pass by 
his will, under the gene ral dese ription of ‘all my lands?” Or did 
he mean simply that it should be reserved from the use of his wife, in 
the event she selected the river tracts in preference to the Open 
Woods tract? Or did he intend, as the majority of the court have 
decided, that it should be reserved to be sold by his executors, for 
the p urpose s of paying his just debts and other engagements, ‘‘ and” 
to increase the legacies of his daughters? To the last construction 
there is a very material objection. ‘The power of the executors to 
sell the lots laid off, and to be laid off, on the two hundred acres, is 
not absolute, but contingent. ‘The testator did not direct that any 
of his property, real or personal, should be sold for the purpose of 
paying his debts, or for any other purpose. But his meaning and 
intention, as manifested by the language employed, is, that if, in the 
administration of his estate, it should become necessary to sell any 
portion of it for the payment of his debts or other engagements, he 
wished his executors to remember that the town lots then laid ‘oll, 
and thereafter to be laid. off, should be sold ‘in preference to any 
other of (his) property.” 

If the debts and other engagements could have been satisfied 
without a sale of the lots, the executors would have had no power 
to sell them for any purpose whatever ; and the words ‘for the use 
and benefit of all my heirs,” would have been inoperative for the 
purpose to which they have been applied ; ; and the bounty, which it 
is supposed by the court a father’s heart could not withhold from 
his daughters, would have been entirely defeated ; and in that event, 
the interpolation of the word “and,” which has been supplied by 
the court, could not have conferred on the daughters the lots, nor 
the proceeds of the sale of them. But conceding the power to sell 
the lots for the payment of the testator’s debts, do the words “ for 
the use and benefit of all my heirs,” give any authority to the exe- 
cutors to sell the remainder of the lots, after paying the debts, or any 
right to the heirs to receive the proceeds of such sale? 

The court seem to admit, by their reasoning, that these words 
alone give no right to the heirs to claim the proceeds, nor power to 
the executors to “sell the remainder of the lots, and, therefore, they 
have supplied the word “‘and,” to unite the power granted to sell 
for the payment of debts, with the words “for the use and benefit 
of all my heirs,”’ which, they say, completes the right to receive the 
proceeds. If the court have the right to alter the will, and then 
give construction to it, they may make it mean what they please. 
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But I deny the power of the court, in such a case as this, to add the 
word “and.” ‘The rule is understood to be this: where there is a 
supposed mistake or omission, all the court has to do is to see whe- 
ther it is possible to reconcile that part with the rest, and whether it 
is perfectly clear, upon the whole scope of the will, that the intention 
cannot stand with the alleged mistake or omission. Mellish v. Mel- 
lish, 4 Ves. 49. It appears to me these words are perfectly con- 
sistent with the other parts of the will, and are by no means repug- 
nant to the main intention of the te stator, but perfectly consistent 
therewith. 

His intention, as manifested by all the provisions of the will, ap- 
pears to be, to divide his personal estate equally among his sons and 
daughters and his wife, and to divide all his real estate, or lands, 
equally among his sons. ‘That he intended each son to take an equal 
part of his lands, i is proved by the direction to have each portion 
valued. ‘That half of the Open Woods tract was not equal in value 
to the two river tracts, excluding the two hundred acres to be laid 
off into lots, is clearly proved by the will itself; because the testator 
gives his wife her choice of the Open Woods tract, or the two tracts 
on the river; and whichever she selects is, at her death, to go to 
his youngest son, Newit, and the other to be divided between his 
sons Westley and William; and he further directs that the part 
which his son Hariwell had received, should be valued, considered 
his, and as part of his portion of the estate. Here is a clear and un- 
equivocal intention manifested to give to each son an equal portion 
of his real estate; and it is as clearly manifested that the specifie 
portions given are not equal. To maintain the construction given 
to the will by the court, the two hundred acres are excluded from 
the devise of all the testator’s lands to his sons. And the question 
arises, and ought to have been decided, how are these portions to be 
equalized? Ii the two hundred acres passed to the sons by the de- 
vise, subject to the payment of debts, then a reasonably certain con- 
tingent means was afforded for equalizing the portions, by dividing 
and valuing the lots not sold to pay debts, to make up deficiencies. 

This view alone is sufficient to satisfy my mind that all the lands 
passed to the sons by the general words, ‘all of my lands, all of 
which lands I wish to be appraised, and. valued, and divided, when 
my son Westley arrives at the age of twenty-one years.’ Can the 
words “for the use and benefit of all my heirs,” which in themselves 
contain no positive words of grant, control the previous, positive, 
and unconditional, grant of all his lands to his sons? It appears to 
me to be impossible to give such controlling influence to such words, 
upon any of the known and established rules of construction ; and 
especially when they admit of a different interpretation, by which 
they would stand in perfect harmony with the other provisions of 
the will. 

The accounts settled by the executor, with the Orphans’ Court, 
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and which are part of the second exhibited in the bill of complaint, 
show that between twenty-five thousand and thirty thousand dollars 
of the debts of the estate were paid by the proceeds of the cotton 
crops; which proves that a large portion of the personal estate con- 
sisted of slaves. Is it not reasonable, therefore, to suppose the tes- 
tator had in his mind the disadvantages that would result to all his 
children, if he should leave his slaves liable to be sold for the pay- 
ment of his debts, when he ordered the lots, which were unprodue- 
tive, to be sold for that purpose, in preference e to any other of his 
property” which was productive? Acting upon this view of his af- 
fairs, is it at all surprising that he should have inserted in his w ill, even 
by interlining, the words, ‘‘ for the use and benefit of all my heirs,” 
that being the reason which induced him to charge the debts upon 
the town lots? 

But putting out of view all extraneous considerations, can the con- 
struction given by the court to this part of the will be sustained upon 
principle? Executors have no authority to sell real estate, unless 
the power to sell, and the purpose of the sale, are expressed in 
the will. Therefore the court cannot infer, from a power expressly 
granted to sell the estate for one purpose, a power to sell it for ano- 
ther purpose not granted. Hill v. Cook, 1 Ves. & Beames, 175. In 
the case under consideration, the only authority g given by the will to 
sell the town lots, was for the payment of debts ; and there the power 
of the executors to sell any portion of the estate terminated. When 
they had sold as many of the lots as were necessary to pay the debts, 
the remainder fell into the general devise of all the lands of the tes- 
tator to his sons; and the purposes of the testator, in relation to his 
real estate, were ac complished, according to his plain intention, 
when all the provisions of the will are taken together. 

To reserve the remainder of the lots from the general devise, and 
to give effect to the interlined words, diflerent from their plain 
meaning, in the connection in which they stand with the other pro- 
visions of the will, the court revive the exhausted power of sale, 
and give capacity to cil the heirs to take the proceeds of the sale of 
the remainder of’ the lots, by inserting the conjunction “ and” be- 
tween the power to sell the lots for the payment of debts and the 
interlined words; thereby changing the meaning of the whole sen- 
tence. ‘This certainly is not construing the will; but it is making a 
will, and giving this portion of the testator’s estate to his daughters, 
which he plainly intended for, and gave to, his sons. 

This will was brought in question before the High Court of Er- 
rors and Appeals of the state of Mississippi, in the case of Vick and 
others v. ‘The Mayor and Alderman of Vicksburg, 1 How. Mis. 

Xep. 442. The question before that court was, whether the land in 
controversy had been dedicated by Newit Vick, in his lifetime, to 
public purposes, or passed to, and was vested in his devisees by his 
will; and it is a part of the same land in controversy in the case 
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before this court; the court of Mississippi having concurrent ju- 
risdiction of the subject-matter with this court, decided, that the 
whole of the real estate was devised to the sons of Newit Vick, de- 
ceased ; and that his daughters were entitled to no part of the lots, 
nor any part of the proceeds of the sale of them. According to the 
Constitution and laws of the United States and previous decisions 
of this court, I think this court was bound to follow the decision of 
that court upon the construction of the will. 

The 2d section of the 3d article of the Constitution of the United 
States declares, ‘¢ The judicial power shall extend to all cases in 
law and equity arising under this Constitution, the laws of the United 
States, and treaties made or which shall be made under their autho- 
rity ; to all cases affecting ambassadors, other public ministers, and 
consuls; to all cases of admiralty and maritime jurisdiction ; to con- 
troversies to which the United States shall be a party ; to controver- 
sies between two or more states, between citizens of different states, 
between citizens of the same state claiming lands under grants of 
different states, and between a state or the citizens thereof and 
foreign states, citizens, or subjects.” In these three latter classes 
of cases, the jurisdiction of the courts of the United States is concur- 
rent with the state courts. In this case it originated between citi- 
zens of different states, and is, therefore, concurrent with the courts 
of Mississippi. Before the jurisdiction here conferred on the courts 
of the United States could be exercised, it was necessary their 
powers and authority should be established and defined by law. 
And accordingly, by the 34th section of the act of Congress of the 
24th of September, 1789, it is enacted, ‘* That the laws of the 
several states, except where the Constitution, treaties, or statutes of 
the United States shall otherwise require or provide, shall be regarded 
as rules of decision in trials at common law in the courts of the 
United States, in cases where they apply.”? The purposes for which 
jurisdiction was given to the courts of the United States between 
citizens of different states in ordinary matters of controversy, be- 
tween citizens of the same state claiming lands under grants from 
different states, and between an alien and a citizen of a state, was to 
give in each of these cases, at the option of the plaintiff, a tribunal, 
presumed to be free from any accidental state prejudice or partiality, 
for the trial of the cause. 

And when Congress defined the powers of the courts of the 
United States, they directed, that the laws of the several states 
should be regarded as the rules of decision in suits at common law, 
in cases where they apply. And upon these principles, with few, 
if any exceptions, has this court acted from the commencement of 
the government down to the present term of this court. That they 
should continue so to act, is of great importance to the peace and 
harmony of the people of the United States. If the state judicial 
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tribunals establish a rule, governing titles to real estate, whether it 
arise under statute, deed, or will, and this court establishes another 
and a different rule, which of these two rules shall prevail? ‘They 
do not operate like two equal powers in physics, one neutralizing the 
other; but they produce a contest for success, a struggle for vic- 
tory; and in such a contest it may easily be foreseen which will 
prevail. 

The state courts have unlimited jurisdiction over all the persons, 
and property, real and personal, within the limits of the state. And 
as often as the courts of the United States have it in their power, by 
their judgments, under their limited jurisdiction, to turn out of the 
possession of real estate those who have been put into it by the 
judgment of the highest court of appellate jurisdiction of the state, 
so often that possession will be restored by the same judicial state 
power. ‘To avert such a contest, and in obedience to the act of 
Congress before referred to, this court have laid it down, in many 
cases, as a sound and necessary rule, that they should follow the 
state decisions establishing rules and regulating titles to real estate. 
And in the following cases they have applied the rule to the 
construction of wills, devising real estate. In Jackson v. Chew, 
12 Wheat. 162, the principle is fully maintained. In that case the 
court say, ‘¢ The inquiry is very much narrowed by applying the rule 
which has uniformly governed this court, that where any principle 
of law, establishing a rule of real property, has been settled in the 
state courts, the same rule will be applied by this court, that would 
be established by the state tribunals. ‘This is a principle so obvi- 
ously just, and so indispensably necessary under our system of go- 
vernment, that it cannot be lost sight of.’ ‘The question in that 
case arose upon the construction of a will devising land in New 
York. In the case of Henderson and wife v. Griffin, 5 Peters, 154, 
the court say, ‘¢ The opinion of the court in the case of Kennedy v. 
Marsh was an able one; it was the judicial construction of the will 
of Mr. Laurens, according to their view of the rules of the common 
Jaw in that state, as a rule of property, and comes within the princi- 
ple adopted in Jackson v. Chew, 12 Wheat. 153, 167.” These 
cases are in strict conformity with the 34th section of the act of the 
24th September, 1789, above referred to. 

There are many other decisions of this court applicable to this 
case; some of them have followed a single decision of a state 
court, where it settled a rule of real property. And at the present 
term of this court, in the case of Carroll v. Safford, treasurer, &c., 
it was held, that it was not material whether it had been settled by 
frequent decisions, or a single case. From these authorities, it 1s 
plain, the jurisdiction of this court is not wholly concurrent in this 
case with the Supreme Court of Mississippi ; but in power of judg- 
ment it is subordinate to that court, and, therefore, the construction 
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given by that court to the will ought to have been the rule of con- 
struction for this court. 


Mr. Chief Justice Taney concurred in the opinion of Mr. Justice 
McKiney.* 





Francis C. Brack anp James Cuapman, PLAINTIFFS IN ERROR, v. J. W. 
Zacuarie & Co., DereNDANTs. 


When a creditor, residing in Louisiana, drew bills of exchange upon his debtor, 
residing in South Carolina, which bills were negotiated to a third person and 
accepted by the drawee, the creditor had no right to lay an attachment upon 
the property of the debtor, until the bills had become due, were dishonoured, 
and taken up by the drawer. 

By the drawing of the bills a new credit was extended to the debtor for the time 
to which they run. 

The laws of Louisiana, allowing attachments for debts not yet due, relate only 
to absconding debtors, and do not embrace a case like the above. 

The legal title to stock held in corporations situated in Louisiana, does not pass 
under a general assignment of property, until the transfer is completed in the 
mode pointed out by the laws of Louisiana, regulating those corporations. 

But the equitable title will pass, if the assignment be sufficient to transfer it by 
the laws of the state in which the assignor resides, and if the laws of the 
state where the corporations exist do not prohibit the assignment of equitable 
interests in stock. Such an assignment will bind ail persons who have 
notice of it. 

The laws of Louisiana do not prohibit the assignment of equitable interests in 
the state by residents of other states. 

Personal property has no locality. The law of the owner’s domicil is to deter- 
mine the validity of the transfer or alienation thereof, unless there is some 
positive or customary law of the country where it is found to the contrary. 


Tuts case was brought up by writ of error from the Circuit Court 
of the United States for East Louisiana. 

It was an attachment issued originally by the Commercial Court 
of New Orleans, (a state court,) against the goods and chattels, 
lands and tenements, rights and moneys, effects and credits, of 
Black, at the instance of Zacharie & Co., and removed, on the pe- 
tition of Black, into the Circuit Court of the United Siates. 

Black resided in Charleston, South Carolina, and Zacharie & Co. 
in New Orleans. 

In 1837, Black was the owner of five hundred shares of the 
capital stock of the New Orleans Gas Light and Banking Company, 
and six hundred shares of the Carrollton Bank of New Orleans. 
On the 31st of May, in that year, he assigned to the Bank of South 








* On the trial of this case, Mr. Justice Srony was absent; four of the judges, 
therefore, ruled the decision. 
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Carolina, as security for a loan, his shares in the Gas Light and 
Banking Company, with power to sell, if necessary. 

The shares in the Carrollton Bank were mortgaged to that bank. 

Zacharie & Co. and Black were in commercial correspondence 
from 1835 to 1840, and a number of letters were inserted in the 
record. ‘The point of law, however, which was based upon those 
letters, having been decided by the court below, and the decision 
not excepted to, it is unnecessary to recite their contents. 

In the early part of 1841, Zacharie & Co. shipped to Black a 
cargo of sugar and molasses, which was sold from time to time, 
beginning with January the 25th, and ending with April 9th, partly 
for cash and partly on time. 

The following bills of exchange were drawn by Zacharie & Co., 
on Black : 

February 17th, at sixty days after sight, $1500 00 
‘ ue 


February 18th, sas : 1500 00 
February 24th, S - “ 2000 00 
March Ist, . es “ 2000 00 
April Ist, 66 és “ 1088 25 


They were all drawn in favour of Alexander McDonald, and ac- 
cepted by Black. ‘The two first fell due on the same day, viz.: on 
the 30th April, 1841, and were protested. 

On the 15th April, 1841, Black executed a power of attorney, 
appointing the cashier of the Gas Light and Banking Company his 
agent, to transfer the five hundred shares of stock standing in his 
name to the Bank of South Carolina. 

On the 16th of April, 1841, this power was forwarded by the 
Bank of South Carolina to the cashier of the Gas Light and Bank- 
ing Company, with a request that the transfer might be immediately 
made, and a new certificate issued. 

On the 28th of April, 1841, Black made a general assignment of 
all his property to James Chapman, for the benefit of all his creditors, 
mentioning particularly the five hundred shares of stock in the Gas 
Light and Banking Company, subject to the mortgage before-men- 
tioned to the Bank of South Carolina, and the six hundred shares 
in the Carrollton Bank, subject to a mortgage to the Carrollton Bank. 
These mortgages the trustee was directed to pay off, and divide the 
surplus amongst the creditors named in a schedule annexed to the 
deed, including Zachane & Co. 

On the same day Black addressed a letter to Zacharie & Co., in- 
forming them of what he had done, and that he had sent the assign- 
ment to Messrs. J. H. Leverich & Co. He said also— 

Your two drafts, $1,500 each, fall due on the 30th inst. 

Your one draft, $2,000, falls due on the 7th May. 

Your one draft, $2,000, falls due on the 3d June. 

Your one draft, $1,088, falls due on the 14th June. 

On the 4th of May, 1841, Zacharie & Co. filed an affidavit for 
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the purpose of obtaining from the Commercial Court of New Or- 
leans, as before stated, an attachment against the goods and credits 
of Black. The necessary bond was given, and the attachment laid 
in the hands of the Carrollton Bank, and of the Gas Light and 
Banking Company. 

On the 5th of May, 1841, Zacharie & Co. addressed to Black a 
letter, from which the following is an extract: 

‘Francis C, Biack, Esq. 

“Dear Srr:—Yours of the 28th ultimo came to hand yesterday 
morning at the opening of the post-office, and immediately after the 
shock the writer experienced, he called on our attorney, and in less 
than ten minutes we had an attachment levied on your stocks, both 
of the Carrollton and Gas Banks, and am happy to say that our at- 
torney assures us that we have succeeded it in spite of our assign- 
ment, which is worthless in our state, particularly as no transfer had 
taken place on the books of the bank; this course we feel satisfied 
you must approve of, as it certainly will relieve you from the very 
unhappy and truly inevitable dilemma of throwing upon your friend, 
who to serve you has, without compensation, accepted for your ac- 
commodation upwards of $3000, a loss to that amount. A neglect 
to provide for this sacred and confidential debt, you could not be 
sustained in by your best friend ; and indeed we cannot but believe 
you will be happy to learn the course we have pursued, and we now 
hope that your assignee will urge a decision as soon as practicable, 
as it is useless to procrastinate the matter longer than necessary.” 

On the 5th of May, 1841, J. H. Leverich addressed letters to the 
cashier of the Carrollton Bank, and of the Gas Light and Banking 
Company, requesting them to transfer the stock in their respective 
institutions, standing in the name of Black, to Chapman, his as- 
signee ; to which the following answers were returned: 

“Gas Light and Banking Company, 
* New Orleans, May 5th, 1841. 

** Messrs. James H. Levertcu & Co. 

‘¢ GENTLEMEN :—In answer to your note of this date, I have to 
say, that on the 22d ult. I received a letter from J. Chapman, 
cashier of the Bank of South Carolina, covering a certificate of five 
hundred shares of the stock of this institution, im favour of Francis 
C. Black, together with a power from said Black to me to transfer 
the stock to the Bank of South Carolina ; that said power being not 
considered sufficiently formal, (although it might be thought so by 
persons less rigid than myself in matters of the kind,) was returned 
to the Bank of South Carolina, with the remark, that upon another 
being furnished in conformity with corrections which were stated on 
the face of the one returned, the desired certificate would be trans- 
mitted. 

** On the 4th inst. a notice of seizure, of all effects or property 
of said Black, in this bank, under an attachment was served ; con- 
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sequently, males all these circumstances, we cannot consent to the 
transfer requested i in your note, but must hold the stock, subject to 
the decision of the courts. 
“ Respectfully, your obedient servant, 
(Signed) “J. W. Hovston, Cashier.” 


*¢ Carrollton Bank, 
*¢ New Orleans, 7th May, 1841. 

*¢ GENTLEMEN :—Your application, of date 5th inst., to transfer 
six hundred shares and stock, standing in the name of F. C. Black, 
by virtue of a power from James Chapman as his assignee, is noted. 
The transfer cannot be allowed, because that said stock has been 
attached at the suit of J. W. Zacharie & Co., served on the 4th 
inst., and also for the reason that said stock is pledged to this bank 
for a stock loan. “ Very respectfully, 

(Signed) ¢ Joun Nicuotson, Cashier. 

“¢ Messrs. J. H. Levertcn & Co., New Orleans.” 

On the day when the attachment was issued, the court appointed 
counsel to represent the absent defendant, and on the 12th June, 
1841, that counsel filed an answer on behalf of Black, but without 
instructions from him. 

On the 19th of November, 1841, Black filed a petition praying 
that the cause might be removed "into the Circuit Court of the 
United States, and it was ace ordingly removed. 

On the 7th of December, 1841, Black prayed oyer of the bills 
of exchange, and Chapman filed a ’ petition of intervention, in which 
he set forth the assignment to him by Black on the 28th of April, 
claimed the shares of stock in consequence thereof, and prayed that 
the attachment might be dissolved. Zacharie & Co. appeared to 
the intervention, and denied all the allegations in the petition except 
that the stock had been attached and the ease removed. 

The notes were filed in conformity with the prayer for oyer. 

On the 28th of December, 1841, Black filed the following ex- 
ceptions and answer : 

‘¢ And now into the ninth Circuit Court of the United States, for 
the eastern district of Louisiana, comes Francis C. Black, the de- 
fendant in said suit, by his attorneys, and excepts to the order and 
writ of attachment granted therein, to the petition and the demand 
therein made, and for cause of exception, avers that at the institu- 
tion of said suit the plaintiffs therein had no cause of action what- 
ever against this defendant, and that no debt was at the date of said 
suit due by defendant to said plaintiff, all of which is apparent by 
the petition of said plaintiff, and the account and bills of exchange 
annexed and referred to; wherefore defendant prays that said w rit 
of attachment be set aside and dismissed, and that said suit be dis- 
missed. 

‘¢ But if the said exception be overruled, then this defendant an- 


eee 











— 














JANUARY TERM, 1845. 487 





Black et al. v. Zacharie & Co. 








swers to said suit, and denies all and singular the allegations in 
plaintiffY’ petition contained, and denies specially being indebted 
to said plaintifls as alleged in said petition; and defendant further 
pleads that the bank-stock attached in this case was not, at the date 
of said attachment, the property of defendant, or liable to be attached 
for any debt by him owing, and that the said stock was then the 
property of James Chapman of South Carolina, who became the 
owner thereof under a trust-deed for the benefit of all the creditors 
of defendant without distinction, executed in Charleston, South 
Carolina, on the 28th April, 1841, and that said stock was delivered 
to said Chapman before the issuing of the attachment in this case. 
Defendant further shows that the said trust-deed was executed in 
due form of law in South Carolina, where defendant resides, and 
that the same is effectual to pass the said stocks both in said state 
where it was executed and in this state; and that before the attach- 
ment in this case, the plaintiffs were notified of said assignment, and 
that the Gas Bank and the Carrollton Bank were also notified of 
said assignment immediately after the execution thereof. Wherefore 
defendant prays that plaintiffs’ demand be dismissed.” 

On the 13th of January, 1842, the court overruled these excep- 
tions. 

In March, 1842, the cause came on for trial, when the jury on 
the 5th of March found a verdict for the plaintiffs Zacharie & Co. 
against the defendant, Black, for the sum of $8000. 

A motion for a new trial was made, but overruled. 

Before stating the bills of exception which were taken on the 
trial, it is proper to mention that the depositions of three members 
of the bar of South Carolina were read in evidence to show what 
the law was in that state. ‘The following is an extract from that of 
J. L. Pettigru. 

‘¢ That he, the witness, knows that the said Francis C. Black im- 
mediately advised the plaintiffs in this cause of his assignment, and 
that, in consequence thereof, they laid their attachment, for he, the 
witness, has seen the letter of the said Francis C. Black to the said 
J. W. Zacharie, and the answer to it, and he advised the assignee, 
as well as Mr. Black, to inform all the creditors immediately of 
what has been done. But by the law and usage of South Carolina, 
no act of the cestui que trust, or creditor in whose favour an assign- 
ment is made, is necessary either to entitle them to the benefit of 
its provisions, or give validity to the deed; and that the assignor 
and assignee were advised by the witness to give the creditors 
notice, because, in a business point of view, it is right and proper 
always to inform a correspondent or creditor of that which concerns 
his interest ; and because, by an act of Assembly of this state, (sta- 
tutes of South Carolina, vol. 6, p. 365,) it is made the duty of an 
assignee to call the creditors together within ten days after the exe- 
cution of the assignment, to appoint agents on their part, equal in 
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number to the assignee, with equal authority in the execution of the 
trust ; but if the assignee neglects his duty, the deed is not thereby 
invalidated, but the creditors may appoint their agents, and take 
the whole property out of the hands of the assignee, and apply the 
same according to the provisions of the deed. 

‘‘ And the witness says that he has practised in the Courts of 
South Carolina for nearly twenty-nine years as a solicitor and coun- 
sellor, and he deems himself qualified to express an opinion on the 
law of South Carolina. ‘That, by the common law, as known and 
administrated in South Carolina, an assignment completely diverts 
the property from the execution of the deed, so that it cannot be 
questioned by the assignee himself, and, if free from fraud, cannot 
be questioned by his creditors or anybody else, and that though 
such assignment be made abroad, it passes the property of the 
debtor in South Carolina from the instant of its execution, and no 
subsequent attachment can disturb the right of the assignee. That 
this principle was denied as long ago as the year 1816, in the case 
of Prime v. Yates, Treadway, 770. ‘That the distinction between 
an assignment of the party and one by operation of law, was taken 
and recognised in Topham v. Chapman, 1 Constitutional Report, 
283, decided in the year 1817. ‘That this decision was followed in 
Brown v. Minis, 1 McCord’s Rep. 106, though the point there was 
not considered one of any difficulty, the controversy in that case 
turning on other questions involved. But the very question be- 
tween an assignment of property in South Carolina, executed in 
New York, in trust for creditors, and an attachment laid on the pro- 
perty of the assignor in South Carolina after the date of the assign- 
ment, was raised in West v. Tapper, in the year 1829, and was 
decided in favour of the assignment, in which case his honour, Judge 
Gilchrist, of the United States Court, then at the bar, was of coun- 
sel for West, the assignee: see 1 Bailey, 193. That the question 
was made again in Green v. Maury, decided in the year 1831, 
and again decided that a bona fide assignment in trust for creditors 
(though made out of the state, and of the property within the state,) 
takes precedence of a subsequent attachment. That since that time 
the point has not, as far as witness knows, been questioned, although 
property to an immense amount has been passed by such assign- 
ments, and so well settled is the law on the subject, that if the situ- 
ation of these parties was reversed, and the plaintiffs, by a bona fide 
assignment in Louisiana, had conveyed their property in South Ca- 
rolina, whether consisting of real or personal estate, or choses in 
action for the payment of debts, no lawyer of reputation could be 
found to advise a creditor in this state to attempt to take the pro- 
perty by a subsequent execution or attachment. That in the case 
of the assignment of stocks, though they can only be transferred on 
the books of the bank itself, yet the assignee would be entitled to 
call for a transfer, and no creditor by any attachment subsequent to 
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the deed of assignment could ‘prevent the assignee from taking the 
stocks, and disposing of them according to the trusts of the deed, 
and that in the decision of the question, it is perfectly immaterial 
whether the assignee be in actual possession of the property assigned 
when such property is capable of manual delivery, or whether the 
transfer be completed on the books of the bank when the property 
is of such a nature as to require such transfer, for in all cases the 
right of property is in the assignee from the date of the deed, and 
there is nothing for the attac hment to act upon. 

Mr. MeCrady says, ‘‘ that he has read the deposition of Mr. Pet- 
tigru, and concurs fully in the opinion expressed by him.” 

°Mr. Henry Bailey also concurs, and adds, ‘that no assent or 
other act on the part of the assignee, or cestui que trust, is necessary 
to give validity to an assignment for the benefit of creditors, unless 
such assent or act is made a condition precedent by the express 
provisions of the deed of assignment, in which case the conventional 
law of the parties supersedes the general law of the land; that the 
assignment takes effect from its execution, and although executed 
in a foreign — prevails over a subsequent atiachment or as- 
signment in South Carolina; that this principle applies only to 
voluntary assignments by the debtor, and not to assignments by 
operation of the foreign laws of a country, such as the bankrupt law 
of England ; that the cases cited by Mr. Pettigru i in his foregoing de- 
position are of unquestionable authority in South Carolina, two of 
which were reporied by this witness when he held the office of State 
Reporter ; that the same principles have been recognised in various 
adjudications since, and are univ ersally regarded by the bar of this 
state as settled and familiar law.’ 

The following are the bills of exceptions to the ruling of the Court 
upon the trial : 

‘Be it known, that on the trial of this case the plaintiffs offered 
in evidence the following bills of exchange, to wit: 

One of 17th February, protested 30th April, 1841, $1500 00 

One of 18th February, protested 30th April, 1841, 1500 00 

One of 24th February, protested 7th May, 1841, 2000 00 

One of 24th March, protested 3d June, 1841, 2000 00 

One of Ist April, protested 14th June, 1841, 1088 25 

* And before said drafts were offered in evidence, it was proved 
by the testimony of a witness, that each of said drafts had been 
negotiated by the plaintiffs ; that the two drafts of $1500 each were 
returned under protest, and taken up by the plaintiffs on the 7th 
May, 1841; the draft of $2000, protested on the 7th May, was 
returned and taken up on the 17th May, 1841; the draft for $2000, 
protested on the 3d June, 1841, was returned and taken up on the 
10th June, 1841; and the draft for $1088 25 was returned and 
taken up by the plaintiffs on the 30th June, 1841. And before the 
said drafts were offered in evidence, the said plaintiff also intro- 

Vox. III.—62 








490 SUPREME COURT. 





Black et al. ne Zacharie & Co. 








duced the account sales, marked ‘A,’ the letter of the defendant 
on file, of date the 28:h April, 1841 ; and the deed of assignment 
executed in Charleston on 28th April, 1841. All of which, to wit, 
the said bills of exchange, the account sales marked ‘ A,’ the said 
letter, and the said assigninent, are prayed to be taken as a part of 
the bill of exceptions ; and the counsel for the defendant thereupon 
objected to the said bills of exchange as evidence in this case, and 
denied the plaintils the right to present them to the jury, on the 
ground that by said bills of exchange, and said testimony connected 
therewith, it fully appeared that the indebtedness of defendant to 
plaintiff, thus attempted to be proved, arose after the institution of 
this suit, and said bills were, consequently, no evidence in this 
cause ; but the said objection was overruled, and the plaintiffs were 
permitted to present the said drafts and protests to the jury as evi- 
dence, and the defendant’s counsel thereupon took this bill of ex- 
ceptions. ‘The plaintifi’s petition and the account current annexed 
thereto had, before the said bills were offered, been read to the jury 
as pleadings, but not as evidence. 
“Tro. If. McCarren, [srat.]’’ 

A great number of letters were then given in evidence, and made 
a part of the exception. Some of them have been already quoted ; 
those which have not, were intended to show an agreement between 
Zacharie & Co. and Black, that the former should hold the stock as 
security for advances which they alleged themselves to have made 
to Black. But the court, by granting the ninth prayer asked by the 
intervenor, decided this point against Zacharie & Co., whose coun- 
sel did not except to the opinion of the court. The papers, there- 
fore, need not be further noticed. 

The defendant, Black, and the intervenor, Chapman, offered se- 
parate prayers to the court, viz. : 

The defendant prays the following instructions to the jury : 

“1, That the drawing, negotiation, and acceptance of bills of ex- 
change operate a complete transfer of the funds of the drawer in the 
hands of the acceptor, up to the amount of ihe bills so drawn and 
accepted. 

‘2. That after the negotiation and acceptance of such bills, the 
drawer ceases to be a creditor of the acceptor for the amount 
thereof, and has no right of action against the acceptor for said 
amount. 

“3. That the plaintiff’s account annexed to this petition, in which 
the proceeds of sugar and certain advances are charged on one side, 
and certain bills of exchange are credited on the other, is an admis- 
sion that said proceeds and advances constituted the final 
against which said bills were drawn. 

‘<4, That if the jury believe, from the evidence before them, that 
such bills have been drawn, negotiated, and accepted, the said 
drawing, negotiation, and acceptance transferred to the payce of said 
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bills so much of the said fund against which they were drawn as is 
represented by said bills. 

“5, That if the jury believe, from the evidence before them, that 
at the date of the institution of this suit the plaintiffs had drawn and 
negotiated such bills, and were not then the holders thereof, then the 
jury must reject from the plaintiffs’ demand the amount of said 
bills, although it should have been proved that subsequently to the 
institution of this suit, to wit, upon the return of said bills under 
protest, the plaintifls took up the same, and became the owners 
thereof. 

*¢6, That asuit upon an account, the items of which consist of the 
amounts of certain bills of exc hange, and that a suit upon such bills, 
cannot be maintained, unless the plaintiff j in the suit is the holder 
of the bill at the date of the institution of his suit.” 

The intervenor prays the following instructions : 

“1. That a bona fide assignment ‘of property by a debtor for the 
equal benefit of all his creditors is not unlawful, but is highly fa- 
voured by the law. 

‘¢2. That the law presumes an assent of creditors to such an as- 
sienment, unless their dissent is proved, and that the creditors who 
assent acquire, from the date of the assignment, an interest in the 
property which cannot be destroyed by a subsequent attachment of 
any single creditor. 

“3. ‘That from the date of the assignment the title of the assignor 
is divested, and the property assigned and delivered is not liable to 
attachment for his debts, and that ‘bank stocks are inc orporeal rights, 
the deriving of which passes by the delivery of the title or act of 
transfer. 

‘4, That if the certificates of the stocks are not in the possession 
of the owner, but in the possession of other persons, to whom he has 
pledged them, said owner may make a valid transfer, and an eflec- 
tual and complete delivery of such stock, by delivering to the ven- 
dee or assignee a writien title to the same, and that such title passes 
all the interest of the assignor. 

*¢5, That the provisions in the charters of the Carrollton and Gas 
Banks, to the purport that the transfer of stocks in those banks shall 
not be effectual or valid, until entered upon the books of the banks, 
are introduced solely for the protection of the interests of said cor- 
porations, and for purposes connected with the elections thereof; 
but that said provisions do not in any wise alter or affect the general 
laws touching the delivery of ine orporeal rights or stocks in said 
banks. 

“6, That a sale or assignment of stocks in said banks, and the his 
livering of the title to the same, makes the assignee or vendee the 
owner of the same, although the transfer should not have been en- 
tered upon the books of the bank, subject only to such rights or 
equities as said banks themselves may have or possess upon said 
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stocks, and that the vendee or assignee may force the bank to enter 
such transfer upon their books. 

“7. That if the jury believe, from the evidence before them, and 
especially from the act of assignment, and the depositions of wit- 
nesses taken in Charleston, South Carolina, on file and offered in 
evidence, that on the 28th day of April, 1841, the defendant, being 
domiciliated in the state of South Carolina, and being indebted to 
sundry persons in the amount stated in said depositions, and being 
the owner of the six hundred and sixty shares of the stock of the 
Carrollton Bank, and five hundred shares of the stock of the Gas 
Bank, executed and delivered to the intervenor a deed of assign- 
ment of said stocks bona fide, and for the benefit of all his creditors ; 
that said stock was, after said date, attached by the plaintiffs ; that 
no creditor is shown to have objected to said transfer, except the 
plaintifis ; that other creditors are proved to have excepted ; that the 
certificates of said stock were not, on the date aforesaid, in posses- 
sion of said defendant, by reason of his having pledged them re- 
spectively to the Bank of South Carolina and the Carrollton Bank ; 
that then the delivery of said deed of assignment constituted a com- 
plete and legal delivery of said stocks to the intervenor for the bene- 
fit aforesaid ; and the jury must find for the said intervenor. 

“8. ‘That if the jury believe, from the evidence, and especially 
from the letter of the plaintiffs of date the 5th May, 1841, on file, 
that the plaintiff had been notified of the assignment made as afore- 
said, and thereupon and afterwards levied an attachment, then that 
such attachment was invalid, and cannot be sustained. 

“9, That the letters of F. C. Black, dated at Charleston, South 
Carolina, on the 11th January, 1837, and at Macon, Georgia, on 
the 13th May, 1837, on file and in evidence, do not in law amount 
to a contract, agreement, or understanding that the stock of the 
Carrollton Bank should be held by plaintiffs as a security or pledge 
for the debt claimed by the plaintiffs in this suit, and that no such 
agreement between the defendant and plaintiff (if the jury believe 
that any such agreement existed) can avail in law against the inter- 
venor in this case, representing the other creditors, unless the 
jury find from the evidence that such agreement was made in the 
form of a pledge, as prescribed in act 3125 of the Civil Code of 
Louisiana.” 

And afterwards, to wit, on the 5th March, 1842, the following 
bill of exceptions was filed: 

‘¢ Be it known, that on the trial of this case, and after the argument, 
the counsel of defendant and the intervenor prayed the insiructions 
of the court to the jury, to the purport of the written request on file, 
numbered from 1 to 6 for the defendant, and from number No. 1 to 
9 for the intervenor; and the court having granted and given to the 
jury all the instructions prayed for, except those designated as Nos. 
3, 4, 5, 6, and 7, prayed by the intervenor; and the court refused 
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to give the said charges as demanded, but gave them with the qua- 
lification, as to all said instructions, that the delivery of the stock 
was not complete, and did not pass to the assignee, unless the trans- 
fer was entered upon the books of the bank; and that the laws of 
Louisiana alone, and not the laws of South Carolina, or the general 
commercial law of the United States, were to be regarded in the de- 
cision of this suit; to which qualification the counsel of the inter- 
venor takes this bill of exceptions, and prays that said instructions, 
as prayed for, be taken as a part thereof.” 

On the 24th of March, 1842, Black prayed that a writ of error be 
allowed; and tendered a bond, with James H. Leverich & Co. as 
securities, in the penal sum of $500, with a condition that he should 
prosecute his writ of error to effect, and answer all costs. Where- 
upon the judge issued the following order: 

‘‘ Be it so, on the petitioner’s giving bond, with J. H. Leverich 
& Co. as security, as the law directs, in the sum of five hundred 
dollars.” ' 

Chapman also prayed for a writ of error, ‘and that the said writ 
operate supersedeas of any further proceedings of J. W. Zacharie & 
Co. against the bank stock attached in said cause, and claimed by 
your petitioner as plaintiff in said intervention, until the final deci- 
sion of the said cause in the Supreme Court of the United States.” 
Whereupon the judge issued the following order: 


‘A writ of error is allowed as a supersedeas, on petitioner’s giving 
bond, conditioned according to law, with J. H. Leverich & Co. on 
the same, of five hundred dollars. 

(Signed) Tureo. H. McCates, U. S. Judge. 

March 28th, 1842.” 


On the next day, viz., the 29th of March, the following order was 
passed : 

“On motion of George Strawbridge, Esq., for plaintiffs, ordered, 
that so much of the order of this court as grants a supersedeas to 
the intervenor, Chapman, on his giving bond in the sum of five 
hundred dollars, be annulled; the court being of opinion that the 
stocks attached are not sufficient security for said writ of super- 
sedeas.”’ 

The court afterwards re-opened this matter, upon motion of Chap- 
man’s counsel, but, afier hearing an argument, declined to change 
the last quoted order, and refused to restore the supersedeas, upon 
the ground that the ‘‘ bond was considered as insufficient.” 


Wilde, for plaintiffs in error. 
Coxe, for defendants in error. 


But before the case was reached in order, 


Wilde, on behalf of the plaintiffs in error, moved that this court 
2T 
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do issue a writ of supersedeas upon the judgment, upon two 
grounds: 

1. Because, within the time allowed by law, the writ of error had 
been prayed for, citation issued, and bond given, with adequate se- 
curity. 

2. Because, before the sale of the stocks by the marshal, Black 
applied for the benefit of the bankrupt act, to the District Court of 
South Carolina. 

In support of this motion, Mr. Wilde said: 

That the court erred in refusing a supersedeas, we regard it as 
settled by Stockton & Moore v. Bishop, 2 Howard, 74. 

Nor is it a matter of indifference that the execution should be super- 
seded. It may be that the stocks have been sold at a most unfavour- 
able period, and bought in by the plaintiifs in attachment themselves. 
Jt may be that they would now satisfy the attaching creditor’s de- 
mand, and leave a large surplus. Such considerations can weigh 
nothing with this court. It is quite enough that we were entitled to 
a supersedeas, and the court below refused it. 

Your honours will remark the stocks were in the custody of the law. 

The fund, therefore, was secure. It was competent for the court 
to order a sale of the property, on proof that it was perishable, or 
deteriorating in value. 

Against the intervenor no judgment could be given, except for 
costs; and a bond for $500, with unquestioned and unquestionable 
surety, was undoubtedly sufficient. 

That the intervenor is a plaintiff, see 2 Dorret, 676; the proposi- 
tion asserted in argument, and not denied in this court, in Livings- 
ton v. D’Orgenois, 7 Cranch, 581. 

Our Supreme Court have determined that plaintiffs are bound to 
give security only for costs, to entitle them to a suspensive appeal. 
Heath & Co. v. Vaught et al., Dougherty & Co. intervenors, 16 L. 
R. 520, 1. 

Even if the execution has been levied and the stocks sold, the 
party is still entitled to restitution. ‘Tidd’s Prae. 1033, 1186, 1187; 
2 Salk. 588; 2 Bac. Abr. 232; Cro. Jac. 246, 698. 


Upon this preliminary point, Mr. Justice STORY delivered the 
opinion of the court. 

This is a case coming by writ of error to this court, from the Cir- 
cuit Court of the eastern district of Louisiana. The case has not as 
yet been heard upon the merits, but a motion has been made in be- 
half of the plaintiffs in error, (the original defendant and the inter- 
venor,) for a writ of supersedeas to the execution issued upon the 
judgment against Black, upon two grounds; first, that the execution 
issued improvidently, because, within the ten days allowed by law, 
the writ of error had been prayed for, citation issued, and bond given, 
with adequate security; secondly, that after the execution issued, 
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and certain stocks had bien seized thereon, and before the sale there- 
of by the marshal, Black (who is a citizen of South Carolina) applied 
for the benefit of the Bankrupt Act to the District Court of South 
Carolina district, and was afierwards declared a bankrupt, and an 
assignee appointed; and that, in the intermediate period, the marshal 
sold the stocks. 

Upon examining the record, we find that, although the writ of er- 
ror had been allowed by the Circuit Court, and a citation issued, 
and bond given for prosecution of the writ of error and payment of 
costs, and a supersedeas had afterwards been awarded to stay exe- 
cution, yet that the court upon the succeeding day revoked that 
order, upon the ground that the stocks attached were not a sufficient 
security for the said writ of st ipersedeas, and that the bond was in- 
sufficient; so that the case does not fall within the predicament pro- 
vided for in the 22d and 25d sections of the Judiciary Act of 1789, 
chap. 20, which entitles the party to a supersedeas and stay of exe- 
cution, since that ean only be where, within the ten days allowed by 
law, a sufficient bond is given to prosecute the writ of error to ef- 
fect, and also to answer all damages and costs. The judges of the 
Circuit Court were the sole and exclusive judges what security 
should be taken for that purpose; and they have decided that the 
security offered was insufficient. 

In respect to the other ground, that of the bankruptcy of Black, 
that of itself constitutes no grounc d why this court should interfere to 
stay proceedings on the execution, or to award a supersedeas. It 
is a matter, if at all cognisable, properly cognisable in the Circuit 
Court, upon an application and petition, by the assignee, to that 
court, upon a case showing an equitable title to relief; or for an ¢ ap- 
plication to the proper Disirict Court, sitting in bankruptey for that 
purpose. It is in no respect a matter w ithin the appellate jurisdic- 
tion of this ccurt, upon the present writ of error. 

The motion is therefore overruled. 














This preliminary motion having been disposed of, the cause came 
on, soon aficrwards, for argument upon its main points. 


Wilde, for Black and Chapman, the plaintiffs in error, said: 

Two questions are presented by this record. 

Ist. Had the attaching creditor a legal cause of action at the 
commencement of his suit? 

2d. Had there been a sufficient tradition or delivery of the effects 
assigned, to divest the assignor of all interest therein before attach- 
ment levied ? 

The last, being decisive of the rights of the parties and merits of 
the case, will be first considered. — 

From the statement of the plaintiffs in error, the court will per- 
ceive that this is a controversy between an assignee under an assign- 
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ment made for the equal benefit of all the creditors, and an attaching 
creditor who seeks to obtain priority of payment by legal diligence. 

The assignment was made in South Carolina. ‘The assignor and 
assignee are resident citizens of that state. ‘The subject of assign- 
ment is an interest in the stocks of certain banks incorporated by 
the state of Louisiana. ‘The attaching creditor is a domiciled mer- 
chant of New Orleans, where the attachment issued. He had express 
notice of the assignment before issuing his attachment. Indeed, he 
issued it in consequence of receiving that notice. The assignment 
was made on the 28th of April, 1841. The attachment levied on 
the 4th of May. 

The evidence of Pettigru, and the letters of F. C. Black, and 
Zacharie & Co., show the notice. 

At the date of the assignment, the scrip or certificates of property 
in the stocks referred to were in the hands of third persons, to whom 
they had been pledged. Their delivery to the assignee was there- 
fore impossible. Before the attachment, application was made by 
the pledgee to obtain a transfer. It was refused, on the ground of 
some informality in the power of attorney, though the cashier of the 
Gas Light and Banking Company, so refusing, admits it might have 
satisfied persons less rigid than himself, and before a transfer could 
be effected, the attachment was levied. 

It is obvious, at the first glance, that in any other state than 
Louisiana the question thus presented would not bear a moment’s 
argument. Personal property, having no locality, but adhering to 
the person of the owner, passes according to the law of his domicil ; 
and when it is shown that the assignment by the law of South Ca- 
rolina would transfer the interest of Black in the stocks assigned. 
simply by the execution and delivery of the deed, all doubt is at an 
end. See the evidence of Pettigru, McCrady, and Bailey, as to the 
etlect of this assignment, according to the laws of Carolina. 

Even assignments preferring some creditors to others have been 
repeatedly held good. Brooks v. Marbury, 11 Wheat. 78, 98 ; Tom- 
kins v. Wheeler, 16 Peters, 106, and the cases there cited. Such 
preferences are not fraudulent unless under a bankrupt law. Conard 
v. Nicoll, 4 Peters, 297. 

With respect to the general principle the authorities are super- 
abundant. Story’s Conflict of Laws, 312, 315, 317, 330, 332; 
Angel on Assignments, 57; Milne v. Moreton, 6 Binney, 361; 
Hunter v. Potts, 4 T.R. 192; Lewis v. Wallis, 7 Jones, 223; Sill 
v. Worswick, 1 it Black. 691 ; West v. Tupper, 1 Bailey, 193; 
Greene v. Monsey, 2 Bailey, 163; Robinson v. Rapelye, 2 Stewart, 
86 ; Holmes v. Remsen, 4 ‘Johns. Ch. R. 460; Means v. Hapgood, 
19 Pick. 105 ; Meeker et al. v. W ilson, 1 Gall. C. C. R. 419. 

His honour, the district judge, seems, indeed, to admit the general 
law as we state it, by saying in his charge that “the laws of Louisi- 
ana alone, and not the law of South Carolina, or the general com- 
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mercial law of the United States, were to be regarded in the decision 
of this suit; and that, according to the law of Louisiana, the deli- 
very of the stocks was not complete, unless the transfer was entered 
on the books of the bank.” 

The rule thus broadly laid down we humbly contend is errone- 
ous, and we shall attempt to show— 

First, that the law of South Carolina, where the contract was 
made, is to be regarded. Next, that the delivery of the effects as- 
signed was complete, even according to the law of Louisiana. ~ 

That the lex loci contractus is adopted as the rule of decision by 
the courts of most civilized nations is incontrovertible. Story’s 
Conflict of Laws, Bank U. S. v. Donally, 8 Peters, 372. The 
charge of his honour, the district judge, however, evidently pro- 
ceeds upon the assumption either that it is not the rule of the 
courts of Louisiana, or at least is so only under such restrictions 
and qualifications as render it inapplicable to a case like the present. 

At a very early period in the history of those courts, we find them 
laying down the law thus: ‘The nature, validity, and effects of 
this contract, must be inquired into according to the laws of the 
country in which it was celebrated, even when the delivery of the 
thing, or the fact stipulated for, is to take place abroad.”” Lynch 
v. Postlethwaite, 7 Mart. 69, citing 1 Gallison, 375. 

Ten years later, the Supreme Court, after carefully reconsidering 
their opinion, reaffirm it, in a decision justly characterized as most 
Jearned and masterly. ‘Upon the whole,” say they, ‘‘ we must 
conclude, as we did in Morris v. Eves, and Vidal v. Thompson, 
that contracts are governed by the law of the country in which they 
were made, in every thing which relates to the mode of construing 
them, the meaning to be attached to the expressions by which the 
parties bound themselves, and the nature and validity of the engage- 
ment.” Depau v. Humphreys, 8 New Series, 1. And accordingly 
they determine, “that in a note executed here, on a loan of money 
made here, the creditor may stipulate for the legal rate of conven- 
tional interest authorized by our law, although such a rate be disal- 
lowed in the place at which payment is to be made.”’—Ibid. Vide 
Morris v. Eves, 11 Mart. 730; Shiff v. Louisiana State Insurance 
Co., 6 N. S. 629; Brown v. Richardson, 1 N. S. 202; Orry v. 
Winter, 4 N. S. 277. 

In Thatcher v. Walden, 5 N. S. 495, 3 Cond. R. 633, the court 
held that a verbal power of attorney, if given in a state where slaves 
pass by parol, is legal proof of the authority under which a written ' 
sale was made in this state. In delivering this decision, they em- 
ploy the strongest language : 

“There is no difference,” say they, “between the right of a 
stranger to have the aid of the laws of the country where his debtor 
resides, to compel him to do justice in relation to a contract made 
under another government, and that of one citizen of a state to en- 

Vor. IlI.—63 272 
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force his claim against another. This principle, which is founded 
on the comity of nations, and makes a part of international law, 
would be a mere illusion, if other evidence was required for the 
validity of the agreement, that that of the laws of the country where 
it was made.” 

The same doctrine has since been repeatedly affirmed, liable only 
to the limitations given to it in the case of Saul v. his creditors, 
5 N.S. 569, which will be considered hereafter. Vide Miles v. 
Oden et al., 8 N. S. 214; Chartres v. Cairnes et al., 4 N. 8.1; 
Bell v. James, 6 N. S. 74; King v. Herman’s heirs, 6 L. R. 616; 
Andrews v. his creditors, 11 L. R. 476; Ohio Insurance Co. v. 
Edmondson et al., 5 L. R. 299. 

It will scarcely be denied, indeed, that the lex loci contractus is 
adopted by the courts of Louisiana as their rule of decision, although 
it may be contended that this adoption is subject to such restrictions 
and qualifications as deprive the intervenor of all benefit from it, in 
a case like the present. 

These restrictions are supposed to have been defined and estab- 
lished in a number of cases, some of them turning on the question 
of delivery. 

(Mr. Wilde then examined with great minuteness the Louisiana 
decisions. ) 

In considering this branch of our subject, it will be remarked by 
the court, that we have thus far confined our citations to the deci- 
sions of Louisiana only. 

We have studiously abstained from all others, because, as we 
alleged in the outset, except as to Louisiana, this cannot be con- 
sidered an open question ; and the court are so well aware of the 
English and American authorities on the subject, that it would be a 
waste of time to quote them. 

Nothing but the deference which this court habitually and uni- 
formly exhibits for the adjudications of the local tribunals, in its 
anxiety to administer justice between citizens of different states, 
precisely as it is administered between citizens of the same state, 
could have induced us to restrain our argument within such narrow 
boundaries. 

We think it is apparent, from the local decisions, that we are 
ae pm by the private law of nations, even as adopted in its most 
imited sense by the courts of Louisiana. 

But if we are not, surely there never was a more fit and proper 
occasion, nay, never a more palpable and pressing necessity, for this 
court to assert its own unquestionable right of judgment, in oppo- 
sition, if it must be so, to the state tribunals. 

The question is one of international law; of the greatest practical 
consequence to us, as part of the family of nations, and of infinitely 
more importance, considering our country as a confederacy of states. 
It is one regarding the application of the lex loci contractus, on which 
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all Europe and America have spoken with one common voice; and 
Louisiana, if indeed her decisions are adverse, is the only recusant. 

How far those decisions, supposing them to trench upon received 
principles, are satisfactory to the common sense and justice of man- 
kind, may be readily ascertained by a cursory reference to the 
treatises of learned and accomplished jurists. 

The only respectable authority opposed to the doctrines we have 
advocated, is the case of Ingraham v. Geyer, 13 Mass. R. 146, 148, 
much relied on by our adversaries in the court below. 

That case, however, was never generally satisfactory to the pro- 
fession, has often been questioned, and was finally overruled by the 
recent case of Means v. Hapgood, 19 Pickering, 105. In the latter 
case it was decided, that where a citizen of Maine executed an as- 
signment in that state, to certain of his creditors, of a debt due to 
him from a citizen of that commonwealth, and the creditors having 
claims to an amount exceeding such debt, became parties to the 
assignment, it was held that the assignment was valid against a sub- 
sequent attachment of the debt here, by a citizen of Massachusetts, 
notwithstanding the courts of Maine had decided that a similar as- 
signment made in this commonwealth was invalid against a subse- 
quent attachment of the assigned property in Maine, by a citizen of 
that state. 

It may be that we deceive ourselves as to the force of these argu- 
ments. It may be that they are unsound. 

We turn then to the second point, and shall endeavour to main- 
tain that, even according to the municipal law of Louisiana, there 
had been a sufficient tradition or delivery of the stocks assigned, to 
divest the assignor of all interest therein, before the attachment of 
Zacharie & Co. was levied. 

It is cheerfully admitted, at the outset, that, in relation to mov- 
ables, things personal and tangible, the maxim traditionibus non 
pactis has been adopted by the courts of Louisiana, and adhered to 
in a variety of cases in its full extent and rigor. Durnford v. Syn- 
dies of Brooks, 3 Mart. 222; Norris v. Munford, 4 Mart. 20; Ram- 
sey v. Stevenson, 5 Mart. 23; Louisiana Code, art. 1917. 

If the property assigned and attached in this case had been goods 
and chattels, movables, capable of actual manual possession and 
delivery, assuredly we should not venture to argue that, according 
to the municipal law of Louisiana, tradition was not necessary. 
That point has been settled by too long a series of judicial decisions 
to be now contested. But the eflects conveyed by this assignment 
are altogether of a different nature. “They are mere incorporeal 

rights, invisible, intangible, unsubstantial, and incapable, from their 
very nature, of any other than a symbolical delivery. 

This distinction is rec ‘ognised by several articles of the Louisiana 
Code. Thus: 

Art. 462. Incorporeal things, consisting only in a right, are not 
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of themselves strictly snnceptible of the quality of movables or im- 
movables: nevertheless, they are placed in one or other of these 
classes, according to the object to which they relate, and the rules 
hereinbefore established. 

Art. 3395. Possession applies properly only to corporeal things, 
movable or immovable. ‘The possession of incorporeal rights, 
such as servitudes and other rights of that nature, is only quasi pos- 
session, and is exercised by the species of possession of which these 
rights are susceptible. 

Art. 2612. In the transfer of debts, rights, or claims, to a third 
person, the delivery takes place between the transfer and the trans- 
feree by the giving of the title. 

Art. 2613. The transferee is only possessed as it regards third 
persons after notice has been given to the debtor of the transfer 
having taken place. 

Art. 2457. ‘The tradition of incorporeal rights is to be made by 
the delivery of the titles, and of the act of transfer, or by the use 
made by the purchaser with the consent of the seller. 

Art. 466 expressly classes bank shares as movables. They are, 
therefore, incorporeal things, movable. Vide, also, art. 467. 

We contend, then, that these articles of the code allow the sym- 
bolical delivery of incorporeal rights, giving to it the same validity 
that attaches to the actual manual tradition of things tangible. In- 
deed, if this were not so, it would seem to follow, that incorporeal 
rights were insusceptible ‘of any delivery at all. 

“In the execution of our task, it will be requisite to consider a 
number of judicial decisions, touching the subject of tradition, and, 
by a brief but critical examination of each, we hope to show that, 
in relation to incorporeal rights, nothing more has been required to 
vest them in the assignee than what the assignee in the present case 
has fully performed. 

The earliest case decided is that of Durnford v. Brooks’s Syndics, 
3 Mart. 222, 269, 1 Cond. R. 112. 

(Mr. Wilde then examined the Louisiana cases upon this point.) 

‘The argument has hitherto been conducted according to the as- 
sumption of the district judge, that this is to be regarded as an 
assignment of stocks. But such assumption is surely mistaken. 
The stocks themselves had in both instances been alre ady assigned 
as sec urity for other debts, and the certificates at the time were 
actually in possession of the pledgees. ‘The Carrollton scrip was 
in pledge to that bank, as security for what is te chnically termed a 
stock note, and the Gas Light Company’s serip was in pledge to 
the Bank of South Carolina. In both instances, therefore, nothing 
remained to be assigned, nothing was subject to ‘assignment, but an 
equitable right in an incorporeal thing—a right to redeem the thing 
by paying the sum due on it—an equity of redemption in the stock, 
not the stock itself. This view of the subject makes it clear to us, 
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that the district judge erred, and his error consisted in applying to 
a mere equity, a law regulating nothing but the actual transfer of 
the incorporeal thing. 

If we are correct in holding that the only interest assigned, or 
susceptible of assignment, was an equitable right in an incorporeal 
thing—a right to redeem the stock by paying the sum for which it 
was pledged—it follows as a necessary consequence, that the subject 
matter of this assignment no longer belongs to the category of public 
stocks, transferable only in a peculiar mode, but falls into the gene- 
ral class of debts and credits which the common law terms choses in 
action, or more properly, as we contend, into that of incorporeal 
rights, which pass by the delivery of the titles, and of the act of 
transfer. [Vide art. 2457 and 2612, 2613, ante.] With respect to 
the former, we have seen that no tradition or delivery is possible: 
none is required. Notice to the debtor stands in the place of de- 
livery. ‘The debt is liable to be attached so long as the debtor has 
not had notice of i's assignment. After such notice, it is no longer 
subject to attachment. Gray v. 'Trafton, 12 Mart. 702; Armor v. 
Cockburn et al., 4 N. S. 667; Bainbridge v. Clay, 4 N. S. 56; 
Carlin v. Dumatrait, 4 N. S. 20; Randal v. Moore et al., 9 Martin, 
403; Cox v. White, 2 Louis. R. 425. 

But here is certainly in strictness no debt due from the bank. 
The corporation, to be sure, at the end of its charter, is to return 
the stock to its stockholders, or, more properly speaking, to divide 
its assets, whatever they may be. But until dissolution the amount 
of these cannot be ascertained; and if there should be no assets 
there is no debt. 

The only class, therefore, into which the subject-matter of this 
assignment can fall, is that of ‘ incorporeal things, consisting only 
in a right,” “the tradition of which is complete by the mere de- 
livery of the titles, and of the act of transfer.”? Articles 462 and 
2457, ante; and also art. 1918, which is as follows: 

“¢ What shall be considered a delivery of possession is determined 
by the rules of law applicable to the situation and nature of the 
property.” 

Now, we have seen that incorporeal things, though not strictly 
susceptible of the quality of movables or immovables, fall into 
one or the other class, according to the object to which they relate. 
Vide ante, art. 462, Louisiana Code. 

The effects here assigned belong clearly to the class of rights, 
claims, incorporeal things personal. 

The tradition of incorporeal rights personal, is held to be com- 
plete by art. 2457, when there is a delivery of the titles and of the 
act of transfer. Vide ante, art. 2457, Louisiana Code. 

Here the delivery of the titles was complete, if that means the 
complete divesture of the original owner’s title; if it means, as we 
suppose, the title papers, the scrip was in the hands of third per- 











502 SUPREME COURT. 


Black et al. vu. Zacharie & Co. 





sons, and incapable of delivery; and the right actually conveyed, 
not being the stock itself, but an equity of redemption in the stock, 
there were no other titles to be delivered but the act of transfer. 

An examination of two or three cases, which are supposed to 
press most strongly against the plaintitls in error, is incumbent on us. 

Graves et al. v. Roy, 13 Louis. Rep. 454, 457, was decided on 
the ground that the assignment imposing the condition of a release, 
and inuring to the benefit of such creditors only as should comply 
with this condition, was oppressive and void, even on common law 
principles, as well because it did not appear to be a conveyance of 
all the debtor’s property, as because certain claims, not alleged to 
be fraudulent, were excluded. 

Townsend v. The Louisiana State Marine and Fire Insurance 
Company, 13 Louis. R. 551, 554, turned upon the fact that the as- 
signment was made in Louisiana, and gave a preference to some 
creditors over others. 

Kimball v. Plant et al., 14 Louis. Rep. 10, 13, was decided upon 
the express provisions of the Louisiana Code, that in the transfer of 
debts, the transferee is possessed as it regards third persons only, 
afier notice has been given to the debtor of the transfer having taken 
place. 

In the case of Beirne & Barnside v. Patton et al., 17 Louis. Rep. 
589, 591, the court do undoubtedly lay down, broadly, that, as re- 
lates to the rights and remedies of creditors, personal property has 
a situs or locality, and is to be governed by the law of the country 
where it is situated, when there arises a conflict between the latter 
and the former. 

The wisdom of determining only what is necessary to decide the 
rights of the parties, and the danger of proceeding arguendo to settle 
points neither cardinal nor fully discussed, Was never more apparent 
than in this case, and your honours in considering it will take care to 
separate the judgment of the court from the dicta that accompany it. 

‘There were at least three points on which the judgment there 
rendered might be placed, without at all invoking the very doubtful 
canon above quoted. 

ist. ‘The assignment was one giving a preference to some credit- 
ors over others. 

Qdly. It did not anpear that it was valid, even by the laws of 
Tennessee, where it was made. 

3dly. It distinctly appeared that the debtor reserved a part of his 
property. 

‘The decision moreover seems, to some extent at least, to be based 
on the authority of Ingraham v Geyer, 13 Mass. R. 146, since over- 
ruled by Means v. Hapgood, 19 Pickering, 105; and is apparently 
in conflict with Depon v. Humphreys, 8 New Series, 1, already 
cited—a case of the highest authority. 

If, therefore, we apply to the case at bar the rule either of McNeil 
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v. Glass, 1 N. S. 261, before cited, or that of Armor v. Cockburn, 
4N.S. 667, it will appear that Black had so completely divested 
himself of title as to satisfy the exigency of the first decision, and 
so entirely lost all power over the property as to be incapable of 
changing its destination, and therefore within the principle of the 
second. In other w ords, **the original owner of the property could 
no longer sell and delivé er, SO as to pass a good title.” ‘* He had 
lost all” power over it, and could no longer change its destination ;? 

and consequently, ‘ the creditor could no longer seize.” Vide ante, 
the quotations from the cases of McNeil v. °Glass, and Armor v. 
Cockburn. Vide also, Babcock v. Maltbie, 7 N. S. 137 ; and Urie 
v. Stevens, 2 Robinson’s Louis. Rep. 253. 

Nor is there any thing contrary to this in the United States Bank 
v. Laird, decided by this court, 2 Wheat. 393, for in that case the 
court recognise the possibility of ac quiring an equitable title without 
transfer on the books of the bank—subject, of course, to any lien 
which the bank itself may possess. 

As the distinction between equitable and legal titles does not pre- 
vail in Louisiana, where any just title is sufficient, and as no attach- 
ment can be sustained if the equitable title has passed out of the 
defendant in attachment before it was levied, it follows that an 
assignment of the equity, such as is contemplated by the court in 
the United States Bank v. Laird, is sufficient to defeat a subsequent 
attaching creditor. 

Courts of common law even protect in certain cases the assign- 
ment of choses in action. Welch v. Mandeville, 1 Wheat. 233; 
S.C. 5 Wheat. 283; Corser v. Craig, 1 Wash. Cc. C. R. 424, 427. 

The second point, viz.: ‘‘ Had the attaching creditor a legal 
cause of action at the commencement of his suit ?”’ need not detain 
us long. 

We contend that the drawi ing, negotiation, and acceptance of the 
bills amounted to an assignment of the fund against which they were 
drawn. Chitty on Bills, 1, 2; 3 Kent’s Com. 75; 2 Black. 466; 
Mandeville v. Welsh, 5 Wheat. 286. 

Zacharie & Co. ceased to be creditors of Black from the moment 
of the acceptance of the bills. There remained a contingent liabili- 
ty to pay them, if they should be regularly protested for non-payment 
and due notice given ; but this did not make them creditors of Black, 
nor even his sureties. The ’n, at the institution of the suit, there was 
no debt due by the defendant to the plaintiff. Taylor v. Drane, 
13 Louis. Rep. 64; Pothier on Obligations, 235, and note. 

An endorser who has not paid his endorsee is not a creditor. 
Planters’ Bank v. Lanusse, 10 Martin, 690. 

Credit given in an account current for a note extinguishes the 
account and produces a novation. Cox v. Williams, 7 N. S. 301; 


Barron v. Horr, 2 N. 8. 144; Gordon et al. v. McCarty, 9 Mart. 
288. 
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Here the bills were credited in the account. 

The mode of ascertaining whether there was any existing debt 
at the time of attachment is to inquire whether, considering it a case 
of bankruptcy, Zacharie & Co. could have proved against the 
bankrupt’s estate, before payment of the bills. 

There cannot be two creditors for the same debt, entitled both to 
prove at the same time. 

Now, the holder of the bills would clearly have been entitled to 
prove; and, consequently, Zacharie & Co. would not. 

Their debt revived when they paid the amount of the bills, not 
before. 

These principles have become proverbial: ‘ Qui a terme ne doit 
rien.” Loysel, Evans’s Pothier on Obligations. ‘* Quod in diem 
stipulamur, peli prius quam dies venerit non potest.”? Justin. Inst., 
by Cooper, p. 249. 

If, by any interpretation, Zacharie & Co. can be considered cre- 
ditors at the time of commencing their action, this debt was not due, 
and their suit was premature. Louis. Code, art. 2047; Code of 
Pract., art. 158; Groning v. Krumbhaur, 13 Louis. Rep. 64; At- 
well v. Belden, 1 Louis. Rep. 504; Williamson v. Foucher, 8 Louis. 
Rep. 585. 





Coxe, for the defendants in error, recapitulated the facts in the 
case, and then said— 

The questions presented by the record are: 

1. Whether, on the 4th May, 1841, any debt was in fact due by 
Black to plaintiffs. 

2. Whether the deed of assignment, per se, operated a transfer 
of the stock. 

3. Whether, if such debt actually existed on which suit could be 
sustained, the attachment laid on the 4th May, or the assignment of 
28th April is to prevail. 

1. Whether, on the 4th May, 1841, Black was indebted to plain- 
tiffs. 

By the account sales of sugar and molasses, it appears that such 
sales were made of a cargo, consigned by Zacharie & Co. (to 
Black,) net proceeds subject to their order for account of whom it 
may concern. 

This account rendered by Black on the 12th April, 1841, shows 
a balance due plaintiffs of $9366 68. 

The account shows that the proceeds were the property of plain- 
tiffs ; the average time of payment 27th to 30th April; and, conse- 
quently, the notes given by purchasers were the property of plaintiffs 
held by Black as their agent. 

In this position of affairs, plaintiffs drew several bills on Black, in 
February, March, and April, and what became of them is shown by 
the record. None of these bills appear on their face to have been 
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accepted by Black; but, in the protests of some, three of the five, 
he is called the acceptor. All were returned under protest for non- 
payment, and taken up by plaintiffs after the institution of the suit. 

It is insisted that the drawing of these bills operated a transfer of 
the debt, and, as between these parties, extinguished the original 
liability. 

The drawing of bills by a consignor and his consignee, is a mat- 
ter of daily occurrence in the immense business of New Orleans; 
advances are thus made by the purchasers of such bills, and they 
are of infinite convenience. ‘lo regard them as operating an extin- 
guishment of the debt of the consignee, before payment, is a novel 
doctrine, replete with the most serious consequences. 

This extinguishment of the old debt by the substitution of a new 
one, is called, in the Louisiana law, a novation. 

Wherever this doctrine of novation exists, under whatever name, 
the application of it depends upon the intention of the parties as 
exhibited in their acts. Nap. Code Civil, lib. iii. tit. ii. sect. 2, 
§ 1273. Itis never to be presumed—it is essential that the inten- 
tion to operate it result clearly from the act. Peter v. Beverley, 
10 Peters, 568. 

It is a settled doctrine that the acceptance of a negotiable note 
for an antecedent debt will not extinguish such debt, unless it is 
expressly agreed that it is received as payment. The evidence must 
be clear and satisfactory that such was the intention of the parties. 

This is a much stronger case than the acceptance of a negotiable 
note; the drawer of the bill does not disconnect himself from the 
debtor. His responsibility remains to the holder. See the three 
cases of novation, Nap. Code, N. S. 

The acts of the parties show that they had no such intention. 

1st. Plaintiffs do not assign their claim for a valuable consideration 
and exonerate themselves from it. 

So far from such a bill dissolving the connection between the 
parties, it presumes its existence and continuance. If drawee re- 
fuses to accept, drawer may sue and recover for such act. If he 


refuses to pay, he has a full remedy growing out of the original 
indebtment. 


2d. Black never so regarded or treated it. 

1. In his account dated 12th April, 1841, no entry is made of 
these bills and acceptances; no credit claimed; but the balance 
growing out of the sale of sugars, &c., distinctly stated and ad- 
mitted. 

2. In his schedule of creditors, annexed to the assignment to 
Chapman, Zacharie is put down as one, and McDonald, the payee 
and holder of bills, is not. 

3. His letter of 28th April so treats plaintiff, and particularly 
mentions the drafts about to fall due. 

4. Black’s books, as proved by aa show the same thing. 
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T heonghout, such appears to be the understanding of the parties. 
Such, then, bei ‘ing the mercantile usage, such the partic ular under- 
standing of these parties, what does the law say? Civil Code, art. 
2181. 

Novation is a contract, consisting of two stipulations, one to ex- 
tinguish an existing obligation, the other to substitute a new one in 
its place. Pothier on Oblig. 341, (550,) 344, (559,) Civil Code, 
art. 2183, 2185, 2190. ‘The mere indication by the creditor of a 
person who is to reccive for him does not operate a novation. Po- 
thier, ‘Traite de Vente, No. 600, we Touiller, Le Droit Civil, 
(Sme. edit.) vol. 7, lib. iii. tit. iii. e. , p- 243, 4. Ibid. 66, No. 
46. 19 Sircy Rec ueil General, 55, 6, 57. 

In Louisiana the law is well settled by adjudications. Cox v. 
Rabaud’s Syndic, 4 Martin, 11; Hobson v. Davidson’s Syndic, 
8 Martin, 428; Gordon v. McCarty, 9 Martin, 268; Bonnmere v. 
Negretti, 16 Louis. 474; Plique v. Perret, 19 Louis. 318. 

2. Does the assignment operate, per se, as transfer of the stock. 

Ist. The assignment, &c., does not act, per se, as a transfer of 
stock in Louisiana banks. 

2d. Black executes two powers of attorney, one 15th April, 1841, 
to transfer to the Bank of South Carolina; the other — April, ac- 
knowledged on 30th. 

3d. ‘These powers indicate no person by name, but merely give 
the power to “ thre cashier, &c.”” ‘This is invalid of itself. 

The charters of the Louisiana banks are not imbodied in the 
record, but the substance of them is imbodied in the instructions 
pray ed. 

If such instruction was not warranted by the evidence, it was 
rightly refused. The modern charters of banks have copied sub- 
stantially the provisions on this subject, in that of the Bank of 
England. An abstract of that charter may be found, 3 Petersdorff’s 
Abr. 276, 285, 286, Amer. edit. ; Bank of the United States, 3 Sto. 
Laws U. S. 1547, 1552 ; Rex v. Bank of England, Dougl. 524, 

It clearly appears that the transfer on the books is necessary to pass 
title. 2 Bing. 393; 3 Petersdorff, 268, (410.) 

It is incumbent on banks not to permit a transfer until satisfied 
of authority to transfer. If they err, they are bound to make good 
the loss. Sutton v. Bank of England, 1 Carr. & Payne, 193; S.C. 
1 Ryan & Moody, 52. 

Action will lie against the bank for unreasonable delay i in per- 
mitting transfer. Hartga v. Bank of England, 3 Ves. 55; Bank of 
England v. Parsons, 5 ‘Ves. 665. See this last case particularly. 

If this stock stood upon the common footing of other personal 
property, in the hands of third persons, it would not pass until he 
was notified. Here no notice was given until the 5th May; the at- 
tachment had been laid on the 4th. 
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The power of attorney to transfer mentions no party by name. 
They designate ‘ the cashier, &c.”? This is a void authorit 

3. The attachment issued and levied on the 4th May, 1841, 
takes precedence of the assignment. 

The question is one of deep interest to the commercial part of 
Louisiana, and settled by her courts. 

Whatever may be the general commercial law, Louisiana has her 
own law. 

In this case the question is between an attaching creditor and a 
voluntary assignee. An attaching creditor is a ‘purchaser for a 
valuable consideration. Langran v. Simmons, 17 Mass. 110. 

It is then a case of a purchaser of such a character, with all the 
equity, now possessed of legal title. 

The legal title does not pass without a transfer on the books of the 
corporation. 22 Wendell; 2 Wheat. 

It is said this point would not admit of argument out of Louisiana. 
There seems a singular misapprehension on this point. 

By the common law, delivery is a general essential to the passing 
of title to personal property. Statutes of Elizabeth, 1 Gallis. 428 ; 
17 Mass. 110. 

Here the Louisiana property is to be carried to a foreign state for 
distribution, and Louisiana creditors to follow it there. ‘This is 
against the policy of the state, and required by no comity. 

In regard to intestates. Confl. of Laws, 523. 

The law in regard to stocks is peculiar. Confl. of Laws, 383, 
note. Emphatically the law of Louisiana and of France. Pothier, 
Traite de Vente, 186, part 5, art. 2, sect. 318, &c.; 5 Martin, 43, 
75, 57; 4 Martin, 20; 2 Louis. 422; 14 Louis. 10; 12 Louis. 
395; Story, Confl. of Laws, 386—390. 


Wilde, in reply, examined, in the first place, whether there was 
an existing debt due from Black, at the time of laying the attach- 
ment. If the proof of such a debt did not rest upon the bills of ex- 
change, because (as had been argued by Mr. Coxe) they were not 
accepted, then we must look elsewhere for it, because merely drawing 
upon a person does not make him a debtor. ‘The proof of an exist- 
ing debt can only be discovered (leaving out the bills) in—1. The 
account sales. 2. The letter of Black. 3. The evidence of Pe ttigru. 

(Each head of which was separately examined by Mr. Wile. ) 

If, on the other hand, the bills were accepted, then there was a 
novation of the debt, and not a mere delegation. 

Zacharie & Co. had notice of the assignment, as appears from 
Black’s letter to them. ‘The Gas Light Bank had notice also of the 
claim of the Bank of South Carolina; and the Carrollton Bank could 
not be injured by the want of notice, because they held the scrip in 
pledge. 

The whole object of notice is to prevent injury to the debtor, 
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holder of the property, or depositary; to prevent an innocent person 
from two recoveries against him for the same cause. 

dut here the one bank had express notice from the pledgee, (Bank 
of South Carolina.) The other held the scrip in pledge for its own 
debt. Neither could be prejudiced. 

So far as the reason of the case goes, the maxim applies, “ cessante 
ratione, cessat et ipsa lex.” 

It was distinctly admitted at the outset, that by the law of Louis- 
iana, absolute tradition of personal property was necessary to protect 
it from attachment. 

It was equally admitted that, as to debts assigned, they remained 
liable to attachment, until notice of the assignment had been given to 
the debtor. After such notice, they cannot be attached. 

But it was contended, and is still insisted, that the equity of re- 
demption in certain stocks in pledge is neither a personal thing, tan- 
gible and susceptible of tradition or delivery, nor is it a debt which 
requires notice to be given to the debtor. It belongs to the catego- 
ry of incorporeal things movable. 

The learned counsel errs, in supposing the articles of the Code, 
quoted in the opening, refer to what are called, by the common law, 
incorporeal hereditaments. 

On the contrary, incorporeal things, by the Louisiana law, are 
classed into movable and immovable. Art. 462, L. C. 

And article 466 expressly declares bank stocks to be movables. 

The equity of redemption assigned in this case, then, is neither a 
thing movable, susceptible of manual tradition, nor is it a debt, 
which, in order to perfect the assignee’s title, requires notice to be 
given to the debtor. 

There is no article of the Code, no decision of the courts of Louisi- 
ana, Which requires manual tradition, which is impossible, or notice 
to the bank, which is unnecessary, as the bank is not a debtor. 

But the court are asked to extend the principle by analogy. 

There is no room for such analogy. 

On the contrary, the analogy and reason of the thing are the other 
way. 

Art. 3395, Louisiana Code, says possession applies properly only 
to corporeal things movable or immovable. 

Art. 2612, as to debis, makes notice equivalent to tradition; but 

Art. 2457 declares that the tradition of incorporeal rights is to be 
made by the delivery of the titles, and of the act of transfer. 

No distinction is made between incorporeal rights to things mova- 
ble and things immovable. All ineorporeal rights may be so trans- 
ferred. Vide Martinez v. Perez, 8 Mart. N. S. 668. 

Here every thing was done that could be done. The scrip was 
in the hands of the pledgees. That could not be delivered to the 
assignee, because the assignee had neither possession of it nor con- 
trol over it. 
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Immediate notice was given to the creditor, Zacharie & Co., and 
in consequence of that notice he issued the attachment. 

Notice was given to the banks as early as possible, and the Gas- 
Bank had notice of the lien of the Bank of South Carolina before the 
attachment issued. 

Neither the Louisiana Code nor the decisions of the courts sustain 
the attempt to declare this assignment void, for want of delivery of 
the effects assigned. 

Nor is it supposed the judge rested his charge on the public or 
general law. 

The argument of the learned counsel certainly reposes mainly on 
the clauses of the charters. 

(Mr. Wilde here referred to the charters, and cited the following 
cases: Bank of Utica v. Smalley & Barnard, 2 Cowen, 777, 778; 
Sergeant v. Franklin, 8 Pick. 96, 97; Gilbert v. Manchester Iron Co., 
11 Wend. 628; Commercial Bank v. Kortwright, 22 Wend. 362.) 

The case of the United States Bank v. Laird, 2 Wheat. 393, shows 
that the court recognise the possibility of acquiring an equitable title, 
without a transfer on the books of the bank. 


Mr. Justice STORY delivered the opinion of the court. 


This is a writ of error to the Circuit Court of the United States for 
the eastern district of Louisiana. The original suit was brought in 
the state court, against Black alone, upon an attachment issued by 
Zacharie & Company against him, he being a citizen of South Caro- 
lina, and not resident in Louisiana; and upon this attachment certain 
shares of Black, in the Carrollton Bank, and the Gas Light and 
Banking Company, in Louisiana, were attached, to answer the exi- 
gency of the writ. Black appeared in the suit, and caused it to be 
removed into the Circuit Court. Black, upon his appearance, plead- 
ed that prior to the attachment he had assigned the attached stock 
to James Chapman, of South Carolina, by a trust-deed, for the be- 
nefit of all his creditors. After the removal of the suit into the Cir- 
cuit Court, Chapman filed an intervention, according to the Louisi- 
ana practice, and became a party to the suit to protect his interest 
under the trust-deed. In his petition of intervention he asserted his 
title, and that he had given due notice thereof to the Carrollton Bank, 
and the Gas Light and Banking Company; and that Zacharie & Co. 
had due notice thereof before their attachment. 

The cause was tried by a jury upon the pleadings in the case; and 
upon the trial it was proved that the assignment was made by the 
trust-deed in South Carolina, by Black to Chapman, on the 28th of 
April, 1841. ‘The attachment of Zacharie & Co. was made on the 
4th of May, 1841, with a full knowledge of the assignment. Long 
before the attachment, the stock in the Carrollton Bank had been 
transferred and pledged to the Carrollton Bank, for a stock loan, and 
was then held by that bank, under that transfer, the equity of re- 
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deeming the same only remaining in Black. ‘On the 15th of April, 

1841, Black had executed a letier of attorney to the cashier of the 
Gas Li ight and Banking C ompany, to transfer the same to the Bank 
of South Carolina, of which notice was sent on the next day to the Gas 
Light and Banking Company, and notice was received by the latter 

on the 22d of April; but owing to some informality in the letter of 
attorney, the transfer was not “then made, but the paper was sent 
back to be corrected, the company then agreeing to transfer it when 

the informality was corrected. ‘The Bi ink of South Carolina was a 
holder of the stock, under this power, for value; and of this trans- 
action also Zac harie & Co. had notice before their attachment. 

At the trial, the jury found a verdict for the original plaintiffs, and 
judgment the ‘reupon passed for them. ‘Two bills of exe eptions were 
taken to the ruling of the court at the trial, and upon these excep- 
tions the cause has been brought before this court. 

It does not seem necessary to recite at large the matters contained 
in these exceptions. ‘They give rise to two questions, which have 
been fully argued at the bar, although very inartificially presented in 
the record: First, whether at the time of the commencement of the 
suit of Zacharie & Co. there was any debt due to them, upon which 
the atiachment could, under the circumstances, be maintained? Se- 
condly, whether the assignment to C hapman, being made in South 
Carolina, and known to Zacharie & Co. at the time of their attach- 
ment, and being, by the laws of South Carolina, a good and valid 
assignment, is entitled to a priority over the attachment. ‘The latter 
question, so far as it respected the notice to Zacharie & Co., and 
the equity of the assignee, is not so precisely put as it is obvious it 
was intended to be, in the instructions asked by the intervenor. 
But it is plain, from the qualifications of those instructions suggested 
by the court, that the court held that the delivery of the stock was not 
complete, and that the assignment did not pass the right to the stock 
to the assignee, unless the transfer was entered upon the books of 
the bank, notwithstanding the notice; and that the law of Louisiana 
upon the point was different from that of South Carolina. In this 
way only is the verdict at all reconcileable with the admitted state of 
facts. 

In respect to the first question, it is plain to us that there was no 
debt due to Zacharie & Co., at the time when the attachment was 
made. ‘The supposed debt was for the proceeds of a cargo of sugar 
and molasses, sold by Black on account of Zacharie & Co. Assum- 
ing those proceeds to be due and payable, Zacharie & Co. had drawn 
certain bills of exchange upon Black, which had been accepted by the 
latter, for the full amount of those proceeds; and all of these bills 
had been negoiiated to third persons, and were then outstanding, 
and three of them were not yet due. It is clear, upon principles 
of law, that this was a suspension of all right of action m Zacharie 
& Co., until after those bills had become due and dishonoured, and 
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were taken up by Zacharie & Co. It amounted to a new credit to 
Black for the amount of those acceptances, during the running of the 
bills, and gave Black a complete lien upon those proceeds, for his 
indemnity against those acceptances, until they were no longer out- 
standing after they had been dishonoured. 

Whether the transactions by the drawing and acceptance of these 
bills amounted to a novation of the debt, which might otherwise be 
due under the account current for the sales of the sugar and molas- 
ses, it is not necessary to decide ; for, assuming that these transac- 
tions might be treated as a conditional novation only and not as an 
absolute novation, it would make no difference in the conclusion to 
which we should arrive under the circumstances of this case. 

It is true that the statute law of Louisiana allows, in certain cases, 
an attachment to be maintained upon debts not yet due. But it is 
only under very special circumstances ; and the present case does 
not fall within any predicament prescribed by that law. The statute 
does not apply to debts resting in mere contingency, whether they 
will ever become due to the attaching creditor or not; nor to any 
case except of absconding debtors; and this, therefore, is a case 
not governed by it. We think, then, that there was error in the 
ruling of the court in admitting, that there was a sufficient debt 
established by the evidence to maintain the attachment. 

The other point is one of much greater importance, although in 
our judgement not attended with any intrinsic difficulty. We admit, 
that the validity of this assignment to pass the right to Black in the 
stock attached depends upon the law of Louisiana and not upon that 
of South Carolina. From the nature of the stock of a corporation, 
which is created by and under the authority of a state, it 1s neces- 
sarily, like every other attribute of the corporation, to be governed 
by the local law of that state, and not by the local law of any foreign 
state. And in the present case, if the local law of Louisiana had 
prohibited (as we think it had not) any assignment of an equitable 
interest in the stock attached, we should not have scrupled to have 
followed that law. The question is not here, whether the legal in- 
terest in the stock passed by the assignment before a transfer of the 
stock upon the books of the corporations ; but whether the equita- 
ble interest therein, as contradistinguished from the legal interest, 
did not pass to and vest in the assignee by the law of Louisiana, so 
as to oust the right of any creditor with full notice of the assignment 
from divesting the title of the assignee by a subsequent attachment 
thereof as the property of the debtor. In respect to the Carrollton 
Bank it is clear that nothing but an equitable interest could be con- 
veyed or was intended to be conveyed by the assignment ; for the 
bank already held the legal title as a pledge for a stock loan. In 
respect to the Gas Light and Banking Company, the interest in the 
stock had been transferred to the Bank of South Carolina as a 
pledge, and the letter of attorney was given to perfect the equitable 
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title into a legal title by an actual transfer on the books of the cor- 
poration. But, subject to that pledge, the equity was with the con- 
sent of the Bank of South Carolina vested in the assignee under the 
assignment. So that each case presented the same general question 
as to the validity of the equitable title by the law of Louisiana 
against attaching creditors, having full knowledge of that equity. 
Out of Louisiana, we believe, that no such question could possibly 
arise ; for courts of law, as well as courts of equity, are constantly, 
in all states where the common law prevails, in the habit of holding 
a prior assignment of the equitable interest in stock as superseding 
the rights of attaching creditors, who attach the same with a full 
knowledge of the assignment. 

Upon full examination of the laws of Louisiana and the decisions 
of its courts, we see no reason to believe that a different doctrine 
on this subject prevails in that state. It is true that the same dis- 
tinctions between legal and equitable rights may not as to the mode 
of remedy exist in that state, which are recognised in states governed 
by the common law; but the same purposes of substantial justice 
are attained there under similar circumstances as the courts in other 
states are accustomed to administer in a different form. 

There is a marked distinction in the Louisiana law between the 
transfer of corporeal things movable, and things incorporeal. In 
the former a manual tradition of the thing is ordinarily but not uni- 
versally required to perfect the title. In the case of incorporeal 
things no such tradition can take place, and therefore such a deli- 
very as the thing admits of—a sort of symbolical delivery—is ad- 
mitted by the law as a substitute. There are several articles of the 
Civil Code of Louisiana bearing directly on this point ; but it will be 
sufficient only to cite a few of those which have been relied on by 
counsel. Art. 2612 declares, “‘In the transfer of debts, rights, or 
claims, to a third person, the delivery takes place between the trans- 
ferrer and transferree by the giving of the title.” Art. 2613 declares, 
‘“< The transferree is only possessed, as it regards third persons, after 
notice has been given to the debtor of the transfer having taken 
place.” Art. 2456 declares, ‘The tradition of the incorporeal 
rights is to be made either by the delivery of the titles and of the 
act of transfer, or by the use made by the purchaser with the con- 
sent of the seller.” In Bainbridge v. Clay, 16 Martin R. 56, the 
Supreme Court of Lovisiana said, ‘A debt due [by] the defendant 
on a fiert facias cannot as to third persons completely pass to the 
assignee unless there be what in sales of tangible property is called 
a tradition or delivery; and this is effected as to choses in action 
by notice of the assignment to the debtor.”” Again, in Babcock v. 
Maltbie, 19 Martin R. 137, the same learned court said that the 
true test, in cases of assignment, is, ‘6 That where the owner of the 
property has lost all power over it and cannot change its destination, 
the creditors cannot attach.” The same doctrine was directly 
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affirmed in the recent case of Urie v. Stevens, 2 Rob. Louis. Rep. 
251. The principles announced in these decisions seem completely 
to cover the present suit. In the case of the Carrollton Bank the 
shares had actually passed to the bank itself as a pledge, and nothing 
but an equity remained in Black, capable of being transferred, and 
that was assigned by the deed of assignment to the assignee before 
the attachment, and was known to Zacharie & Co. at the time when 
they made their attachment ; and at least as early as the next day it 
was made known to the bank. So that the creditors had full notice 
and the bank had full notice ; and the creditors could not make a 
valid attachment when to their knowledge the property no longer 
belonged to their debtor. ‘The case as to the Carrollton Bank falls, 
then, directly within the principles just stated. The owner had 
parted with all his property in the stock ; he had lost all power over 
it; and he could not change its destination. The same principles 
apply, @ fortiori, to the Gas Light and Banking Company ; for 
there, not only had the creditors notice of the assignment before 
their attachment; but the company also had notice thereof before 
that period. 

It is true that the charters of the Carrollton Bank and of the Gas 
Light and Banking Company provide that no transfer of the stock 
of these corporations shall be valid or effectual until such transfers 
shall be entered or registered in a book or books to be kept for that 
purpose by the corporation. But this is manifestly a regulation de- 
signed for the security of the bank itself, and of third persons taking 
transfers of the stock without notice of any prior equitable transfer. 
It relates to the transfer of the legal title, and not of any equitable 
interest in the stock subordinate to that title. In the case of the 
Union Bank of Georgetown v. Laird, 2 Wheat. 390, this court took 
notice of the distinction between the legal and equitable title in 
eases of bank-stock, where the charter of the bank had provided for 
the mode of transfer. ‘The general construction which has been put 
upon the charters of other banks containing similar provisions as to 
the transfer of their stock, is, that the provisions are designed solely 
for the safety and security of the bank itself, and of purchasers with- 
out notice ; and that as between vendor and vendee a transfer, not 
in conformity to such provisions, is good to pass the equitable title 
and divest the vendor of all interest in the stock. JJ Such are the de- 
cisions in the cases of the Bank of Utica v. Smalley, 2 Cowen, 777, 
778; Gilbert v. Manchester Iron Co., 11 Wend. 628; Commercial 
Bank of Buffalo v. Kortwright, 22 Wend. 362; Quiner v. The Mar- 
blehead Insurance Co., 10 Mass. R. 476 ; and Sergeant v. Franklin 
Insurance Co., 8 Pick. R. 90. 

We see no reason to doubt that the jurisprudence of Louisiana 
adopts a similar interpretation for the purpose of protecting equitable 
title against the claims of creditors of the transferrer, who have 


notice of such equitable titles. If it will protect an assignment of 
Vor. I1I.—65 
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a chose in action against attaching creditors after notice of the as- 
signment given to the debtor, because no title remains in the trans- 
ferrer, (as we have seen it will,) & fortiori, it ought to protect it 
where the attaching creditor himself has notice, since, in justice, he 
is entitled only to take under his attachment what rightfully remains 
in the transferrer. In the absence of any positive controlling 
statute or direct adjudication of the courts of Louisiana upon the 
very point, in contradiction to the doctrine maintained in other states, 
as one founded ex @quo et bono in general justice, we may well pre- 
sume, that a state deriving its jurisprudence from the Roman Law, 
has not failed to act upon it. 

There is another ground, auxiliary to this last view, which is en- 


. 2 , “ . 4 
titled to great consideration. It is well settled as a doctrine of 


international jurisprudence, that personal property has no locality, 
and that the law of the owner’s domicil is to determine the validity 
of the transfer or alienation thereof, unless there is some positive or 
customary law of the country where it is found to the contrary. 
This doctrine has, in the very late case of the United States v. The 
United States Bank, (in June, 1844,) been fully and directly re- 


cognised and affirmed by the Supreme Court of Louisiana, as a part ¢¢ 


of its own international jurisprudence ; and it was applied in that 
very case to support an assignment made in Pennsylvania, by the 
Bank of the United States, to certain assignees, who were inter- 
venors of goods, debts, credits, and effects, in Louisiana. The 
court held that the assignment, being proved to be valid and effectual 
by the law of Pennsylvania, was to be deemed equally valid and 
effectual to pass the goods, debts, credits, and effects, of the bank, 
to the assignees in Louisiana, against the attaching creditors, who 
had notice of the assignment at the time of their attachment. The 
decision turned upon the very doctrine of international jurisprudence 
just referred to. So that here we have the high authority of the 
state court in this very matter, that there is nothing in the juris- 
prudence of Louisiana, which forbids giving full effect and validity 
to an assignment of debts, credits, and equities, situate in that state, 
where the assignment is valid and effectual by the law of the state 
where it is made, so as to oust the rights of attaching creditors who 
have due notice thereof. Now, in the case before us, there is 

lenary evidence {hat the assignment was valid and effectual by the 
on of South Carolina, when and where it was made, to pass the 
right to the property in controversy ; and that the attaching creditors 
had notice thereof before their attachment was made; so that its 
validity and effect are the same in Louisiana as in South Carolina. 
It is true that the legal title could not pass without a regular transfer 
of the stocks upon the books of the corporation; but it is equally 
true, that the title to the property, subject to the pledge thereof, 
was complete in the assignee, so as to bind the banks as well as the 
attaching creditors, after due notice to them respectively. We are, 
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therefore, of opinion, that the district judge erred in directing the 
jury that the delivery of the stock was not complete unless the 
transfer was entered upon the books of the banks. That was true 
as to the absolute legal title, but it did not prevent the equitable title 
from passing to and becoming completely vested in the assignee 
under and in virtue of the assignment, so as to bind the attaching 
creditors, as soon as they had notice thereof, and in like manner the 
banks, as soon as they had notice thereof. 

Upon both grounds, therefore, stated in the exceptions, the judg- 
ment of the Circuit Court is reversed, and the cause remanded to 
that court with directions to award a venire facias de novo. 














Joun B. Campen, PLAINTIFF IN ERROR, v. Tuomas C. Doremus, Cor- 
NELIus R. Suypam, James Suypam, anp Joun M. Nixon, Derenp- 
ANTS IN ERROR. 


Where a general objection is made, in the court below, to the reception of tes- 
timony, without stating the grounds of the objection, this court considers it 
as vague and nugatory; nor ought it to have been tolerated in the court be- 
low. 

Where at the time of the endorsement and transfer of a negotiable note, an 
agreement was made that the holder should send it for collection to the bank 
at which it was, on its face, made payable, and in the event of its not being 
paid at maturity, should use reasonable and due diligence to collect it from 
the drawer and prior endorsers before resorting to the last endorser, the 
holder is bound to conditions beyond those which are implied in the ordinary 
transfer and receipt of commercial instruments. 

Evidence of the general custom of banks to give previous notice to the payer, 
of the time when notes will fall due, was properly rejected, unless the witness 
could testify as to the practice of the particular bank at which the note was 
made payable. 

A presentment and demand of payment of the note, at maturity, within bank- 
ing hours, at the bank where the note was made payable, was a sufficient 
compliance with the contract to send it to the bank for collection. 

The record of a suit brought by the holder against the maker and prior en- 
dorsers was proper evidence of reasonable and due diligence to collect the 
amount of the note from them; and it was a proper instruction, that if the 
jury believed that the prior endorsers had left the state and were insolvent, 
the holder of the note was not bound to send executions to the counties where 
these endorsers resided at the institution of the suit. 

The diligent and honest prosecution of a suit to judgment with a return of 
null bona, has always been regarded as one of the extreme tests of due dili- 
gence. 

And the ascertainment, upon correct and sufficient proofs, of entire and noto- 
rious insolvency, is recognised by the law as answering the demand of due 
diligence, and as dispensing with the more dilatory evidence of a suit. 

If the holder cannot obtain a judgment against the maker for the whole amount 
of the note, in consequence of the allowance of a set-off as between the maker 
and one of the prior endorsers, this is no bar to a full recovery against the 
last endorser, provided the holder has been guilty of no negligence. 
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Tuts case was brought up, by writ of error, from the Circuit 
Court of the United States for the district of Missouri. 

The defendants in error were citizens of the state of New York 
and partners in trade under the name and style of Doremus, Suy- 
dams and Nixon. ‘The plaintiff in error was the surviving partner 
of the mercantile house of John LB. and Marbel Camden, which car- 
ried on business at St. Louis under the name and firm of J. B. and 
M. Camden. ‘The plaintiff in error was sued in the court below as 
endorser of the following promissory note. 

On the Sth of June, 1836, Ewing F. Calhoun executed this note, 
viz. : 

6 $4219 90. 

“Twelve months after date, I promise to pay Judah Barrett, or 
order, four thousand two hundred and nineteen dollars and ninety 
cents, negotiable and payable at the Commercial Bank of Colum- 
bus, June 8, 1836. Ewine F. Caruoun, 

‘¢ Mississippi + 1809.” Columbus, Mississippi.” 


Which note was endorsed by Barrett to Sterling Tarpley, or order, 
by him to J. B. and M. Camden, or order, and by them to Doremus, 
Suydams, and Nixon, or order. 

On the 22d of August, 1836, the plaintiffs and defendant entered 
into the following agreement : 








“ New York, August 22d, 1836. 

“ Memorandum of an agreement and trade made by and between 
Doremus, Suydams and Nixon, of the city of New York, of the one 
part, and J. B. & M. Camden, of the city of St. Louis, of the other 
part, witnesseth: Whereas, the said Camdens have this day sold and 
assigned unto the said Doremus, Suydams and Nixon, a note for four 
thousand two hundred and nineteen ,%°, dollars, payable twelve 
months after date, and dated the eighth day of June, 1836, and ne- 
gotiable and payable at the Commercial Bank of Columbus, Miss. 
Executed by Ewing F. Calhoun to Judah Barrett, and endorsed by 
the said Judah Barrett and Sterling 'Tarpley and J. B. & M. Cam- 
den. Now, it is expressly understood and agreed by the contract- 
ing parties, that the said Doremus, Suydams and Nixon, are to send 
the said note to the said Commercial Bank of Coluinbus, Mississippi, 
for collection, and in the event of its not being paid at maturity, 
they are to use reasonable and due diligence to collect it of the 
drawer and two endorsers before they call upon the said Camdens ; 
but in the event of its not being made out of them, then the said 
Camdens bind and obligate themselves, so soon as informed of the 
fact, to pay the said Doremus, Suydams and Nixon, the principal of 
the said note, together with its interest and all legal costs they may 
have incurred in attempting its collection. 

J. B. & M. Campen, 
Doremus, Suypams & Nixon.” 
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The note not being paid at maturity, suit was brought by the 
endorsers against the plaintiff in error as surviving partner of the 
endorsers J. B. and M. Camden. 

Upon the trial of the cause, the plaintiff offered to read in evi- 
dence sundry depositions, and also a voluminous record, which are 
all set forth im full in the first bill of exceptions, but which it is im- 
possible to insert here on account of their great length. They were, 

‘Lhe deposition of Thomas B. Winston, that he presented the 
note at the Commercial Bank of Columbus, and demanded pay- 
ment thereof, which was refused; that payment was demanded on 
the 10th of June, 1837, because the day of payment fell on Sunday ; 
that it was protested, and notices thereof sent to the first, second, 
and third endorsers. 

2. The deposition of Ewing F. Calhoun, proving his own signa- 
ture; the handwriting of the first and second endorsers; that he 
was sued at the first court afier the note became due; that the suit 
was prosecuted as diligently as possible to a judgment and execution ; 
that deponent continued to reside in Lowndes county, Mississippi, 
but that at the rendition of the judgment Barrett resided in South 
Carolina, and ‘Tarpley in Texas; that Barrett and Tarpley were both 
insolvent, and had no property within the state of Mississippi, out 
of which to make the judgment, or any. part thereof; that at the 
trial deponent was allowed a set-off against Tarpley, of about 
$1500, which ‘Tarpley owed deponent at the time of the commence- 
ment of the suit, and before he received notice of Tarpley’s en- 
dorsement. 

3. The deposition of Samuel F. Butterworth, that the suit was 
prosecuted as diligently as possible to judgment and execution; 
that at October term, 1538, a verdict was rendered for the plaintiffs, 
which was set aside; that in April, 1839, another verdict was ren- 
dered, which was also set aside; that in December, 1839, a verdict 
was rendered for only $3498 46, upon which a fiert facias was 
issued, the statutes of the state not authorizing process against the 
person ; that no property could be found out of which the execution 
or any part thereof tould be made. 

4. A document purp yting to be a transcript of the record of the 
suit spoken of above, showing its progress up to the final return of 
the sheriff, which was as follows: ‘The within named Ewing F. 
Calhoun, Judah Barrett, and Sterling O. 'Tarpley, have no goods or 
chattels, lands or tenements, within my county, ‘whesead I can make 
the sums within mentioned, « or any part thereof. March 28th, 
1842.” 

Each one of these papers was severally objected to by the de- 
fendant, but the court overruled the objection, and permitted them 
to be read in evidence. ‘The admission of these four papers con- 
stituted the ground of the first bill of exceptions. 

Bill of exceptions No. 2. 
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“« Be it remembered, that on the trial of this cause, the plaintiffs, 
in addition to the evidence in the former bill of exceptions in this 
case contained, examined Pardon D. Tiffany as a witness, who tes- 
tified, that shortly before this suit was brought, as well as after, he 
had conversations with the defendant in relation to the claim of the 
plaintiffs against him; and the defendant told the witness that he 
had transferred the note in question in the present action to the 
plaintiffs, for goods purchased from them, and that at the time he 
transferred the note to the plaintifls he was indifferent whether they 
took it or not, as he considered some of the parties thereto as good 
as George Collier, (who is known to the court and jury as a very 
rich man.) Witness did not know whether defendant saw the note 
or not. ‘The witness received a copy of the record of the suit in 
Lowndes county, Mississippi, brought by the plaintiffs against Ewing 
F. Calhoun, the maker of the note, and Judah Barrett and Sterling 
Tarpley, the endorsers ; but witness could not say whether he re- 
ceived the copy from Mr. Adams, the agent of the plaintiffs, or from 
the defendant, or from Mr. Gamber, the counsel of the defendant. 
The defendant in his conversation with witness was aware of the 
nature of the plaintifls’ claim against him, and objected to the 
claim, alleging that the plaintiffs had not used due diligence to col- 
lect the amount of the note ; he did not say that if he were satisfied 
that diligence had been used he would pay the claim; but he did 
say, that he was not bound to pay, and would not pay the claim ; 
but made no other objection to the claim but want of diligence.” 

The plaintiffs next gave in evidence an act of the legislature 
of the state of Mississippi, entitled an act to abolish imprison- 
_ ment for debt,” approved February 15th, 1839, which act the parties 
here in open court agree may be read in any court in which this 
cause may be pending, from the printed statutes of the state of 
Mississipp1. 

The plaintiffS then proved the handwriting of the defendant to the 
following letter addressed to the plaintiffs, and read the same in evi- 
dence to the jury in the words following: 

“¢ Saint Louis, October 24th, 1839. 

“¢ Messrs. Doremus, SuypaMs & Nixon, New York: 

‘¢ Gents :—Your favour of the 11th inst. is received, and contents 
noted. It is quite out of our power to send you any New Orleans 
bills for your note on FE. F. Calhoun. We trust you will before 
long receive a judgment for the entire debt, interest and cost, and 
that you will find by the virtue of an execution that ‘ insolvency 
has not passed upon them all.?. ‘Those who have gone to Texas 
may yet make a great rise in that fine country. We regret that the 
note has been so difficult of collection. We scarcely know which, 
you or we, made the worst trade ; we have many of the goods on 
hand we got for it. Your friends, 


“J.B. & M. Campen. 
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‘Your message to Mr. Homans, cashier, has been attended to, 
and delivered.” 

It was admitted by defendant’s counsel, that the endorsements 
on the note given in evidence were filled up in the handwriting of 
Josiah Spalding, the counsel of the plaintiffs in this action, for the 
purposes of this suit. It was also admitted that the laws of the state 
of New York placed the liability of endorsers upon promissory notes 
on the same footing with the liability of endorsers upon inland bills 
of exchange under the general law merchant. 

The plaintiff’ having here closed their case, the defendant pro- 
duced one William C. Anderson as a witness, who, being sworn, 
testified that he had been employed in several banks, and had con- 
ducted one in St. Louis himself; that the practice in banks in rela- 
tion to notes deposited with them for collection, was to give notice 
to the payer of the note that it was in the bank, and when it would 
become due; that the effect on the credit of a payer, of a failure to 
pay the note when it became due, was different in eastern and west- 
ern banks. In banks at the east, paper deposited for collection was 
considered almost as sacred as paper discounted by the banks, and a 
failure to pay would stop the accommodation of the payer at the 
bank; but in the western banks, the effect of permitting collection 
paper to lie over was not of much consequence to the credit of the 
payer. The defendant’s counsel having asked the witness, whether 
a note presented at a bank for payment on the last day of grace, by 
a notary public, would be considered as having been sent to the 
bank for collection, within the meaning of the contract between plain- 
tiffs and defendant, the question was objected to by the plaintiffs’ 
counsel, and the court not only refused to allow the question to be 
answered, but rejected all testimony given by the witness, or which 
might be given, in relation to the practice of banks on notes depo- 
sited for collection, unless the witness could testify as to the practice 
or usage of the Commercial Bank of Columbus, mentioned in the 
note of Calhoun; to which opinion of the court the defendant, by 
his counsel, excepts. 

Instructions asked by defendant. 

‘*¢ The defendant, by his counsel, moved the court to instruct the 
jury, that the plaintiffs were bound to send the note of Ewing F. 
Calhoun, endorsed by Judah Barrett and Sterling Tarpley, to the 
Commercial Bank of Columbus, Mississippi, for collection; and 
that, unless it is proved to the satisfaction of the jury that this was 
done by the plaintiffs, they must find for the defendant; which in- 
struction was given to the jury by the court, with this explanation: 
That if the jury believes the note was presented at the bank, and 
had [?] there, by the agent of the plaintiffs, at the banking hours on 
the day it fell due, so as to be a valid demand on the maker, then 
it was duly at the bank, as required by the contract sued on. To 
which explanatory instruction the defendant, by his counsel, excepts. 
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*¢ The defendant, by his counsel, further moved the court to instruct 
the jury, that the plaintiffs were bound to use diligence by suit against 
Calhoun, the maker of the note, and Barrett and 'Tarpley, the en- 
dorsers thereof, in order to collect the money; and that if the plain- 
tiffs neglected to prosecute their action with diligence against either 
of said parties, the defendant is not responsible on his endorsemeiit 
of the note in question; which instruction was given by the court. 

“The defendant, by his counsel, then moved the court to instruct 
the jury, that the record from the Cireuit Court of Lowndes county, 
given in evidence, does not show due diligence by suit against Cal- 
houn, the maker, and Barrett and 'Tarpley, the endorsers, of the note 
in question; which instruction the court refused to give, and in leu 
thereof instructed the jury, that, so far as the record goes, it does 
show due diligence on part of the plaintiffs; and if the jury believe 
from the evidence, given in addition to the record, that the two en- 
dorsers had left the state of Mississippi, and were insolvent, and had 
left no property in that state, at the time the judgment was rendered, 
that the plaintiffs were not bound to cause executions to be sent to 
the counties where the endorsers respectively resided at the time they 
were sued. ‘To which opinions of the court, in refusing the instrue- 
tion asked by the defendant as last above-mentioned, and in giving 
the instruction in lieu thereof which was given by the court, the de- 
fendant, by his counsel, excepts. 

‘The defendant, by his counsel, then moved the court to instruct 
the jury, that the plaintifls, under the law of Mississippi, were enti- 
tled to a judgment against Tarpley for the full amount of the note, 
notwithstanding any payment or set-off between Calhoun, the maker 
of the note, and ‘Tarpley, the endorser; and that, if the plaintitis 
have neglected to assert their right to such judgment, and have suf- 
fered a judgment by their neglect to pass for a smaller amount, the 
defendant is discharged by such neglect for all accountability for the 
sum thus lost; which instructions the court refused to give, because 
the record from Mississippi furnished all the evidence on the subject 
to which this instruction refers, and no negligence appears from said 
record in prosecuting the suit against Tarpley; to which opinion of 
the court the defendant, by his counsel, excepts. And the defend- 
ant, by his counsel, prays the court to sign and seal this his bill of 
exceptions and that the same may be made part of the record, which 
is done. J. Catron, [L. s.] 

R. W. Wex ts, [t. s.] 

John J. Hardin, for plaintiff in error. 

Z. Collins Lee, for defendants in error. 


Hardin’s argument was as follows: 

The points now arising for the consideration of the court, are: 

1. Were the instructions asked improperly refused; and those de- 
livered in lieu thereof improperly given? 
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2. Were the depositions, or any one of them, improperly per- 
mitied to be read in evidence? 

3. Does the record from Mississippi show the use of reasonable 
and due diligence ? 

The contract was not complied with, by defendants in error, in 
this: 

They were to “send the said note to the Commercial Bank of Co- 
lumbus, Mississippi, for collection.” ‘Vhis they did not do, and 
there is no evidence that the bank ever had it for collection. It is 
true this note was protested for non-payment on the last day of grace ; 
but there is a wide difference between sending a note to a bank for 
collection, and merely presenting it for payment on the last day of 
grace. Banks, universally, are collecting agents; they always give 
notice of the time of payment, and of the amounts due, to the debt- 
ors whose notes are left with them for collection. It is an injury toa 
man’s credit, and not unfrequently destroys his business character, 
not to provide the means of paying a note lefi with a bank for col- 
lection, and of which he has been notified. These reasons must 
have operated with plaintiff in error in inducing him to require the 
note to be sent to the bank for collection. Calhoun, as appears from 
the record, lived in the town where the Columbus Bank was situated ; 
and if he had been notified that the note was left in the bank for col- 
lection, he might have had an opportunity of providing for its liqui- 
dation. Nor will it do to say that the presentation of the note for 
payment was the same thing in substance as sending it to the bank 
for collection. The plaintiff in error did not think so, and at any 
rate he has required the stipulation that the note should be sent to 
the bank for collection by defendants in error; and the defendants 
in error have no right to say that, although they did not comply, 
they did what amounts to nearly the same thing. ‘The sending the 
note to the bank for collection was a condition precedent to the lia- 
bility of plaintiff in error, and should be shown to have been strictly 
complied with by defendants in error. 

Suppose, for instance, as is the fact, though it does not appear on 
the record, that the note was sent to the Columbus Bank of Georgia, 
and did not reach the agent of defendants in error in Mississippi 
until the last day of grace, when it was forthwith protested. This 
was not a compliance with the letter or spirit of the contract. 

In this view of the case, it was proper to prove what was the 
usage of banks with regard to paper left with them for collection, 
and the testimony of W. C. Anderson, page 519, was therefore per- 
tinent. This testimony was excluded by the court, and was there- 
fore error. 

The first instruction asked by the plaintiff in error in the court 
below was, therefore, proper, and was erroneously refused. 

The depositions were improperly permitted to be read. 

1st Objection. They were taken before a “judge of the ninth 

Vou. IL1.—66 2x2 
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judicial district of Mississippi.” The law of 1789 makes no men- 
tion of such an officer as authorized to take depositions. If it is 
said that such judges were judges of a ‘* Court of Common Pleas,” 
within the meaning of that law, it is answered, that if so, that fact 
should appear affirmatively in the certificate of authentication. No 
evidence aliunde being itroduced, the deposition itself should 
coniain the complete evidence that it was taken by a legally autho- 
rized oflicer. 1 Peters, 355. 

2d Objection. ‘The depositions were taken de bene esse, and the 
certificate does not comply either with the letter or spirit of the law. 
The 30th section of the Judiciary Act of 1789 provides for taking 
such depositions when the witness resides more than a hundred 
miles from the place of trial, upon giving due notice of the time 
and place of taking the deposition ‘to the adverse party, or his 
attorney, as either may be nearest, if either is within a hundred 
miles of the place of caption.” 

This law, being in derogation of the common law, must be strict- 
ly complied with. 1 Peters, 355; 3 Cranch, 297. 

The certificate of the judge attached to each one of the deposi- 
tions, states that no notification was given to plaintiff in error of the 
taking of the said depositions, “ because neither the said John B. 
Camden, nor his counsel, live within one hundred miles,” &e. 

It was decided by the Supreme Court, 3 Cranch, 297, that in 
taking a deposition under a dedimus potestatem, the term “ attor- 
ney,”’ used in the Virginia statute, meant an attorney in fact, and 
not an attorney at Jaw. ‘The words of the Virginia statute—see 
Tate’s Digest, p. 210, sects. 18 and 15—are, on ‘giving notice to 
the adverse party, his attorney, or agent.” 

The inference from analogy, and from the decision in 3 Cranch, 
297, is irresistible, that the term ‘ attorney,”’ used in the 30th sec- 
tion of the Jaw of 1789, means an attorney in fact, and not an attor- 
ney at law. 

It therefore would be no compliance with the law to certify that 
‘¢ neither the adverse party, nor his attorney at law, live within one 
hundred miles,” &c. It seems to have been the idea of the judge 
who made the authentication, that the law of 1789 meant an attor- 
ney at law. But even if the law was construed to mean an attorney 
at law, the word ‘ counsel,”’ used in the certificate, does not meet 
its requisition. A counsel and an attorney are two distinct legal 
officers. Their duties may be, but are not necessarily, discharged 
by the same person. It is the province of an attorney to prepare a 
case, by making up the pleadings, taking depositions, Kc. ; whilst 
the counsel in the cause manages it in court after the case is pre- 
pared by the attorney to his hand. The plaintiff in error might not 
have had a counsel within a hundred miles, and yet have had an 
attorney at law. But as a counsel is neither an attorney at law or 
an attorney in fact, non constat, but that the plaintiff in error had an 
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attorney living within one hundred miles, ond the defendants in 
error failed to give him notice, and therefore have had the authen- 
tication so made as to prevent this fact from appearing. ‘The law 
being in derogation of a man’s common law rights, and the deposi- 
tions s being taken ex parte, the authentication should exclude every 
conclusion which could in reason be made against the legality and 
formality of taking the deposition. 1 Peters, 355. ‘They should, 
therefore, have been excluded from the jury. 

3d Objection. The deposition of ‘Thos. B. Winston should have 
been excluded, because he was not sworn to testify “ the whole 
truth.” He was sworn ‘to testify the truth, and nothing else but 
the truth.” Now, the 30th section of the act of 1789, authoriz- 
ing the taking of ‘these depositions, expressly provides that ‘ the 
witness is to be care fully examined, and cautioned, and sworn, 
or affirmed, to testify the whole truth.” ‘This was not done, and 
the deposition, therefore, should have been excluded. This is ana- 
logous to the case where a witness does not answer the general 
interrogatory, ** Do you know any thing further ?”? Such a neglect 
is sufficient to vitiate the deposition. 3 Wash. 109. 

Ath Objection. The deposition of S. F. Butterworth should have 
been excluded for imperfection or diminution. _ It begins by stating, 
“*'That the annexed note was sued,” &c.; and no note is annexed, 
or set out in the deposition. Nor could any one tell who were the 
parties to the note from any thing which is contained in the deposi- 
tion, for their names are not even mentioned. ‘The court cannot 
tell whether it was the note here sued on that the witness had before 
him, and intended to have annexed to his deposition, or whether it 
was not an entirely different instrument. 

This defect cannot be supplied by reference to the deposition of 
Winston, for that is a distinct deposition, and was taken at a differ- 
ent time—one being taken on 15th January, and the other on 17th 
February, 1842. Each deposition must be perfect in itself. 

If the depositions are excluded, there is no evidence whatever of 
any diligence. If the deposition of T. B. W inston, the acting no- 
tary public, i is excluded, there is no testimony to show that the note 
was even presented for non-payment at the Columbus Bank. This 
being required by the contract, the other testimony would not be 
sufficient to support the judgme nt. But the fact of permitting one 
improperly taken deposition to be read to the jury is sufficient to 
reverse the judgment. 

The court erred in refusing the third instruction asked by plaintiff 
in error, Which was substantially, that the record from Lowndes coun- 
ty does not show due diligence by suit, and also in the instruction 
given in lieu thereof by the court. First. The suit in Lowndes eoun- 
ty, Mississippi, was instituted by defendants in error, against maker, 
and two first endorsers of the note here sued on, under a provision 
in the statutes of Mississippi. Howard and Hutchinson’s statutes 
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of Mississippi, 597, sect. 33, authorizing ‘this mode of instituting 
suit. A subsequent section of same law. provides, (sect. 35, How- 
ard and Hutchinson, 596,) **'The court shall receive the plea of 
non-assumpsit and no other, as a defence to the merits in all suits 
brought in pursuance of this act, and all matters of difference may 
be given in evidence under the said plea. And it shall be lawful 
for the jury to render a verdict against part of the defendants, and 
in favour of the others, if the evidence before them require such a 
verdict, and the court shall render up the proper judgments in such 
verdicts against the defendants, which judgments and verdicts shall 
not be reversed, annulled, or set aside for want of form.” 

Sect. 41, same act and page, provides, that defendants shall not 
sever in their pleas to the merits of the action. 

Another act of Mississippi, Howard and Hutchinson, 374, sect. 
12, provides, that ‘the defendant shall be allowed the benefit of 
any payment, discount, or set-off, made, had, or possessed against 
the same, (any assigned note or bill of ‘exchange, ) previous to the 
notice of the assignment.”? 

These provisions are innovations on the common law, and were 
evidently intended to create a new practice in pleadings, trials, and 
rendering up judgments. If it is not so, then the set-off of the 
maker of the note, Calhoun, against the second endorser, Tarpley, 
was all wrong, and there was a total want of diligence in ‘defendant 
in error, in not taking the case to the appellate court and having it 
there decided, and in permitting the case to be continued for three 
years, for an improper defence in the Cireuit Court. 

Admitting, then, that it was proper for Calhoun to claim his set- 
off against ‘Tarpley, it is clear that jadgment should have been ren- 
dered against Calhoun for the amount of note and interest, after 
deducting the amount of the set-off. But it is equally clear, that as 
Tarpley endorsed the note without crediting thereon the amount of 
the set-off, and \.ithout giving notice that “there existed any such 
set-off, that judgment should have been rendered against him for 
the full amount of the note and interest. 'The 35th section provides 
expressly for such cases. And without such a provision, and a 
strict compliance with the law under it, most flagrant injustice 
would be done in numerous cases, and especially in the present 
instance. ‘l'arpley endorses the note to plaintiff in error, without 
notice of any set-off. Plaintiff in error endorses it to defendant in 
error, on the faith of Tarpley’s solvency. Defendant in error sues 
Calhoun and Tarpley, and takes a judgment against both, for the 
amount due from Calhoun to Tarpley, and wholly neglects to take 
a judgment for the amount really and justly due by ‘Tarpley, as the 
Jaw authorized. If plaintiff in error now pays up the note and 
interest, and goes back on ‘I a y, this judgment against Calhoun 
and Tarpley, for less than what ’ Farpley was legally ‘Tiable for, will 
be a bar to a recovery for a greater sum. The defendant in error 
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having thus failed to obtain a , judgment as he should have done for 
the whole amount due, and thus having prejudiced plaintiff in error, 
there was not due diligence used. 

The 36th section of the statute of Mississippi, Howard and Hut- 
chinson, 596, provides, that ‘‘new trials shall alone be granted to 
such defendants as the verdicts may have been wrongfully rendered 
against, and judgments shall be rendered against all the other de- 
fendants in pursuance of the verdict.” It appears a verdict was 
rendered on the 17th October, 1838, against all three of the de- 
fendants, Calhoun, Barrett, and Tarpley, for $4102 77, and judg- 
ment rendered thereon. On same page, it appears, that at same , 
time ‘‘ the defendant, E. F. Calhoun, moves the court to grant a 
new trial, &c.”” On page 28, the case is docketed *¢ Doremus, Suy- 
dam and Nixon, v. Ewing F. Calhoun ;” and it states, ‘¢ thereupon 
came on the motion of the defendant for a new trial, &c.,”” which 
motion was sustained. This motion was made by one defendant, 
the reasons assigned are personal to himself, and the new trial is 
granted him on his motion. According to the 36th section above, 
judgment should have been rendered against Barrett and 'Tarpley, 
the endorsers, who did not join in the motion for a new trial, and 
who had no possible defence against the note. Yet defendant in 
error neglected to take any such judgment. And the case goes on 
as though they were entitled to, and had granted to them, a new 
trial, and no final judgment is rendered until 27th December, 1839, 
more than a year after, when these defendants had moved out of 
the state, as appears by the record. ‘This is a clear case of a neg- 
lect of due diligence. See also a similar motion by Calhoun. 

A similar neglect appears in another part of the record. Another 
statute of Mississippi, Howard and Hutchinson, 616, provides: 

* Sect. 11. Every new trial at law shall be on such terms and 
conditions as the court shall direct; and no more than two new 
trials shall be granted to either party in, the same cause.”? Now 
the record shows that three new trials were granted in this case. 
The first verdict and new trial was granted 21st October, 1837. 
The second on the 17th October, 18: 38. The third on 19th April, 
1839, and the fourth and last trial was had on 27th December, 
1839. All these new trials were granted on motion of defendant 
Calhoun; and after two were granted, it was error in the court in 
Mississippi, and it was gross neglect in defendants in error that they 
did not have it reversed. The “Supreme Court of the state of Mis- 
sissippil, 1 Smedes and Marshall, 421, have expressly decided that 
the court cannot grant more than two new trials. By the neglect 
of defendants in error, a gross injury is done plaintiff in error in 
this: On the third trial, the ve rdict was for $4236 26, and on the 
last trial it was only for $3498 45; thus decreasing "the amount 
which plaintiff in error could thereafter recover against the maker 
and two first endorsers. 
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Agnin : : Ther “re was not due diligence shirwn i in he: record in this. 
There was never any service of process on defendants, Barrett and 
‘Tarpley, the first and second endorsers. ‘There never was a writ 
issued to the county where Tarpley resided. They never appeared 
in court and entered their appearance ; nor do any attorneys enter 
their appearance for them. It is true the pleas, which are most 
carelessly drawn, use the words “the said defendants say,” &e. ; 
but nowhere does it appear that they authorized an appearance ; and 
the whole defence is conducted by the attorneys for Calhoun. It 
is manifestly improper that this loose mode of pleading in the name 
of defendants, by Calhoun’s atiorney, should be construed into an 
appearance and defence for the endorsers; for the whole of Cal- 
houn’s defence consisted of a set-off against Tarpley ; and their 
interests in this suit were directly conflicting. ‘The whole proceed- 
ings, therefore, against Barrett and ‘Tarpley, were informal ; and 
there was want of diligence in not bringing them before the court 
by legal process, so that they might have had an opportunity of 
contesting Calhoun’s set-off. 

Besides this, there never was an execution, or “branch writ,” 
issued to the counties, where, it appears from Winston’s deposi- 
tion, that Barrett and ‘Tarpley resided; and in this there was a want of 
due diligence to use all the means of the law to collect the judgment. 

There has also been an entire failure of the defendants in error 
to obtain payment from Barrett and 'Tarpley. One of them moved to 
South Carolina, and the other to Texas. One of them is certainly 
within the jurisdiction of our courts. As to the jurisdiction of our 
courts over the other, adhuc sub judice lis est. 


Lee argued thus : 


The defendants in error, by their counsel, respectfully submit 
with the record, that there is no error in the rulings and decision of 
the Circuit Court of the United States, for Missouri, in the questions 
of law raised and adjudged in this case, and that all the material 
and important facts in the cause were fully considered by the jury, 
which were necessary for them to render, as they have done, a 
proper and just verdict in the premises, and that the judgment 
ought therefore to be affirmed. 

But it is objected, and now argued by the plaintiff in error, that 
the contract was not complied with, because ‘the note Was not 
sent to the Bank of Columbus, Mississippi, for collection.” The 
answer to this objection is obvious and conclusiv e, and to be found 
in the facts as sworn to by Thos. B. Winston, by which the court 
will perceive that the usual and proper demand of payment of said 
note was made on the 10th June, 1837, at the Bank of Columbus, 
Mississippi, and due notices of protest sent to the endorsers; ina 
word, that all which the law merchant, or bank’s usage required, 
as to the presentation and protest of the note, was strictly complied 























JANUARY TERM, 1845. 527 





Camden v. Doremus et al. 








with ; and it is ‘apprehended ihat the term ‘for collection,” used in 
the contract between the parties, cannot be made to express more 
than a legal and proper demand at the maturity of the said note ; 
and that this was a —— e both with the contract and stipu- 
Jation in the note itself; for collection at the bank means payment 
thereon. The court was therefore right in limiting the action of the 
holders of the note to demand payme ent at the bank specified on the 
note, and during bank hours, &c. ‘There is, besides, nothing in 
this record to show that any proper step was omitted, or that the 
plaintiff in error ever understood the contract in the sense now con- 
tended for by him. 

As to one of the objections, that due process was not served, 
or suit properly instituted against Barrett and Tarpley, there can be no 
ground to question the regularity of the proceedings ; and the court 
will find all necessary legal steps to have been promptly taken in 
strict accordance with the laws of Mississippi, to which the plaintiff 
in error has referred ; and it is presumed that the attorney, entered 
upon the record as acting for Messrs. Barrett and Tarpley, acted in 
good faith, and by their appointment, and beyond this the court 
cannot now look. 

The court, too, rightly rejected the testimony of W. C. Anderson, 
because the usage of bauks, cast or west, and the opinion of the 
witness, could not be evidence, when the contract and note in ques- 
tion stipulated distinctly for the collection or presentation of the said 
note at the Bank of Columbus, at Mississippi, whose usage alone 
was important to be known, and which it was presumed had been 
known, and governed the parties at the time the contract was made. 
Another objection is taken to the depositions in this case, and which 
it is contended were inadmissible on several grounds. | 

But the defendants in error now confidently submit that upon ex- 
amination o: the Judiciary Act of 1789, sect. 30ih, 2 Laws U. 
S. 68, it will be found that the de positions objected to were 
Jegally taken in due form, and in compliance with the law referred 
to, however stric tly it may be construed. 

The deposition of Winston is certified to by the “ presiding 
judge,” and that of Calhoun also by the judge of the court before 
whom the suit was pending; and another deposition is certified and 
taken by the presiding judge of the ninth judicial district of Mis- 
sissippi. ‘This heing, i in the language of the law, taken before “a 
judge, or justice, Kc. &e.” 

The terms or ‘titles ;, attorney and counsel, between which some 
nice distinctions are drawn in the argume nt, are, by common con- 
sent and usage, now regarded as convertible terms; and, indeed, 
the Judiciary Act, to which reference is made, does itself so speak of 
them. See sect. 30th. 

The law meant the attorney or counsel, not in fact, as is contended, 
but the party’s legal attorney or counsel, and generally none but 
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such can be of record, or act in court; besidés, the certificates to 
these depositions name the attorney in one or more instances. 

So also as to the objection that one of the witnesses (Winston) was 
not sworn to tell the ‘* whole truth.”” This may be a clerical or typo- 
graphical omission, as the word ‘ whole” truth is used in all the 
other depositions; and even were it omitted by the judge, it is sub- 
mitted whether, under the true intent and meaning of the Judiciary 
Act, sect. 30, this would be fatal to the deposition. 

Another objection as to these depositions is made with reference 
to an omission, as it is alleged, of the note referred to in the depo- 
sition, as the * annexed note ;” but be this as it may, the court will 
find that the whole deposition taken together is full and distinct as to 
the particular note, and nothing more was required. 

Finally, as to the question of due diligence: it cannot be denied 
that it is for the court, on the facts supposed, to determine the point 
of due diligence. The question only is, whether the facts contem- 
plated by the court’s direction prove ‘due and reasonable dili- 
gence” under the agreement of Camden and Co. with the defendants 
in error. Due and reasonable diligence means ‘ reasonable dili- 
gence.” But “due” and “ reasonable” may, in truth, be regarded 
as convertible terms in this association. 

Was such diligence used? ‘The suit is shown to have been 
rigidly and promptly prosecuted, without the remissness of a day, 
and with every delay accounted for under authority superior to the 
party’s prevention or discretion. And finally, a fiert facias issues 
instantly, and a return appears of nulla bona, and it is shown that 
the laws of Mississippi allow noca.sa._ It is further proved, that at 
the time of judgment the defendants were insolvent, and notoriously 
so, (or at least known to “ public” rumor to be so.) It is in this 
case found that one of the defendants had gone to Texas when the 
judgment was obtained; but it is not shown that that change of 
residence was known to these claimants, or to their counsel. And 
if it was, need there have been a pursuit of him into Texas, and a 
roving capias to explore for him whithersoever report might have 
sent him? Was this necessary, with proof, too, of actual insol- 
vency? Due diligence can be required only because diligence may 
find and seize property to pay the claim—and where there is insol- 
vency due diligence has no object, or rather consists, at the utmost 
stretch of obligation, in having a return on execution of nulla bona. 
This return is in fact only a test, or a form of proof, of insolvency. 
Substantiated otherwise, the duty of diligence has as truly been ful- 
filled by simply recovering judgment, and by issuing execution upon 
it. Here insolvency is proved, and judicial ascertainment was not 
requisite. And the office of due diligence was accomplished by 
suit and judgment, and (though unnecessary) by the fruitless fiert 
Sacias. 

That the end of all ‘‘ due diligence” is but to avail of solvency, 
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or to establish insolvency, and that proof of insolvency, otherwise 
than judicially, supersedes all steps of further diligence, various 
cases settle very clearly. See Saunders v. Marshall, 4 Hen. & 
Munf. 455, 458; Thomas v. Wood, 4 Cowen, 172, 188; Boyer 
v. Turner, admr. 3 Harr. & Johns. 285, 287; Reynolds et al. v. 
Douglass et al., 12 Peters, 503; and 1 Law Lib. 100, 169. The 
strictest exaction in such cases, however, never demanded more 
than a nulla bona to a fieri fucias and a ca. sa. to succeed it. The 
first we have in this case ; and the latter could not be had, it being 
abrogated by force of the law of Mississippi against imprisonment 
for debt. Thus, apart from the proved insolvency, we have judicially 
tested the means of the defendant, and exhausted all diligence. 

Another suit is prescribed to us here, and to be in 'Texas—and 
that for the vain chase of an insolvent man! Not more than one 
suit for the exercise of diligence, wherever imposed, is required. 
Any other view might multiply suits through an interminable series, 
and all recourse to an original party, dependent on eventual and 
long-deferred tests of insolvency, would prove but a shadow of a 
right, and a mere mockery. 

The last objection needs scarcely a comment, that the set-off of 
about $1500 should not be allowed. ‘This set-off is explained by 
Calhoun’s testimony, not only substantiating the set-off, but proving 
that it was adversely adjudged. If so, it must, as Calhoun? s testi- 
mony proves it, be regarded as an inevitable abatement from the 
note for which the plaintiff in error should suffer, and not the de- 
fendants, who contracted with Camden for the note as valid, for 
what it purported to pay. 

On the whole, the defendants in error insist that the record pre- 
senis a case in which, after great delay, and long and expensive liti- 
gation, by which they have. performed every legal duty incumbent 
on them by the contract entered into in 1836, as a security to them, 
from the present plaintiff in error, their original debtor, for value 
received. 

That now, after the lapse of more than nine years, they are met 
by objections merely technical, and with merit, which, if sustained 
by this honourable court, would, indeed, make the forms of the law 
more potent than its justice, and turn out of the courts, remediless, 
and in some cases ruined, the honest creditor, who may require 
their protection and vindication. 











Mr. Justice DANIEL delivered the opinion of the court. 


No question has been raised on this record in reference to the 
original character of the instrument on which the action was founded 
as a negotiable and commercial paper, nor in reference to the duties 
and obligations of the parties arising purely from their positions as 
parties to such a paper. And for ‘aught that the record discloses, 
every requirement of the law merchant, with respect to the note, or 
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with respect to the rights of the endorse rs the re of, 2 appears to have 

been fulfilled. Presentrnent at maturity and within due time was 
made at the Bank of Columbus, Mississippi, and payment there de- 
manded ; the failure to make payment was followed by regular pro- 
test, and by like notice to all ihe endorsers. ‘The exceptions speci- 
fically urged by the defendant in the court below, and pressed in his 
behalf before this court, grow out of an agreement signed by the 
firm of the Camdens and by the defendants in error at the time 
that the note of Calhoun was endorsed by the former to the latter, 
and which agreement, it is contended, bound the defendants in error 
to undertakings and acts beyond the usual duties incumbent upon 
endorsers and holders of negotiable paper, and without the fulfil- 
ment of which no right of recovery against the plaintiffs in error 
could arise. Beiore entering upon an examination of this agree- 
ment and of the questions which it has given rise to, it is proper to 
dispose of an objection by the defendant in the court below, which 
seems to have been atmed at ihe entire testimony adduced by the 
platutiiis, but whether at its compewicy, or re levanc y, or at lis re- 

gulariiy merely, that objection nowhere discloses. After each de- 
position offcred in evidcnee by the plaintitis to the jury, it 1s stated, 
that to the reading of such deposition the defendant, by his counsel, 
objected, and thot his objection was overruled. A similar state- 
ment is made with regard to the record of the suit instituted in the 
court of Hinds county against Ca thoun, the maker of the note, and 
offered in this cause as proof of due dilice nee. With regard to the 
manner and the | a port of this pe ion, we would remark, that they 
were of akind that should not have been tolerated in the court be- 
low pending the trial of the issue before the jury. Upon the offer 
of testimony oral or written, extended and complicated as it may 
often prove, it could not be expected, upon the mere suggestion of 
an exception which did not obviously cover the competency of the 
evidence, nor point to some definite or specific defect in its charae- 
ter, that the court should explore the entire mass for the ascertain- 
ment of defects which the objector himself either would not or could 
not point to their view. It would be more extraordinary still if, 
under the mask of such an objection, or mere hint at objection, a 
party should be permitted in an appellate court to spring upon his 
adversary defects which it did not appear he ever relied on; and 
which, if they had been openly and specifically alleged, might have 
been easily cured. "Tis impossible that this court can determine, 
or do more than conjecture, as the objection is stated on this record, 
whether it applied to form or substance, or how far, in the view of 
it presented to the court below, if any particular view was so present- 
ed, the court may have been warranied in overruling it. We must 
consider objections of this character as vague and nugatory, and as, 
if entitled to weight anywhere, certainly, as without weight before 
an appellate court. 

















J ANUARY TERM, 1815. 531 


Camden v. Dorem us et al. 








Recurring to the agreement signed by the parties at the time of 
the transfer of the note, and io the instructions given and refused at 
the trial, with respect both to that < igreement and the proceedings 
had in fulfilment inereoi, we will remar‘x, as to the agreement itself, 
it is clear that it bound the endorsees to conditions beyond those 
Which are implied in the ordinary transfer and reecipt of commercial 
instruments. ‘Their — inenehite, io these endorsers could 
by no means be fulfilled by a con — wee with such usual condi- 
tious. ‘The language of the agreement is explicit. ‘The said Dore- 
mus, Suydams and Nixon were a seud the note passed to them to 
the Commercial Bank of Columbus, Mississippi, for collection, and 
in the event of its not being paid at maturity, they were to use rea- 
sonable and dune diligence to collect it of the drawer and two pre- 


vious endorsers belore they were to call upon the said Camdens, 
&e., &e. The obligation of the plainiils, as endersces and hok lers, 


would have been fulfilled by regular dema ne, protest, and notice ; 
from these a right of action would immediately have accrued. But 
the condition stipulated ia the agreermeut is, that before they can 
meee any right to make demand upon their endorsers, they shall 

dilige ntly endeavour to collect of the maker and previous endorsers. 
W ith the view of showing a fiilure in the plaintiffs in fulfilling their 
contract, and of deducing therefroin their own exempiion from re- 

pousibility, the defendants first oflered a witness to prove a differ- 
ence in the practice prevailing in eastern and western banks with 


respect to the management of paper deposited with them for collec. 
tion; and inquired of the witness whether a note presented at a 
bi wk for payment on the last day of grac e by a notary public would 
be considered as hav ing been sent to the bi tik for collection, within 


the meaning of the con tr oo This on asl m1, on motion of the plain- 
tiff’s counsel, the court refused io alloy v, and rejected all testimony 
by the witness in relation to the practice of banks as to notes de- 

posite ‘d for collection, uh ess = Witness — tesiily as to the prac- 
tive or usage of the Commercial Bank of Columbus. The ruling 
of the court on this poiut we think was proper. ‘The note was 
made payable at the Commercial Bank of Columbus; by the agree- 
ment between the parties it was moreover expressly stipulated, that 
it should be sent to that bank for collection ; if, then, any cus‘om 
or practice other than general ecominercial usage were to control the 
management of the note, it was the usage of the Bank of Columbus, 
certainly not the particular usage of other banks not mentioned in 
the contract, and perhaps never within the contemplation of the 
parties to that coniract. The next exception is taken upon an in- 
struction asked of the court to the jury, that unless it was proved to 
their satisfaction, that the note was seat to the Bank of Columbus for 
collection by the plaintiffs, they must find for the defendant. ‘The 
court responded aflirmaiively to the proposition that the note should 
have been sent to the Bank of Columbus for collection, but declared 
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its opinion that by presentment and demand of payment of the note 
ut maturity by the plaintiff’ at the said bank, within banking hours, 
so as to make a legal demand on the makers, the requirement of the 
contract in this particular would be complied with. A nice distine- 
tion might be made between the language of the agreement and that 
of the instruction given upon this point. ‘The distinction, however, 
we should deem to be more apparent and verbal than substantial, 
and not to be applicable either to the intention of the parties, or to 
the real merits of the case. ‘The note was payable at the Commer- 
cial Bank of Mississippi. The maker of the note resided in the 
county in which the bank was situated ; the endorsers Barrett and 
Tarpley, who were to be looked to for payment before proceeding 
against the Camdens, were also residents of the state of Mississippi. 
Every party upon the note must be presumed to have been cognisant 
of its character, and to have known when and where it was payable ; 
and was bound to prepare for his respective responsibility arising 
from his undertaking. Other notice than that to which the law en- 
titled him from his peculiar position upon the note, he had no right 
to claim. It would be going too far, then, to imply any other right, 
or to admit it upon ground less strong than that of express and un- 
equivocal contract. ‘The language of the agreement we hold not to 
amount to this, and as being satisfied with the interpretation that the 
note should be regularly presented and payment thereof demanded 
at the Commercial Bank of Columbus, simply as one of the means 
of collection to be adopted before recourse should be had to the 
last endorsers. 

But it has been contended, that had the note been placed under 
the management of the bank itself, notice might have been given by 
the bank to the maker and prior endorsers, before the maturity of the 
note, and that, thereby, provision might have been made to meet it 
when due. In reply to this argument, it may be said, that the agree- 
ment itself expresses no such purpose or object, in requiring the note 
to be sent to the bank, and we do not think that such an object is 
necessarily implied in the requisition. In the next place, there is no 
proof that the bank would have given notice to the maker and en- 
dorsers, previously to the maturity of the note; nor is there any thing 
in the record to show that this would have been in accordance with 
its practice in similar cases. Under the silence of the contract itself, 
and in the absence of proof dehors the agreement, we are not at 
liberty to set up a presumption, which neither the language of the 
agreement nor justice to the parties imperatively calls for. 

The defendants also excepted to the opinion of the court, given 
upon a prayer to instruct the jury, that the record of the suit by the 
plaintills, against the maker and prior endorsers of the note, did not 
show due diligence as to those parties. This instruction the court 
refused, but, in lieu thereof, instructed the jury, that the record was 
proper evidence to show due diligence on the part of the plaintiff, 
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and that if they believed, from the evidence submitted in addition 
to the record, that the endorsers Barrett and Tarpley had left the 
state of Mississippi, were insolvent, and had left no property in the 
state at the time of the judgment in the said record, the plaintiffs 
were not bound to send executions to the counties in which those 
endorsers respectively resided at the time when suit was instituted 
against them. ‘This court can conceive no just foundation for this 
exception to the ruling of the Circuit Court. The condition to which 
the plaintiff was pledged, was the practice of due, that is, proper, 
just, reasonable, diligence; not to the performance of acts which 
were obviously useless, and from which expense and injury might 
arise, but from which advantage certainly could not. The diligent 
and honest prosecution of a suit to judgment, with a return of nulla 
bona, has always been regarded as one of the extreme tests of due 
diligence. 

This phrase, and the obligation it imports, may be satisfied, how- 
ever, by other means. The asc ertainment, upon correct and suffi- 
cient proofs, of entire_or notorious insolvency, is recognised by the 
law as answ ering the demand of due diligence, and as dispensing, 
under such circumstances, with the more dilatory evidence of a suit ; 
evidence which, in instances that it may be easy to imagine, might 
prove prejudicial alike to him who should exact, and to him who 
would supply it. Dulany v. Hodgkin, 5 Cranch, 333; Violet v. 
Patten, Ibid. 142; Yeaton v. Bank of Alex candria, Ibid. 49. We 
hold, therefore, that, both as to the instruction refused and as to that 
which was given upon this prayer, the decision of the Circuit Court 
was correct. 

We come now to the last exception taken to the opinion of the 
Circuit Court upon the points presented to it. The defendant in 
that court insisted, that, by the law of Mississippi, the plaintifls were 
entitled to a recov ery of the full amount of the note, against the 
maker and endorsers, subject to no set-off between the maker and 
endorsers; and that, if the plaintiffs had, by their neglect, permitted 
a judgment for a smaller amount, the defendant was discharged from 
all accountability for the sum thus lost. ‘The court refused so to lay 
down the law, because the record from the court in Mississippi fur- 
nished the only evidence to which the instruction prayed for referred, 
and no negligence appeared, from the record, in the prosecution of the 
suit against “the defendants thereto. This refusal of the court was 
clearly right, and the reason assigned for it is quite satisfactory. 
ka question to which the instruction asked was designed to apply, 

yas that of due diligence. The timely and bona fide prosecution of 
a hayes is, perhaps, the highest evidence of due diligence. If, in the 
conduct of that suit, the party should be impeded or wronge d, by an 
erroneous decision of the tribunal having cognisance of his case, 
that wrong could, on no just principle, be imputed to him as a fault. 
It certainly does not tend to show him to have been the less diligent 
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in the pursuit of his claim; and least ef ail suould he be prejudiced 
thereby, when the error insisted on has been induced by the person 
Who secks to avail himself of its existence. 

Upon the whole, we consider the rulings of the Cireuit Court, upon 
the several points before it, to be correet; its judgment is, therefore, 
affirmed. 


Unirep Sratres v. Anprew Hopcer. 


If the citation be signed by the clerk, and not by a judge of the Circuit 
Court, or a justice of the Supreme Court, the case will, on motion, be dis- 
missed. 


Mr. Chief Justice TTANEY delivered the opinion of the court on 
motion to dismiss this case. 
This case is brought here by a writ ef error to the Circuit Court 
for the eastern district of Louisiana, and a motion has been made to 
dismiss it, because the citation was signed by the clerk, and not by 
a judge of the Cireuit Court, or a justice of the Supreme Court, as 
directed by the act of Congress of 1789, ch. 20, sect. 22. 

The defendant is not bound to appear here, unless the citation is 
signed in the manner prescribed by law; and as that has not been 
done in this case, the writ must be dismissed. 


as 





Tne state or Maryrnanp, ror THE USE OF WASHINGTON COUNTY, 
PLAINTIFF IN ERROR, v. Tue Batrimorse axnp Ono Rartroap Conx- 
PANY, DEFENDANTS. 


The state of Maryland, in 1836, passed a law directing a subscription of 
$3,000,000 to be made to the eapital stock of the Baltimore and Ohio Rail- 
road Company, with the following proviso, “That if the said company shall 
not locate the said road in the manner provided for in this act, then, and in 
that case, they shall forfeit $1,000,600 to the state of Maryland for the use 
of Washington county. 

In March, 1841, the state passed another act repealing so much of the prior 
act as made it the duty of the company to construct the road by the route 
therein prescribed, remitting and releasing the penalty, and directing the dis- 
continuance of any suit brought to recover the same. 

The proviso was a measure of state policy, which it had a right to change, if 
the policy was afterwards discovered to be erroneous, and neither the com- 
missioners, nor the county, nor any one of its citizens acquired any separate 
or private interest under it, which could be maintained in a court of 
justice. 
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It was a penalty, inflicted upon the company as a punishment for disobeying 
the law; and the assent of the company to it, as a supplemental charter, is 
not suflicient to deprive it of the character of a penalty. 

A clause of forfeiture in a law is to be construed differently from a similar 
clause in an engagement between individuals. A legislature can impose it 
as a punishment, but individuals can only make it a matter of contract. 

Being a penalty imposed by law, the legislature had a right to remit it. 


Tuts case was brought up by writ of error, under the 25th sec- 
tion of the Judiciary Act, {rom the Court of Appeals for the Western 
Shore of Maryland. 

The facts were these :— 

On the 4th of June, 1836, (Laws of Maryland, 1835, chap. 395,) 
the legislature of Maryland passed an act entitled “An act for the 
promotion of inte nal imj provement,” by which subscriptions were 
directed to be made, on "cestain terms, to the capital stock of the 
Chesapeake and Ohio Canal Company, and Baltimore and Ohio 
Railroad Company, to the amount of $3,000,000 to each company. 
The conduct of the canal company having no bearing upon the 
question involved in the present suit, it Is not necessary to notice 
any further the parts of the law which related to it. 

A part of the 5th section of the act was as follows: 

* And the said treasurer shall not make any payment aforesaid 
for subscription to the stock of the Baltimore and Ohio Railroad 
Company, until after a majority of the directors appointed therein 
on behali of this state shall have certified to the treasurer in writing, 
supporie cd by the oath or affirmation of a majority of said directors, 
that ihey sincerely believe in their certificate and statement, that, 
with the » subse ription by this act authorized to be made to eer com- 
pany’s stock, and with the subscription which the ciiy of Baltimore 
may have made by virtue of an aci, passed at December session of 
the year cighteen hundred and thirty-five of this Assembly, or that 
inde ‘pendently of any subscription by any other public authority than 
the city of Baltimore, as aforesaid, and of the cities of Pittsburg and 
Wheeling, and exclusive of any loan secured to it, exclusive of all 
future profits and debts due by the company on interest, the said 
railroad company in their opinion have funds sufficient to complete 
the said railroad from the Ohio river, by way of and through Cum- 
berland, Hagerstown, and Boonsborough, to iis present track near 
to Harper’ s Ferry; and it is hereby declared to be and made the 
duty of the said company to, and they shall so locate and construet 
the said road as to pass through each of said places; which certifi- 
cate of said directors shall be accompanied by an estimate or esti- 
mates of one or more skilful and competent engineers, made out 
after a particular and minute survey of the route of “said road by him 
or them, and verified by his or their affidavit, showing that the 
whole cost of said work will not be greater than the amount of 
funds the said directors shall certify to have been received by said 











536 SUPREME COURT. 





State of Maryland, v. Baltimore & ‘Ohio Railroad Co. 








company, and spplicable | to the construction of the said road: Pro- 
vided, ‘That if the said Baltimore and Ohio Railroad Company shall 
not locate the said road in the manner provided for in this act, then, 
and in that case they shall forfeit one million cf dollars to the state 
of Maryland for the use of Washington county.” 

‘This act was accepted by the railroad company, in a general 
meeting of stockholders, and information thereof communicated to 
the governor, on the 26th of July, 1836. 

On the 24th of September, 1836, the treasurer made his subscrip- 
tion of $3,000,000 to the capital stock of the company. 

On the Ist of October, 1838, a majority of directors on behalf of 
the state gave the certificate and statement required by the act. 

The railroad company having finally located, and being in the 
act of constructing their road, without the limits of Washington 
county, within which Hi; age stow n and Boonsborough are situated, 
a suit was brought in Frederick county, Maryland, in February, 
1841, in the name of the state of Maryland, for the use of Washing- 
ton county agaist the railroad company in an action of debt to re- 
cover $1,000,000. 

In March, 1841, the legislature of Maryland passed an act in 
which they say, “that so much of the 5th section of the act of 1835 
as makes it the duty of the Baltimore and Ohio Railroad Company 
to construct the said road so as to pass through Hagerstown and 
Boonsborough, be and the same is hereby repealed ; and that the for- 
feiture of one million of dollars reserved to the state of Maryland as 
a penalty, in case the said Baltimore and Ohio Railroad C ompany 
shall not locate the said road in the manner provided for in that act, 
be and the same is hereby remitted and released, and any suit in- 
stituted to recover the same sum of one million of dollars, or any 
part thereof, be and the same is hereby declared to be disc ontinued 
and of no effect. - 

In October, 1841, the defendant pleaded the general issue, and 
set forth the abov e act. 

In February, 1842, the case came on for trial, upon the following 

agreed statement of facts : 

“Tt is admitted in this case, that the commissioners of Washing- 
ton county, the parties at whose i instance this action was instituted 
for the use of Washington county, were at the time of institution of 
this suit, and still are a body corporate, duly elected and organized, 
under and by virtue of the act of Assembly of Maryland of 1829, 
chap. 21, and its supplementary acts. It is also admitted that the 
defendants are, and were at the institution of this suit, a body cor- 
porate, duly existing under and by virtue of the act of Assembly of 
Maryland of 1826, chap. 123, and its supplementary acts. It is 
also admitted that this suit is brought at the instance of said com- 
missioners of Washington county ‘to recover, for the use of said 
county, the $1,000,000 which they allege to be forfeited to the said 

¢ 

















JANUARY TERM, 1845. 537 





State of Maryland v. Baltimore & Ohio Railroad Co. 





state, for the use of said county, under the provisions of the 5th 
section of the act of 1835, chap. 395; and it is admitted that the 
said defendants have not, and had not at the institution of this suit, 
constructed or located their road from the Ohio river, by way of 
and through Hagerstown and Boonsborough, to the track of said 
road at Harper’s “F erry, as the same existed at the time of the pas- 
sage of the said act of 1835, chap. 395; but, on the contrary, had 
at the institution of this suit finally located, and are, were then, 
and are now constructing their said road by a different route, and 
without the limits of Washington county, within which the said 
Hagerstown and Boonsborough are situated. It is admitted that 
the said Baltimore and Ohio Railroad Company, in general meeting 
of the said corporation, did accept, assent, and agree to the several 
provisions of the said act of 1835, chap. 395, and did duly com- 
municate their said approval, assent, and agreement, under their 
corporate seal and the signature of their president, to the governor 
of this state, in the manner and within the time prescribed by 
the said act; which approval, assent, and agreement, together with 
the report of the engineer of the said railroad company, which 
was required by the said act to accompany the same, were as fol- 
lows, viz. :” 

(’ ‘he statement then set out all these documents in extenso. The 
engineer framed his estimates for a road to Pittsburg which would 
cost $6,681,468. That part of it passing through Washington 
county is thus described. ‘* The route departs from the Baltimore 
and Ohio Railroad at the mouth of the Little Catoctin, ascends that 
stream to the eastern base of the Blue Ridge or South mountain, 
and thence continues to ascend along its slope to a depression in its 
crest, called ‘ Crampton’s Gap ;’ thence passing through the moun- 
tain by a tunnel of 1500 feet in length, it descends into ‘ Pleasant 
Valley,’ lying between the South mountain and the Elk mountain, 
and proceeds along the western base of the former, to and through 
the town of Boonsborough ; thence to a point near the village ot 
Funkstown ; and thence across the Antietam creek, above the 'Turn- 
pike bridge, to the borough of Hagerstown ; thence through the 
streets of that town, and over Salesbury ridge, to and across the 
Conocochegue creek, about two miles north of Williamsport ; 
thence” &c., &c.) 

“It is also admitted, that after this suit was instituted for the pur- 
pose of recovering the said forfeiture of a million of dollars, the 
legislature of Maryland, on the 10th day of March, 1841 , passed the 
act of December session 1840, chap. 260, repealing the said 5th 
section of the said act of 1835, "ch: ap. 395, as far as relates to the 
said forfeiture of a million of dollars, and releasing the said defend- 
ants from the said forfeiture, and every part thereof, and directing 


any suit instituted to recover the same to be discontinued, and to 
Vox. I1.—68 
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have no effect. It is also admitted, that the said repealing act of 
1840, chap. 260, was passed upon the following memorial of the 
said defendants to the legislature, and that at the time of passing 
the same there was then before the legislature a counter-memorial 
upon the said subject from the said commissioners of Washington 
county, Which memorial and counter-memorial, it is agreed, were 
as follows, to wit:”’ 

(These documents are too long to be inserted.) 

“Tt is further admitied and agreed, that the several acts of Assem- 
bly herein particularly referred to, as well as any other acts or reso- 
lutions of the General Assembly of Maryland, that cither party may 
deem applicable in the argument of this case, either in the County 
Court, or Court of Appeals, or Supreme Court of the United States, 
should the case be hereafter carried by either party to said courts, 
or either of them, shall be read from the printed statute-books, and 
have the same effect and operation in the case, as if duly authenti- 
cated copies thereof were made a part of these statements. 

“It is further agreed that all errors of pleading and of form in any 
part of the proceedings of either party in this case are waived ; 
being the object and understanding of the paities that the tit rs 
of right in controversy between them shall be fairly and fully pre- 
sented to all or either of the said courts, in which the same may be 
pending, and that either of the said parties shall have his pleading 
and proceedings considered as being as perfect as they could be 
made to give him the benefit of the case here stated. It is admitted 
that this suit was the only suit ever brought by the said commis- 
sioners, or at their instance, to recover the : said forfeiture of a mil- 
lion of dollars, and was pe nding when the said act of 1835, chap. 
395, was passed. Upon this statement it is further agreed that, if 
the court shall be of opinion that this action could not be maintained 
if the said repealing act of 1840, chap. 260, had not been passed, 
or that the operation and effect of that repealing act is to release 
the said forfeiture of $1,000,000, and to discontinue and. put an 
end to this suit, then judgment to be entered for the defendants, 
otherwise such judgment is to be entered for the plaintiffs as the 
court may think right and proper. It is further agreed that the 
county court shall enter judgment pro forma for the defendanis. 
The plaintiff to have the same right to take up the case, by appeal 
or writ of error, to the court of appeals, or ultimately to the Supreme 
Court of the United States, as if the judgment in the county court 
had been rendered upon demurrer, or upon a bill of exceptions 
taken in due and legal form upon the facts herein before agreed 
upon.” 

Upon this statement of facts the court of Frederick county gave 
judgment for the defendant, and the case being carried to the Court 
of Appeals, the judgment below was affirmed. 

The writ of error was brought to review this judgment. 
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Jervis Spencer and Sergeant for the plaintiff in error. 

Nelson (atiorney-general) and Johnson for defendants. 

Spencer, for the plaintiff in error, made the following points: 

1. That the act of 1835 is a contract. 

2. ‘That Washington county is a party to that contract. 

3. That the forfeiture is in no sense a penalty. 

Ist. It is not for any criminal or prohibited act amounting to a 
public offence. 

2d. It is not introduced in terrorem, but is a sum to be paid for 
using the license given by the act as a compensation to the injured 
party. 

4. That, by the use of the license by the company, Washing- 
ton county acquired a vested right in the sum stipulated to be 
paid. 

5. That to take away this right from Washington county would 
be inequitable, unjust, and contrary to the first principles of the 
social compact; and therefore the act ought to be so construed, if 
possible, as to avoid that result; and it may be so construed by 
confining its operation to whatever right the state had, ifany. ‘The 
state might release her own power over the matter, leaving in force 
the right of the county. 

6. If otherwise construed, it is repugnant to the state constitu- 
tion, and void. 

7. In the same view, it is repugnant to the constitution of the 
United States, and void. 

And then said— 

This suit is brought in the name of the state of Maryland, to 
recover $1,000,000, which is claimed by the county, under the 
provisions of the 5th section of the act of the legislature of Mary- 
land, at the session of 1835, chap. 395, which are substantially set 
forth in the declaration. 

It is maintained, to support the claim of the plaintiff, that the 
whole act constituted a contract between the state and company ; 
and the Sth section a part of said contract, in which the county is a 
party beneficially interested. 

The provisions of the Ist section of the act are in the very terms 
of contract, and embrace the 5th section as well as the rest of the 
law: ‘If the railroad company shall approve, assent, and agree 
to the several provisions of this act so far as they are applicable to 
said corporation,” &c. ‘The approval, assent, and agreement of the 
company were given as provided for by the act, and that agreement 
gave vitality to the whole law. ‘The state offered, and the company 
accepted the offer, on mutual considerations. It was the congre- 
gatio mentiuim, which is of ihe very essence of contract. 

The case siated shows that at the time of commencing this 
suit, the road had been located out of the limits of Washington 
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county, and that, under the law, the company was liable to pay 
the money. 

But the defence relies on the act of 1840, chap. 260, which 
undertakes to repeal the provision of the act of 1835, chap. 395, 
under which the claim is asserted; and the question is, whether 
that act of 1840 violates the 10th section of the Constitution of the 
United States. 

The first aspect in which the question is to be examined, is, whe- 
ther the 5th section is part of a contract at all, or only criminal pe- 
nalty, which it is maintained to be by the defendant. We maintain 
that it is not only contract, but that it could have no operation as cri- 
minal penalty. 

What is a contract? Chitty on Contracts, . raed Canal Com- 
pany v. Railroad Company, 4 Gill & Johns. 12 8, Ke. 

The Court of Appeals say, we must look to cone urrent legislation 
to find the meaning of the Oth section; and refer to the act of 1840, 
chap. 260, which uses the term “ penalty.”” But could the act of 
1840, afier the suit was brought, alter the character of the thing? If 
it was contract when the suit was brought, the act of 1840 could not 
make it criminal penalty. ‘The legislature could not stretch the shoe 
or contract it, and make the previous law mean one thing or an- 
other, as they might choose to call it, and when they had a manifest 
motive in endeavouring to alter its character. 

Concurrent legislation, prior to the act of 1840, proves that the 
legislature understood it as contract, and nothing else. ‘The act of 
1826, chap. 125, sect. 14, which was the original charter, authorized 
the company to enter upon any lands for a location. Afterwards, 
by the act of 18 27, chap. 104, sect. 3, the legislature thought pro- 
per to restrict the company to a location within Frederick and Wash- 
ington counties, but did the *y do it by a criminal enactment? No. 
They knew they could not do that, and they entered into a distinet 
coniract for the purpose. Stress is laid by ihe other side on the fact 
that the terms of contract are used in the same section of the act of 
1827, which makes the restriction; and the inference ts deduced 
that if the Sth seeiion of the aet of 12235 were intended to be con- 
tract, the terms cf contract would have been used in that section 
also. But the important fact is entirely overlooked, that the words 
of contract, in the first section of the aet of 1835, embrace the whole 
acti; whereas, in the act of 1827, there were no such general words 
of assent and agreement to the whole act, but they applied only to 
the respective secilons. 

The Court of Appeals refer to the 9th section of the act of 1835, 
and say that, inasmuch as a special contract was required to be 
made by that section, therefore the legislature could not have intend- 
ed to make the Sth section contract. ‘This consiruciion cannot be 
justified. It would involve the construction that many of tie most 
essential stipulations of the company are not its contract, because 
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the particular sections in which they occur do not require other spe- 
cial contracts with reference to the same. The 9th section required 
a distinct contract, in order that if the state should ever have occa- 
sion to sue on it, the suit should not be embarrassed by all the va- 
rious matter embraced by the law. It was an arrangement of con- 
venience. When the company agreed to the law, and accepted the 
same, it was under contract to fulfil the 9th section by an additional 
contract. ‘That section was a contract, to be performed by entering 
into another contract; and it was as much a contract as the subse- 
quent contract would be such, after it should be entered into. 

‘There are thousands of instances of this, where contracts are in 
part, or the whole, to be performed by entering into other contracts. 

The right to choose a location was‘a vested franchise of the com- 
pany, its property, which the legislature of Maryland had no right to 
interfere with by a criminal enactment. Canal Company v. Railroad 
Company, 4 Gill & Johns. R. 144. ‘The obligation to go through 
Frederick and W ashingion counties, Sage the act of 1827, was re- 
Jeased by the act of 1831, chap. 251; and the company stood un- 
trammelled, without any power of nebo: by the legislature. Their 
contract or agreement was absolutely essential to bind them down to 
any particular location. The 5th section, in any other sense but 
contract, is a dead letter. 

It has been asked, suppose the act had said that the company 
should be liable to Washington county in damages, would that be 
contract? And again, that if the road should leave the prescribed 
points it should be a misdemeanor, would that be contract? It is 
submitted, that it would be, in both cases. ‘The courts have said, 
in the authorities I have read, that the right to choose a location is 
the property of the company, and it could be liable neither for da- 
mages nor a misdemeanor, for using properly its own property. 
It might contract to use iis prope rty ii a certain way, and if nothing 
be said about damages for the breach, a liability for such damages 
is implied in every contract. ‘lo declare, in express terms, what is 
implied in every contract, certainly would not vitiate it. Private 
individuals could not contract that the act of one should be a misde- 
meanor, but a misdemeanor is an offence against the state, and 
surely a party who has an absolute right to do a thing, independent 
of legislative control, may contract with the state that he will not do 
it, and if he does, it shall be a misdemeanor. A state may do many 
things, in the way of contract, that an individual cannot do, for 
there is no public policy to restrain her, nothing but the written Con- 
stitution. 

There is another kind of penalty which is the penalty of a contract. 
This is not such a case, but it is the eciual contract of the party to 
pay the million, in the event which has neces 2 Pothier on Ob- 
ligations, 86, &c., 93, 94, 95, 96; 7 Wheat. 18. 

oW ashingion county had a goad subsisting interest in the contract. 
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If any consideration were necessary to sustain the use, it amply 
exists in the moral obligation which the state owes to the people to 
protect their interest and nourish their prosperity. ‘The Court of 
Appeals say, that, “Sas a county, she stands to the state in the rela- 
tion of a child to a parent;”? and this would furnish consideration 
enough. Green v. Biddle, 8 Wheat. 151; Lloyd v. Spillet, 
2 Atk. 149. 

But no question of consideration can arise here, as the acceptance 
and contract of the company is under the solemnities of a seal, which 
implies a consideration. 

No consideration is necessary. Dartmouth College case, 4 Wheat. 
698 ; 3 Story on the Const. 257, 258; Carnigan v. ‘Morrison, : 2 Met- 
ealf, 396; Willis on Trustees, 216; Cooker v. Child, 2 Levinz, 14; 
4 Kent’s Com. 307, and cases there referred to. 

The sovereignty of a state is above the restrictions of the common 
law and the statutory law. ‘They must all yield to the sovereign 
will; and what would be necessary to the contract or grant of an 
individual would by no means be necessary to the same things of a 
State. 

Even though Washington county had been ignorant of the provi- 
sion in the law, made for her benefit at the time of its passage, she 
could have availed herself of it; and she did affirm it when she in- 
stituted the suit, if not before. 4 Kent’s Com. 307, &e. 

The use de clare d in the act of 1835 ought to be as sacred as any 
other right of property. It is property to : the county. It is vested 
under the law of the state. It vests under the same sanction which 
secures to a citizen his estate. It is an interest in a contract, vested 
under the sacred sanction of the law, and is inviolate under the Con- 
stitution. 

The county enjoyed great advantages before the construction of 
this road. One of the” oreatest thoroughfares in the country (the 
great national road) passed for fifty miles through her territory. 
‘Twenty four-horse stage-coaches, filled with passengers, daily passed 
over the road, and it was constantly lined with immense wagon- 
teams, travelling to and from the great west. All these people and 
horses had to be fed. It made a most profitable market for our farm- 
ers. Houses were built all along the road, to accommodate the eus- 
tom. It is now all gone. The farmers lose the profits of their pro- 
vender and marketing; the whole country feels the depression; and 
the houses which were a few years ago comfortable inns, and profit- 
able to their proprietors, are going to decay, a dead loss. ‘The mil- 
lion we seek to recover can never indemnity the county for the injury 
she has sustained. 

Maryland was about to apply large sums to the construction of 
this great work, (the Baltimore and Ohio Railroad;) the means 
were to be obtained in part from Washington county; and could 
any more cruel injustice be conceived than for the state to appro- 
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priate the money of the people, and pledge the property of Wash- 
ington county, for the construction of a work which would take from 
the county all the benefits it enjoyed? Surely every principle of 
justice and moral duty required that the state should protect the 
county; and the stipulations of the 5th section were no doubt intend- 
ed for that. 

‘The state was a mere trustee after the contract was made, and 
could not deny to the county the right to use her name in bringing 
the suit. Payne v. Rogers, 1 Doug. 407; Carter & Moore v. In- 
surance Company, 1 Johns. Ch. R. 463; Green v. Biddle, 8 Wheat. 
89; Kiersiead v. The State, 1 Gill & Johns. 246. 

It has been argued, by the other side, that the state has entire 
control over the corporation of Washington county, and can destroy 
it at her pleasure. We admit that the legislature has absolute con- 
trol of the political powers of a political corporation, to amend, or 
modify, or repeal them. But as long as the corporate organization 
continues, the county is as capable of taking as a natural person, 
und its contracis are equally protected. ‘The act of 1829, chap. 21, 
sect. 3, incorporates the coimiissioners of Washington county, and 
enables them to hold all kinds of estate. The Constitution made no 
distinction in the classes of contracts whose obligation was forbidden 
to be impaired, but protects those made by corporations equally 
with those made by individuals. Green v. Biddle, 5 Pet. Cond. 
Rep. 390. 

The right of a legislature over charters does not imply a right to 
the property held under those charters. 9 Cranch, 335; 16 Mass. 
Rep. 84, 85, 86 ; 2 Kent’s Com. 275, 3d ed. 


Nelson, attorney-general, for defendants in error, referred to and 
commented on ihe various laws of Maryland respecting the railroad 
company, and said, that the only question in the case was, whether 
the act of 1840 was valid and legitimate. Upon this point three 
propositions could be stated — 

1. The proviso in the preceding act, which declares a forfeiture, 
imposes it as a penalty. 

2. If it be a penalty, the legislature had a right to remit it, and 
did remit it. 

3. If the stipulation in the 5th section of the act of 1835 be a 
contract in its nature, the legislature was competent to release it, 
and did so. 

1. Is the proviso a contract or mere penalty? This must be an- 
swered by a reference to the terms of the act, to the circumstances 
under which it was passed, and to acts in part materia. Let us exa- 
mine each. ‘The Sth section prescribes a duty to be performed by 
the railroad company. It says, ‘It shall be the duty of the com- 
pany,” and the performance of it is sanctioned by a forfeiture. The 
language is not that they shall pay if they fail to comply, but that 











544 SUPREME COURT. 





‘State of Maryland v Baltimore & Ohio Railroad Co. 


they shall forfeit $1,000 ,000. What is a forfeiture? It isa penalty 
imposed by a superior power for an omission to perform a duty. 
The terms of the aet, therefore, mean a penalty by denouncing for- 
feiture as a punishment. The act of 1837, 4th section, contained 
an offer to the company, which was not accepted ; but its language 
is, that it shall * not be construed to repeal the forfeiture to Wash- 
ington county.” The act of 1840 contains the same idea; it re- 
mits a forfeiture. In the act of 1835, different expressions are used 
in the 7th and 9th sections, where it 1s declared that ‘‘the company 
shall bind itself by an instrument to pay,” &c.; and in the 14th 
section, where the duty of providing transportation is imposed upon 
the company, they are made liable to an action by any party 
aggrieved. In the 5th section, it is not the less a penalty because 
the amount is ascertained. If the legislature meant the obligation 
in the 5ih section to rest on contract, can it be accounted for that 
they did not use the appropriate terms, when they did so in the 7th 
and 9th sections? It has been said, that the railroad company as- 
sented to the act, and that it thus became a contract. But the assent 
was given to the act as it siood, with the penalty in it. Assent to 
it did not change a penaliy into a contract. The act of Virginia 
contained penalties for wronging persons, but by accepting this the 
company left it optional with the proper authorities of Vi irginia 
whethe ‘r to enforce the penalties or not. 

If it be a penalty, has the legislature the power to release it 
Whether injustice was or was not done to Washington county, was 
a question for the legislature to decide, but not for this court, which 
must jus dicere, and not jus dare. In England, the king cannot re- 
mit a penalty where private rights are involved, but parliament can. 
2 Black. Com. 437, 446; 1 Wm. Black. Rep. 451. 

Where a forfeiture is imposed by act of Congress, and the law ex- 
pires, the forfeiture cannot be enforced, although there was a judg- 
ment below. 1 Cranch, 104; 5 Cranch, 281 ; 6 Cranch, 203, 329. 

Decisions in the different states are uniform on this point. 
2 McCord, 1; 2 Bailey, 584; 1 Missouri, 169; Breeze, 115; 
1 Murphy, 465; 1 Stew. Ala. Rep. 346; Allen, N. H. 61; 
4 Yeates, 392. 

It is clear, therefore, that if this provision is in the nature of a 
penalty, the law of 1840 is valid. 

3. Suppose, however, that the stipulation is in the nature of a 
contract, had the legislature power to release it? ‘The act of 1840 
professes to release it, whether it be contract or penalty. It is not 
denied that a state may make a contract, and if she does, that she 
cannot break it. The Constitution intended to protect private pro- 
perty, whether of corporations or individuals. Is Washington 
county such a person? We say, that she can have no interest se- 
parate from the state. She is a component part of Maryland, and 
is separate only for the purpose of executing the sovereign will of 
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the state. The distinction between public and private corporations 
must exist in such a case, if it exists at all. In 1804 the Levy Court 
was incorporated, the justices of which were appointed by the state, 
but they had no power to levy taxes, nor any other power, except 
that which was conferred upon them by law. In 1839, commis- 
sioners were authorized by law to supersede the Levy Court, with 
the same powers. They cannot be the cestui que use of the state, 
for they had no authority to accept such a use, and could not appro- 
‘ag the money, if it were given to them. ‘The state could pass a 
aw, directing the purpose for which it should be expended, and 
even order it to be paid over to the railroad company. Maryland 
can abolish Washington county. Suppose that on the day after the 
forfeiture the county were to be annihilated or broken up, and parti- 
tioned amongst the adjacent counties, what would be done with the 
funds on hand? It would be for the state to prescribe their direc- 
tion. 9 Cranch, 43, 52, 292. 

If the distinction between public and private corporations be that 
interests are protected, all are protected, because there can be no 
litigation without interests. 4 Wheat. 629, 630, 659, 660, 693, 
694; 13 Wend. 325, 334, 337. 

Was a right of action such a property as is protected? The pe- 
nalty was never reduced into possession, and the state had a right 
to defeat the remedy when it was sought by a suit in its own name. 
All the points in this case are covered by 1 Missouri Rep. 169. 
Counties are public corporations, and can be changed or modified 
at the pleasure of the state. Breese, (Illinois Rep.) 115. 

In the case of the town of Pawlet private interests were involved ; 
it was not intended to throw the shield of protection over public 
property. The public may do what they please with their own. A 
legislature cannot repeal a charter, and take the property of indivi- 
duals; but if you refuse to it the power to control public funds, 
you strip it of a useful and legal authority. 


R. Johnson argued upon the same side, but of his argument the 
Reporter has no notes. 


Sergeant, for plaintiff in error, in conclusion, stated the facts in 
the case, referred to the acts of Assembly, and then argued that the 
proviso in the act of 1835 was not a penalty. There was an alterna- 
tive, an option given to the railroad company, either to make the 
road as directed, or to pay the money. The nature of the proviso 
was perfectly understood by the legislature. The previous part of 
the law enacted, that the company should pass through three towns. 
Had the law stopped there, the obligation would have been com- 
plete, under the penalty, as it is said by the other side, of forfeiting 
their charter. But the proviso makes a difference. If the company 
choose to pay the money, they may decline to obey the enacting 
clause. The difference between a law and an agreement is, that 
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the one is binding absolutely, and the other not without an assent. 
But here the company were required to signify their assent to the 
law, which shows that the legislature thought they were making a 
contract. When a state becomes a contracting party, she acts with 
no higher power than an individual, except that sometimes persons 
are made able to contract who would be unable, without the assist- 
ance of legislation. A confusion arises in some cases from the 
same power making laws and contracts; and the different mode of 
action must be steadily kept in view. A treaty is binding, and yet 
there is no exercise of a legislative power. In the case before us, 
the company were not bound to adopt any certain route. All that 
the legislature said was, that if they did not agree to pass through the 
three towns, they should not have the subscription of $3,000,000. 
It makes no difference, in a legal point of view, whether it was or 
was not difficult to construct the road along that route. ‘This cir- 
cumstance did not alter the contract. If they had agreed to pay the 
$1,000,000, the legislature could not have compelled them to pass 
through the towns. 

The act of 1840 does not declare what that of 1835 was, but 
professes to annihilate it. But the legislature cannot do this. ‘They 
cannot even construe the law, which is the peculiar province of 
acourt. ‘There is nothing in this disability derogatory to the dig- 
nity of Maryland, because it is common to all the states. Courts 
may look at acts which are in pari materia, but the examination is 
only to guide their judgment, and not because the legislature has a 
right to construe a contract already made. When the Constitution 
of the United States protects contracts, it means that they shall be 
defined and construed according to received and settled principles ; 
there is no exception of implied contracts or those made by states 
or corporations, public or private. Public corporations have a right 
to make contracts and to sue, and there is no exception of a penalty 
by contract, such, for example, as a bond. ‘This court has always 
acted up to the letter and spirit of the Constitution, and it is a sub- 
ject of rejoicing that its opinions have found their way into the 
hearts of the people, and become guides of action. In a conven- 
tion of the people of Pennsylvania, which met not long since, an 
argument addressed to that body, founded on the decisions of this 
court, settled a question which had been much debated. It isa 
principle that contracts must be interpreted by the judiciary, and 
this is equally true of contracts made by individuals or states, All 
the incidents of contracts are protected also, and no equivocation 
or subterfuge will be allowed. The only distinction which can be 
made amongst penalties, is regarding crimes and contracts. No 
one can contract to commit a crime; it would be void. If the act 
of 1840 impairs the obligation of a contract, it is nugatory. Between 
individuals, this would be considered a case of contract, and there 
is in the law no exercise of the legislative power, which would 
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have been the case if Washingion county, by it, had been empow- 
ered to make a contract. But this was not necessary. The state 
could contract, undoubiedly, and so could the railroad company, 
and a third party is introduced with the consent of both. A char- 
ter is a contract; but provisions are sometimes introduced into it 
which are not matters of contract. 4 Wheaton, 235. In the pre- 
sent case, the acceptance completed the contract. If you strike out 
of the law the words, “ for the use of Washington county,” there 
is nothing to show what was to be done with the money. But when 
these were inserted, it prevented the state from claiming it for her- 
self; if she had done so, the railroad company would have been 
justified in refusing to pay. Here then were two parties, each 
capable of contracting; and as to the capacity of Washington 
county so to do, it was held, in the case of ‘Terrett and Taylor, 
that the recognition of a power to contract is equivalent to a fresh 
erant of power. A bond between A. and B., for the use of C., 
admits C.’s interest, and suit must be brought in the name of the 
obligee. When a bond is assigned, there is an implied engagement 
that the assignor will do nothing to impair the interest of the other 
party. A cestui que trust has, in equity, a control of the fund. 
Black v. Zacharie, decided at this term. 

The act of 1835 is, in fact, a stipulation for a license to depart 
from a prescribed route. It has been said, by the other side, that it 
is a penalty, that the legislature can release it, and that if it is a 
contract, the legislature can annul it. If it is a penalty, and the 
state has released it, the question cannot come up here. We have 
no desire to say any thing as to the power of a state over criminal 
penalties, such as that in 10 Wheaton. It is said that Washington 
county was not a party to the contract. But it seems to be con- 
ceded that if it were not for the act of 1840, there would be no 
opposition to the claim. ‘There was a time then, when Washington 
county had an interest, and this remained at the institution of the 
suit. If the state of Maryland were to receive the money as the 
plaintiff in the cause, perhaps we could not legally coerce her to 
pay it to Washington county. But she would be morally bound to 
do so. The moment that the railroad company determined not to 
pass through the three towns, Washington county acquired a right. 
The trustee and the party bound have concurred to destroy the con- 
tract, and it is only in consequence of this, that Washington county 
does not stand as it did at first. It has been said that the legislature 
could take away the remedy by which the contract was to be 
enforced. But the decisions of this court are uniform, that a legis- 
lature cannot take away a right, under pretence of affecting the 
remedy. ‘The last case upon this point is Bronson v. Kenzie, 1 
Howard, 311. 

If the law impairs a remedy, or varies a contract a hair’s breadth, 
it is void; and it makes no difference whether it is a general or a 
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special baie, In the case be fore us, the plaintiffs are put in a worse 
situation than they were before, and the same thing is intended to 
be accomplished as if a law had been passed forbidding them to 
bring a suit. 

It is said that W ashington county is a public municipal corpora- 
tion, and therefore within the control of the legislature. But in the 
act of 1835, there was no reservation of power upon this ground. 
It may be that the votes of some few persons were required to pass 
the law, who would not have voted for it if any such reservation 
had been made. Men cannot be such general philanthropists as to 
give up the interests of their own immediate neighbourhood. Sup- 
pose Washington county to have said, if you take away the road 
from us, you must make compensation. In such case, the law 
would not have been passed with a reservation in it like the one just 
spoken of. And if it be a contract, it is violated for the benefit of 
the railroad company. ‘The argument on the other side goes to the 
extent that every contract, made by a public municipal corporation, 
is beyond the pale of the Constitution. ‘There is no decision of 
this court that such a charter and property can be taken away. One 
of the complaints in the Declaration of Independence is, that char- 
ters were taken away ; and this practice, in part, produced a revolu- 
tion in England. By this argument, they may all be swept off; and 
such corporations may, moreover, be asked what they are going to 
do with their property. It has been said, that supposing it to be a 
contract, it cannot inure to the benefit of W ashington county. But 
an implication cannot be made contrary to what is expressed, or 
what is just and right. What Washington county is going to do 
with the money is of no concern to the railroad company, the true 
defendant in this case. Ii may educate the poor with it; it may 
pay debts, or it may erect a monument to that glorious clause in 
the Constitution which enables it to assert its rights in this court. 


Mr. Chief Justice TANEY delivered the opinion of the court. 

The question brought before the court by this writ of error de- 
pends upon the construction and effect of an act of the General 
Assembly of Maryland, passed at December session, 1835, entitled 
** An act for the promotion of internal improvement.” 

The original charter of the Baltimore and Ohio Railroad Company 
authorized it to construct a railroad from Baltimore to some suitable 
point on the Ohio river, without prescribing any particular route over 
which the road was to pass; leaving the whole line to the judgment 
and discretion of the company. But by the act above mentioned the 
state proposed to subscribe $3,000,000 to its capital stock, provided 
the company assented to the provisions of that law; and, among 
other provisions, this act of Assembly required the "road to pass 
through Cumberland, Hagerstown, and Boonsborough; and pro- 
vided also that, if the road was not located in the manner therein 











JANUARY TERM, 1845. 549 
State of Maryland vw. Baltimore & Ohio Railroad Co. 








pointed out, the company “ should forfeit $1,000,000 to the state 
for the use of W ashington county.” 

The towns of «Cumberland, Hagerstown, and Boonsborough, are 
all situated in Maryland ; the ‘first in Alleghany county and the two 
latter in Washington. 

This law was assented to by the company, and became obligatory 
upon it, and the sum proposed was subscribed by the state ; but for 
reasons which it is not necessary here to mention, the company did 
not locate the road through Hagerstown or Boonsborough, nor pass 
through any part of Washington, on its way from Harper’s Ferry to 
Cumberland, to which point the road has been made ; and this suit 
was thereupon brought, at the instance of the commissioners of 
Washington county, in the name of the state, for the use of the 
county, to recover the $1,000,000 above mentioned. After the 
suit had been instituted, the state, at December session, 1840, passed 
a law repealing so much of the act of 1835 as required the compan} 
to locate the road through Hagerstown and Boonsborough, and re- 
mitting the forfeiture of the $1,000,000, and directing any suit insti- 
tuted to recover it to be discontinued. 

The commissioners of Washington county, however, at whose 
instance the action was brought, insisted that the money was due to 
the county by contract, and that it was not in the power of the state 
to release it; ; and upon that ground continued to prosecute the suit; 
and the Court of Appeals of the state, having decided against the 
claim, the case is brought here by writ of error. 

Undoubtedly, if the money was due to Washington county by 
contract, the act of 1840, which altogether takes away the remedy, 
would be inoperative and void. But even if the provisions upon 
this subject in the act of 1835 could be regarded as a contract with 
the railroad company, it would be difficult to maintain that the 
county was a party to the agreement or that it acquired any private 
or separate interest under it, distinet from that of the state. It was 
certainly at that time the policy of the state to require the road to 
pass through the places mentioned in the law, and if it failed to do 
so, to appropriate the forfeiture to the use of the county. But it 
cannot be presumed that in making this appropriation the legisla- 
ture was governed merely by a desire to advance the interest of a 
single county, without any reference to the interests of the rest of the 
state. On ihe contrary, the whole scope of the law shows that it 
was legislating for state purposes, making large appropriations for 

improveme nts in different places ; and if the ‘policy which at that 
time induced it to prescribe a particular course for the road, and in 

case it was not followed to exact from the company $1,000,000 and 
devote it to the use of Washington county, was afterwards discovered 
to be a mistaken one, and likely to prove highly injurious to the 
rest of the state, it had unquestionably the power to change its 
policy, and allow the company to pursue a different course, and to 
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release i it frou its ob ligations both as to the direction of the road 
and the payment of the money. For, in doing this, it was dealing 
altogether with matters of public concern, and interfered with no 
private right; for neither the commissioners, nor the county, nor 
any one of its citize ns, had acquired any separate or private interest 
which could be maintained in a court of justice. 

As relates to the commissioners, they are not named in the law, 
nor were they in any shape parties to the contract supposed to have 
been made, nor is the money declared to be for their use. ‘They 
are a corporate body, it is true, and the members who compose it 
are chosen by the people of the county. But like similar corpora- 
tions in every other county in the state, it is created for the purposes 
of government, and clothed with certain defined and limited powers 
to enable it to perform those public duties which, according to the 
laws and usages of the state, are always intrusted to local county 
tribunals. Formerly they were appointed in all of the counties an- 
nually, by the executive department of the government, and were 
then denominated the Levy Court of the county ; and in some of the 
counties they are still constituted in that manner, the legislature 
commonly retaining the old mode of appointment, or directing an 
election by the people, as the citizens of any particular county may 
prefer. But, however chosen, their powers and duties depend upon 
the will of the legislature, and are modified and changed, and the 
manner of their appointment regulated at the pleasure of the state. 
And if this money had been received from the railroad company, 
the commissioners, in their corporate capacity, would not have been 
entitled to it, and could neither have received nor disbursed it, nor 
have directed the uses to which it should be applied, unless the 
state had seen fit to enlarge their powers and commit the money to 
their care. If it was applied to the use of the county, it did not by 
any means follow that it was to pass through their hands, and the 
mode of application would have depended altogether upon the will 
of the state. ‘This corporation, therefore, certainly had no private 
corporate interest in the money, and indeed the suit is not entered 
for their use, but for the use of the county. ‘The claim for the 
county is equally untenable with that of the commissioners. The 
several counties are nothing more than certain portions of territory 
into which the state is divided for the more convenient exercise of 
the powers of government. They form together one political body 
in which the sovereignty resides. And in passing the law of 1835, 
the people of Washington county did not and could not act as a 
community having separate and distinct interests of their own, but 
as a portion of the sovereignty ; their delegates to the General As- 
sembly acting in conjunction with the delegates from every other 
part of the state, and legislating for public and state purposes, and 
the validity of the law did not depend upon their assent to its pro- 
visions, as it would have been equally obligatory upon them, if 

















JANUARY TERM, 1845. 551 








State of Maryland v. Baltimore & Ohio Railroad Co. 








every one of their delegates had voted against it, provided it was 
passed by a constitutional majority of the General Assembly. And 
whether the money was due by contract or otherwise, it must, if 
received and applied to the use of the county, have yet been re- 
ceived and applied by the state to public purposes in the county. 
For the county has no separate and corporate organization by which 
it could receive the money or designate agents to receive it or give 
an acquittance to the railroad company, or determine upon the 
uses to which it should be appropriated. We have already seen 
that the corporation of commissioners of the county had no such 
power ; and certainly no citizen of the county had any private and 
individual property in it. It must have rested with the state so to 
dispose of it as to promote the general interest of the whole com- 
munity, by the advantages it bestowed upon this particular portion 
of it. 

Indeed, if this money is to be considered as due, either to the com- 
missioners or to the county, by contract with the railroad company, 
so that it may be recovered in this suit, in opposition to the will and 
policy of the state, it would follow necessarily that it might have 
been released by the party entitled, even if the state had desired to 
enforce it. And if the state had adhered to the policy of the act in 
question, and supposed it to be for the public interest to insist that the 
road should pass along the line prescribed in that law, or the company 
be compelled to pay the million of dollars, according to the construc- 
tion now contended for, the commissioners or the county might have 
counteracted the wishes of the state, and, by releasing the company 
from the obligation to pay this money, allowed them to locate the 
road upon any other line. And if the construction of the plaintiff in 
error be right, the legislature of Maryland, in a case where the 
whole people of the state had become so deeply concerned by the 
large amount subscribed to the capital stock of the road, that its suc- 
cess or failure must seriously affect the interests of every part of the 
state; and where the improvement was regarded as of the highest 
importance to its general commercial prosperity; it deliberately de- 
prived itself of the power of exercising any future control over it, 
and left it to a single county or county corporation to decide upon 
the course of the road, and either to insist on the line prescribed by 
the legislature, or to release the company from the obligation to pur- 
sue it, without regard to the wishes or interest of the rest of the state. 
Whether the million of dollars was reserved by contract, or inflicted 
as a penalty, such a construction of the law cannot be maintained. 

But we think it very clear that this was a penalty, to be inflicted 
if the railroad company did not follow the line pointed out in the 
law. It is true, that the act of 1835, which changed in some im- 
portant particulars the obligations imposed by the original charter, 
would not have been binding on the company without its consent ; 
and the 1st section, therefore, contains a provision requiring the 
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consent of the company in order to give it validity. And when the 
company assented to the proposed alterations in their charter, and 
agreed to accept the law, it undoubtedly became a contract between 
it and the state; but it was a contract in no other sense than every 
charter, whether original or supplementary, is a contract, where 
rights of private property are acquired under it. Yet, although this 
supplementary charter Was a contract in this sense of the term, it 
does not by any means follow that the legislature might not, in the 
charter, impose duties and obligations upon the company, and in- 
flict penalties and forfeitures as a punishment for its disobedience, 
which might be enforced against it in the form of criminal proceed- 
ings, and as the punishment of an offence against the law. Such 
penal provisions are to be found in many charters, and we are not 
aware of any case in which they have been held to be mere matters 
of contract. And in the case before the court, the language of the 
law requiring the company to locate the road so as to pass through 
the places therein mentioned, is certainly not the language of con- 
tract, but is evidently mandatory, and in the exercise of ‘legislative 
power; and it is made the duty of the company, in case they assent 
to the provisions of that law, to pass through Cumberland, Ha- 
gerstown, and Boonsborough : and if they fail to do so, the fine 
of $1,000,000 is imposed as a punishment for the offence. And 
a provision, as in this case, that the party shall forfeit a particular 
sum, in case he does not perform an act required by law, has al- 
ways, in the construction of statutes, been regarded not as a contract 
with the delinquent party, but as the punishment for an offence. 
Undoubtedly, in the case of individuals, the word forfeit is construed 
to be the language of contract, because contract is the only mode in 
which one person can become liable to pay a penalty to another for 
a breach of duty, or the failure to perform an obligation. In legis- 
lative proceedings, however, the construction is “otherwise, and a 
forfeiture is always to be regarded as a punishment inflicted fora 
violation of some duty enjoined upon the party by law; and such, 
very clearly, is the meaning of the word in the act in question. 

In this aspect of the case, and upon this construction of the act of 
Assembly, we do not understand that the right of the state to release 
it is disputed. Certainly the power to do so is too well settled to 
admit of controversy. ‘The repeal of the law imposing the penalty, 
is of itself a remission. 1 Cranch, 104; 5 Cranch, 281; 6 Cranch, 
203, 329. And in the case of the United States v. Morris, 10 Wheat 
287, this court held, that Congress had clearly the power to authorize 
the ‘secretary of the Treasury to remit any penalty or forfeiture in- 
curred by the breach of the revenue laws, either before or after judg- 
ment; and if remitted before the money was actually paid, it em- 
braced the shares given by law in such cases to the officers of the 
customs, as well as the share of the United States. The right to re- 
mit a penalty like this stands upon the same principles. 
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We are, therefore, of opinion, that the law of 1840, herein before 
meniioned, did not impair the obligation of a contract, and that the 
judgment of the Court of Appeals of Maryland must be affirmed. 





James Stimpson, PLAINTIFF IN Error, v. West Cuester RatLroap 
ComPANy. 


The 38th rule of court forbids the insertion of the whole of the charge of the 
court to the jury in a general bill of exceptions, but requires that the part 
excepted to shall be specifically set out. 

This court has not the power to correct any errors or omissions which may 
have been made in the Circuit Court in framing the exception; nor can it 
regard any part of the charge as the subject-matter of revision, unless the 
judges, or one of them, certify under his seal, that it was excepted to at the 
trial. 

If the omission of a part of the charge, which was in fact embraced in the 
exception, is a mere clerical error, the party will be entitled to a certiorari, 
upon producing a copy of the exception, properly certified. 

But in no case can the exception certified under the seals of the judges of the 
Circuit Court be altered or amended. 


A SUGGESTION was made, in this case, of diminution in the record, 
and a motion for a certiorari to bring up the charge which the court 
delivered to the jury on the trial of the cause in the Circuit Court 
of the United States for the Eastern District of Pennsylvania. 


Mr. Chief Justice TANEY delivered the following opinion of the 
court. 


The plaintiff in error in this case suggests that there is diminution 
in the record, in omitting the charge to the jury which was delivered 
at the trial by the Circuit Court, and moves for a certiorari, that it 
may be set out at length, and appended to the record. 

So much of the charge of the court as was excepted to at the 
trial, is inserted in the record as it now stands; and by the 38th 
rule of this court, adopted at January Term, 1832, it was ordered, 
that thereafter “the judges of the Circuit and District Courts do 
not allow any bill of exceptions, which shall contain the charge of 
the court at large to the jury, in trials at common law, upon any 
general exception to the whole of such charge. But that the party 
excepting be required to state distinctly the several matters in law, 
in such charge, to which he excepts; and that such matters of law, 
and those only, be inserted in the bill of exceptions, and allowed 
by the court.” 

The record now before us contains as much of the charge as is 
authorized, by this rule, to be inserted in the exception, and the 
motion for a certiorari must therefore be overruled. 


Vor. III.—70 3A 
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J. R. Ingersoll afterwards filed, and read in open court, the fol- 
lowing suggestion in writing, to wit: 

In the printed record, a mere omission is made of a portion of 
the manuscript charge. 1. After the reference to Evans v. Jordan, 
9 Cranch, 201, (printed record, p. 30, near the bottom of the 
page,) there are four and a half pages of manuscript, (pages 26, 
27, 28, 29, 30.) 2. On page 27 of the manuscript are these 
words: ‘It thus appears that the act of 1839 goes only one step 
beyond those of 1832 and 1836, and is a dead letter, if it pro- 
tecis the person who has purchased, constructed, or used the 
machine invented,” &e. 

A memorandum endorsed by Judge Baldwin, ‘‘ Stimpson v. West 
Chester Railroad Company. Exceptions to the charge.” In this 
memorandum are found the following words: ‘7 sect. act of 1839 
goes only one step beyond those of 1832 and 1836, and is dead 
letter so far as protection against such subsequent use.” 

3. On page 30 of the manuscript charge are these words: In 
the case before us, it clearly appears that the defendants constructed 
their railroad with the plaintiff’s curves, in 1834, one year or more 
before the plaintiif’s application for his renewed patent, conse- 
quently they may continue its use without liability to the plaintiff.” 

The same memorandum, endorsed by Judge Baldwin, contains 
these words: “As defendants made railroad in 1834, they may 
continue use.” 

Thus it will be perceived, the very points objected to in writing, 
and the writing received and admitted to be such by Judge Bal 
win, are omitted in copying the charge at the clerk’s office at Phila- 
delphia. ‘The language of the charge, as written out, is somewhat 
more extended than that of a memorandum hastily made while 
it was delivered, but it is, throughout, substantially, and in part, 
literally the same. 

The “‘ important question” in the case was, the defendants’ right 
to use, after the date of the second patent, the specific machine 
constructed and used by them before the date of that patent. This 
question, according to the printed record, is not decided at all, nor 
left to the jury, nor any result arrived at in regard to it. 

The whole charge is not wanted, but only those parts distinctly 
excepted to at the moment, and inadvertently omitted by a copyist. 

It is obvious, besides, that the charge, or the fragment of a 
charge printed, is not only elliptical, but insensible. The judge 
says, (p. 30,) “¢ Another important question,” &c., yet no question 
appears. ‘The manuscript must be consulted in order to give 
meaning or object to the phrase. 

The counsel for the defendant in error would probably learn with 
some surprise, that this application has been refused. In the paper 
book which that counsel has caused to be printed, page 3, third 
paragraph, the 7th section of the act of 1839 is quoted, and sup- 
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ported by points and references. All this is without object or origin 
in the printed record. The source of it is dried up by the omission 
of the copyist. So page 4 of that paper book, No. 6, ‘ under the 
act of 1839, &c.” ‘These remarks are applicable only to the 
omitted parts of the charge. 

The counsel for plaintiff in error, who now moves for a certiorari, 
was not present at the trial, but his colleague, who tried the cause, 
informs him that the judge undertook to put the whole charge on 
the record, and the concluding words along with it. Thus, 

1. The whole charge, under the promise of the judge, ought to 
be a part of the record. 

2. The omitted parts in the printed record are the essence and 
substance of the case, admitted by the judge to be such, and 
specifically excepted to at the moment. 

3. The whole difficulty arises from a mere inadvertence of a 
clerk. 

4, Extreme injustice will be done, if the clerical omission be not 
corrected. 

5. Were the judge living, verbal explanations might be given by 
him, but not more precise perhaps than the written endorsement or 
the memorandum of counsel. 

Finally, the printed record shows that the judge put the case on 
two points :— 

First, was the second patent void ? 

The judge decided that it is. 

Secondly, if the second patent were not void, then, can the plain- 
tiff recover, when the specific machine used by the defendants was 
first made and used by them before the second patent was taken 
out? 

This second point, according to the printed record, the judge 
states, but does not decide, or put in such shape as to let the jury 
decide. His conclusion is omitted, while his premises are stated. 
And a correction of this is the subject of the certiorari. Mr. Inger- 
soll then moved the court for a writ of certiorari to be directed to the 
judges of the Circuit Court of the United States for the eastern dis- 
trict of Pennsylvania, commanding them to certify forthwith what- 
ever errors and omissions shall be found. 


Upon which motion, Mr. Chief Justice TANEY delivered the 
opinion of the court. 

A motion was made at a former day of the present term for a 
certiorari to bring up the charge delivered by the Circuit Court at 
the trial, to be set out at length, and appended to the record. This 
motion was overruled for the reason then stated by the court. 

The motion has since been revived, and a copy of what purports 
to have been the charge of the court at length has been produced, in 
order to show that a material point in it has not been inserted in the 
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exception, as brought up in the record ; and some memorandums in 
the handwriting of the late presiding judge of the Circuit Court have 
also been laid before this court for the purpose of showing that an 
exception was reserved to the part of the charge above referred to. 

In relation to the exception stated in the record, the court think 
it proper to say, that it contains a great deal of argument which is 
altogether out of place in an exception, and contrary to the direc- 
tions of this court as given in the 38th rule. And it would appear, 
from the copy of the charge produced in support of this motion, 
that while much of the argument of the Circuit Court has been im- 
properly inserted, the matter of law which the argument was in- 
tended to prove, and upon which the jury were instructed, is omit- 
ted. But this court has not the power to correct any errors or 
omissions that may have been made in the Circuit Court in framing 
the exception; nor can we regard any part of the charge as the 
subject-matter of revision here, unless the judges, or one of them, 
certify, under his seal, that it was excepted to at the trial. If the 
portion of the charge, in relation to which the diminution is sug- 
gested, was in fact embraced in the exception, and the omission of 
it is a clerical error, then, upon producing here a copy of the excep- 
tion properly certified, the plaintiff in error will be entitled to a cer- 
tiorari, in order to supply the defect. But we can in no respect 
alter or amend the exception certified under the seals of the judges 
of the Circuit Court, either by referring to the charge at length, or 
the notes of the presiding judge ; and as the case is now presented, 
the motion must be refused. 





Tue Unirep States, Piarntirrs, v. Wittiam H. Freeman. 


Statutes in pari materia should be taken into consideration in construing a law. 
If a thing contained in a subsequent statute be within the reason of a former 
statute, it shall be taken to be within the meaning of that statute. 

And if it can be gathered from a subsequent statute in pari materia what means 
ing the legislature attached to the words ofa former Statute, this will amount 
to a legislative declaration of its meaning, and will govern the construction 
of the first statute. 

The meaning of the legislature may be extended beyond the precise words used 
in the law, from the reason or motive upon which the legislature proceeded, 
from the end in view, or the purpose which was designed; the limitation of 
the rule being, that to extend the meaning to any case, not included within 
the words, the case must be shown to come within the same reason upon 
which the law-maker proceeded, and not a like reason. 

A brevet field-oflicer of the marine corps is not entitled by law to brevet pay 
and rations, by reason of his commanding a separate post or station, if the 
force under his command would not entitle a brevet field-ofiicer of infantry 
of a similar grade to brevet pay and rations. 
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The act of 1834, chap. 132, does not repeal the Ist section of the act of 1818, 
regulating the pay and emoluments of brevet officers. 

The 5th section of the act of 30th June, 1834, is a repeal of the joint resolution 
of the two houses of Congress of the 25th May, 1832, respecting the pay and 
emoluments of the marine corps. 

By force of the army regulation No. 1125, authorizing the issues of double ra- 
tions to officers commanding departments, posts, and arsenals, a brevet field- 
officer of marines is entitled to double rations. But the fact must be shown 
that he had such a command of a post or arsenal at which double rations 
had been allowed according to the army regulations. 


The fact of appropriations having been made by Congress for double rations , 
does not determine what officers are entitled to them. 

A brevet field-oflicer of the marine corps, commanding a separate post, with- 
out a command equal to his brevet rank, is not entitled to brevet pay and 
emoluments. But if such brevet officer is a captain in the line of his corps, 
and in the actual command of a company, whether he is in the command of 
a post or not, he is entitled to the compensation given by the 2d section of 
the act of the 2d March, 1827. 


Tuis case came up, on a certificate of division, from the Circuit 
Court of the United States for the district of Massachusetts. It was 
to test the right of the defendant in error, who was also the defend- 
ant below, to certain pay, allowances, and emoluments, which he 
claimed as being an officer of the marine corps. The questions 
which were certified to this court were the following :— 

‘¢1, Whether a brevet field-officer of the marine corps is by law 
entitled to receive the pay and rations of his brevet rank by reason 
of his commanding a separate post or station, although the force 
under his command should not be such as would by law, or by such 
regulations as have in this respect and for the time the force of law, 
entitle a brevet field-officer of infantry of a similar grade to brevet 
pay and rations ? 

‘© 2. Whether the provision respecting brevet pay and rations in 
the 3d section of the act of 1818, chap. 117, is repealed by the act 
of 1834, chap. 132? 

“<3. Whether by force of the act of 1834, chap. 132, the joint 
resolution of the two houses of Congress of the 25th of May, 1832, 
respecting the pay and emoluments of the marine corps, is re- 

ealed ? 

‘¢4, Whether by force of the army regulation, numbered 1125, 
authorizing the issues of double rations to officers commanding de- 
partments, posts, and arsenals, a brevet field-officer of marines, 
commanding a separate post or station, is entitled to double ra- 
tions ? 

*¢5, Whether the additional fact of appropriations having been 
made by Congress for such double rations, entitles such marine 
officer to receive the same for the years for which such appropria- 
tions are made ? 

‘6, Whether a brevet field-officer of the marine corps, com- 
manding a separate post, and receiving his brevet pay and emolu- 
ments, but being a captain in the line, is entitled to the ten dollars 

3A2 
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a month additional compensation for responsibility of clothing, &c., 
under the act of 1834, chap. __, applying to the marine corps the 
act of 1827, chap. 199?” 

There was a statement of facts agreed upon in the court below, 
the only parts of which that bear upon the certified questions are 
the following :— 

‘‘ It is further agreed that Colonel Freeman was commissioned a 
captain in the line of the marine corps on the 17th of July, 1821, 
and on that lineal rank he was commissioned a lieutenant-colonel 
by brevet on the 17th of July, 1831, and on the 30th of June, 
1834, he was commissioned a major in the line of the marine 
corps. 

‘¢ Colonel] Freeman files an account, in set-off against the United 
States, of $1013 93, for brevet pay and rations while in command 
on the Boston station, the same being a separate station or detach- 
ment, under the provision of the 3d section of an act of Congress 
of 16th April, 1814, for the augmentation of the marine corps. 
Said amount extends from the 30th-of June, 1834, to the Ist of 
April, 1842, and has been presented to and disallowed by the fourth 
auditor. 

‘¢ Said Freeman files an account also of $1669 for double rations 
while in command on the Boston station, between the 30th of June, 
1834, and the Ist of April, 1842, under a joint resolution of Con- 
gress of 25th May, 1832; which account has also been presented to 
and disallowed by the fourth auditor. 

*¢ Said Freeman files also an account of $354 69 for the responsi- 
bilities of clothing, &c., while a captain in the line of the marine 
corps, and in command of the marines on the Boston station, from 
the 17th of July, 1831, to the 30th of June, 1834, under an act of 
Congress of 50th June, 1834, making certain allowances, &c., to the 
captains and subalterns of the marine corps, as to officers of similar 
grades in the army, under an act of 2d March, 1827 ; which aecount 
has likewise been presented to and disallowed by the fourth auditor 
of the ‘Treasury, on the ground that the defendant received the pay 
of a grade higher than that of captain. 

“It is further agreed that double rations have been paid hereto- 
fore and up to the 30th of June, 1834, to the officers of the marine 
corps, in the manner and as stated in the letter of the fourth auditor 
of date 27th of April, 1842, and marked B, and annexed ; also, that 
estimates and appropriations were made, as stated in said letter, 
since 1834. 

‘Upon the foregoing facts, the case is submitted to the court ; the 
accounts of the said several claims of the said Freeman to be ad- 
justed hereafter by the officers of the Treasury, if the same, or any 
portion of them, are found by the court to be legally due. 

FRankKLIN Dexter, U, S. Dist. Att’y. 
W. H. Freeman.” 
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The laws will be stated which bear upon each of the three 
items into which the account is divided, viz.: 1, Pay; 2, Rations; 
3, Clothing. 

1. As to pay. 

On the 6th of July, 1812, (2 Story, 1278,) Congress passed an 
* Act entitled an act making further provision for the army of the 
United States, and for other purposes,” the 4th section of which was 
as follows :-— 

“That the President is hereby authorized to confer brevet rank 
on such officers of the army as shall distinguish themselves by gal- 
Jant actions, or meritorious conduct, or who shall have served ten 
years in any one grade: Provided, That nothing herein contained 
shall be so construed as to entitle officers so breveted to any addi- 
tional pay or emoluments, except when commanding separate posts, 
districts, or detachments, when they shall be entitled to and receive 
the same pay and emoluments to which officers of the same grade 
are now, or hereafter may be, allowed by law.” 

On the 16th of April, 1814, Congress passed an act (2 Story, 
1414) “authorizing an auementation of the marine corps and for 
other purposes,” the 3d section of which was ex xactly similar to the 
above, except that “ officers of the marine corps” were substituted 
for “officers of the army,” and that in the proviso the words “ com- 
manding separate stations or detachments” were substituted for 
““commanding separate posts, districts, or detachments.” 

On the 16th of April, 1818, an act was passed (3 Story, 1672) 
“regulating the pay and emoluments of brevet officers,” the 1st 
section of which was as follows: 

‘Be it enacted, &c., That the officers of the army who have 
brevet commissions shall be entitled to, and receive, the pay and 
emoluments of their brevet rank when on duty and having a com- 
mand according to their brevet rank, and at no other time.” 

In 1825, regulations for the army were issued; the 1124th section 
was as follows: 

“‘ Brevet officers shall receive the pay and emoluments of their 
brevet commissions, when they exercise command equal to their 
brevet rank ; for example—a brevet captain must command a com- 
pany ; a brevet major and a brevet lieutenant-colonel, a battalion ; 
a brevet colonel, a regiment ;_a brevet brigadier-general, a brigade ; 
a brevet major-gen neral, a division.” 

On the 30th of June, 1834, Congress passed an act “ for the bet- 
ter organization of the United States marine corps,” (4 Story, 2383.) 
After increasing the number of officers and privates, the 5th section 
enacted : 

“¢That the officers of the marine corps shall be entitled to, and 
receive, the same pay, emoluments, and allowances, as are now, or 
hereafier may be, allowed to officers of similar grades in the infant 
of the army, except the adjutant and inspector, who shall,” &c., &c. 
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The 7th section provided that ‘‘the commissions of the officers 
now in the marine corps shall not be vacated by this act,”’ &e. 

The 9th section repealed so much of the 4th section of the act of 
the 6th of July as authorized the President to confer brevet rank on 
such officers of the army or of the marine corps as shall have served 
ten years in any one grade. 

The 10th section repealed all acts or parts of acts inconsistent 
therewith. 

In 1836, another set of army regulations was issued, the forty- 
eighth article of which contained the following: 

‘¢ Officers who have brevet commissions shall be entitled to re- 
ceive their brevet pay and emoluments, when on duty, under the 
following circumstances : 

‘¢ A brevet captain, when commanding a company. 

‘‘A brevet major, when commanding two companies, or when 
acting as major of the regiment. 

“A brevet lieutenant-colonel, when commanding at least four 
companies, or when acting as lieutenant-colonel of the regiment. 

‘* A brevet colonel, when commanding nine companies of artil- 
lery, or ten of infantry or dragoons, or a mixed corps of ten com- 
panies, or when commanding a regiment. 

‘“« A brevet brigadier-general, when commanding a brigade of not 
less than two regiments or twenty companies. 

“« A brevet major-general, when commanding a division of four 
regiments or at least forty companies. 

‘© A brevet officer, when assigned by the special order of the 
secretary of war to a particular duty and command, according to 
his brevet rank, although such command be not in the line, provided 
his brevet allowances are recognised in the order of assignment. 

“To entitle officers to brevet allowances while acting as field- 
officers of regiments according to their brevets, they must be recog- 
nised at general head-quarters as being on such duty, and the fact 
announced accordingly in general orders.” 

The laws relating to rations are the following: 

2. Rations. 

On the 3d of March, 1797, (1 Story, 460,) Congress passed an 
act to amend and repeal, in part, the act entitled ‘* An act to ascer- 
tain and fix the military establishment of the United States,” the 
4th section of which declared that ‘‘ to each officer, while command- 
ing a separate post, there shall be allowed twice the number of 
rations to which they would otherwise be entitled.” 

On the 16th of March, 1802, (2 Story, 831,) an act was passed 
‘fixing the military peace establishment of the United States,”’ the 
5th section of which designated the number of rations to which 
each officer should be entitled, and then added as follows, viz. . ‘to 
the commanding officers of each separate post, such additional num- 
ber of rations as the President of the United States shall, from time 
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to time, direct, having respect to the special circumstances of each 
ost. 

4 On the 25th of May, 1832, (4 Story, 2333,) Congress passed a 
joint resolution as follows: ‘‘ Resolved, &c., That the pay, sub- 
sistence, emoluments, and allowances of officers, non-commissioned 
officers, musicians, and privates of the United States marine corps, 
shall be the same as they were previously to the 1st of April, 1829, 
and shall so continue until they shall be altered by law.” 

In 1834, the act was passed which has already been mentioned 
under the head of “ Pay.” 

3. Clothing. 

On the 2d of March, 1827, Congress passed an act, (3 Story, 
2057,) the 2d section of which was as follows: That every officer 
in the actual command of a company in the army of the United 
States shall be entitled to receive $10 per month, additional pay, 
as ‘compensation for his duties and responsibilities, with respect to 
the clothing, arms, and accoutrements of the company, whilst he 
shall be in the actual command thereof.” 


Nelson, (attorney-general,) for the United States. 
Colonel Freeman, (in a printed argument,) the defendant in the 
court below, for himself. 


Nelson made the following points : 


Ist. That a brevet field-officer of the marine corps is not by law 
entitled to receive the pay and rations of his brevet rank, under the 
circumstances stated in this case. 

2d. ‘That the provision respecting brevet pay and rations, in the 
3d section of the act of 1818, chap. 117, is repealed by the act of 
1834, chap. 132. 

3d. That the joint resolution of the two houses of Congress, of 
the 25th of May, 1832, is repealed by the act of 1834, chap. 132. 

4th. That a brevet field-officer of marines, commanding a sepa- 
rate post or station, is not entitled to double rations by force of 
Army Regulation, numbered 1125. 

5th. That the additional fact of appropriations having been made 
by Congress for double rations, does not entitle such marine officer 
to receive the same, if otherwise not entitled thereto by law. 

6th. That a brevet field-officer of marines is not entitled to the 
$10 a month, under the act of 1834, chap. 132, under the circum- 
stances stated in the sixth question, certified in the record. 

He examined the subjects in the order mentioned above, of Pay, 
Rations, and Clothing. 

1. Pay. 

He admitted that if the act of 1814 is still in force, the defendant 
is entitled to brevet pay; but it is not in force. The act of 1834 
has changed the law; the 5th section puts the marine corps on the 
same footing with the infantry. What, then, were the infantry en- 

Vox. Ill —71 
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titled to? ‘To answer this question, we must look at the laws of 
1812 and 1814, (the same in substance upon this point,) and also 
the law of the 16th April, 1818, which expressly declares that offi- 
cers of the army shall receive brevet pay when they have a com- 
mand according to their brevet rank, and at no other time. Before 
they can claim the pay, the condition must be shown to be complied 
with; but here it is admitted that Col. Freeman had not such a 
command. 

The Army Regulations of 1825, reg. 1124, say that brevet officers 
are to receive pay only when the command is equal to the rank; and 
‘those of 1836 say the same. Freeman was a lieutenant-colonel by 
brevet, and had not the command appropriate to that rank. 

Does the act of 1834 repeal that of 1814? We say it does. It 
purports to re-organize the marine corps; it makes great changes as 
to the officers and their rate of pay; and the 7th section provides 
that the commissions of the officers shall not be vacated. Why put 
in such a clause, unless there was a design to put the corps upon a 
new footing altogether? ‘The 5th section changes the pay, emolu- 
ments, and allowances, and puts them on the footing of infantry; 
and the 10th section repeals all laws inconsistent with the act. The 
acts of 1818 and 1534 repealed all former laws, both as to infantry 
and marines. 

2. Rations. 

By the act of 1797, double rations were given to a commander of 
a separate post; but the act of 1802 changed this rule, and substi- 
tuted another. Instead of giving them to every commander, the 
President was to designate the number of rations for each post, ac- 
cording to circumstances. ‘This was a repeal of the act of 1797. 
They cannot both stand. 

But it is said that the joint resolution of 1832 changed the rule, as 
to officers of marines, and rendered lawful the same pay, rations, 
&c., which they had, in fact, received before 1829. Suppose we 
admit this. That resolution looked to a future change, which was 
made by the act of 1834, which referred not only to pay, but allow- 
ances and emoluments. Infantry are not entitled to these allow- 
ances, and therefore the marines cannot be. 

These considerations furnish answers to the three first certified 
questions. 

With regard to the fourth, it may be said that the army regulations 
give double rations to such posts as the War Department shall au- 
thorize; but the act of 1802 says that the President is the person who 
is to give the authority; and supposing that the War Department 
represents the special authority of the President, then we say, that 
the Department never gave such authority for this post. The de- 
fendant must show that it did. 

Besides, the regulation was not intended to apply to the marines. 
They were under the Navy Department. 
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The 5th question is easily answered. If the defendant was not 
entitled to the allowances by law, he cannot claim them because 
Congress placed money in the hands of the executiv e, in case it 
should be wanted. ‘The service might have been performed or it 
might not, and the money was ready in case it should be performed. 
But here it was not. 

3. Clothing. 

Ten dollars per month were to be given to commanders of com- 
panies. But Freeman was a major by commission, and lieutenant- 
colonel by brevet. ‘The law only inc ludes ¢ aptains; and, moreover, 
the record does not show that ‘there was a company of marines at 
Boston, and the fact, I believe, was not so. 

















Mr. Justice WAYNE delivered the opinion of the court. 

Several questions occurred upon the trial of this cause in the court 
below, upon which the opinions of the judges were opposed, and 
they were certified to this cout for decision. 

From a careful examination of all the acts of Congress relating to 
the pay and emoluments of brevet officers, and those acts establish- 
ing and organizing the marine corps, we are of the opinion, what- 
ever may have been a different practice, that the brevet officers of 
the marine corps have always been by law upon the same footing 
with other officers of the military establishment of the United States, 
in respect to the circumstances which entitle them to pay and emolu- 
me nts, and that they continue to be so. Brevet pay and emolu- 
ments were originally given by the act of 1812, (2 Siory’s Laws, 1278,) 
and by the act of 181 4, , (2 Story’s Laws, 141 4, ,) when brev eted officers 
commanded separate posts, distric ts, si ations, or detachments. But 
an act was passed in 1818, (3 Story’s Laws, 1672 ,) regulating the pay 
and emoluments of brevet officers, the Ist section of which is, that 
‘<the officers of the army who have brevet commissions, shall be en- 
titled to and shall receive the pay and emoluments of their brevet 
rank, when on duty and having a command according to their bre- 
vet rank, and at no other time.’”? ‘The 2d section is, “ that no brevet 
commission shall hereafter be conferred, but by and with the advice 
of the Senate.”? By the acts of 1812 and 1814, they were conferred 
by the President alone. By the Ist section of the act of 1818, it 
will be perceived that pay and emoluments were attached to com- 
mand, and not, as they had been, to the command of separate posts, 
stations, districts, or detachments. ‘That the act of 1818 repealed the 
Ath section of the act of 1812 2, noone doubts. But it is said, it is nota 
repeal of the 3d section of the act of 1814, because the act, in terms, 
speaks of the officers of the army who have brevet commissions, and 
not of such officers of the marine corps. It may be well to state, 
that the 3d section of the act of 1814 is a transcript of the 4th sec- 
tion of the act of 1812, except that it has in it the words “ officers 
of the marine corps,”’ instead of “ officers of the army ;” and that the 
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words ‘stations or detachments’? were substituted for “ posts, dis- 
tricts, or detachments.”’ The first point for consideration is, was the 
act of 1818 a repeal of the 4th section of the act of 1812, and of the 
3d_ section of the act of 1814, as to the condition upon which brevet 
officers were to have additional pay and emoluments? It is conceded 
that it repealed the 4th section in the act of 1812. We are of opi- 
nion that it repealed also the 3d section of the act of 1814. It can- 
not be denied that the marine corps is an addition to the “ military 
establishment of the United States.”” It is declared to be so in the 
act by which it was organized. Now, though neither that fact, nor 
the words ‘ military establishment,” as they are used in the acts of 
Congress, will of themselves authorize the inclusion of officers of the 
marine corps, within the words ‘ officers of the army,” yet consider- 
ing the subject-matter of the act of 1818; the application of the 2d 
section of the act to all breveted officers; and the assimilation of the 
marine corps, by the act of 1814, to the army, to give to its officers 
brevet commissions, and pay, exactly, too, in the same way as they 
were given to the officers of the army, by the act of 1812; we do 
not see how, consistently with a correct judicial interpretation, the 
conclusion can be resisted, that Congress did intend, in passing the 
act of 1818, to place the officers of the marine corps and the ofhcers 
of the army upon the same footing, in respect to brevet pay and emo- 
luments. ‘Though what has been differently done is binding upon 
the government, and cannot be recalled, to the pecuniary disadvan- 
tage of any officer, who may have received brevet pay and emolu- 
ments, not according to the act of 1818, no erroneous practice under 
it, of however long standing, can justify the allowance of a claim, 
contested by the government, in a suit, contrary to what is the true 
meaning and intent of that act. ‘The error of the accounting officers 
of the ‘Treasury, and of the officers of the marine corps, in the con- 
struction of the act of 1818, arose from that act having been consi- 
dered by itself, without any reference to other statutes relating to 
brevet commissions and pay, and without any examination whether 
the words “officers of the army,” as used in the Ist section of the act 
of 1818, though they are descriptive of a particular class, were not 
intended, from their connection with the subject-matter of the act, to 
comprehend all officers of the military establishment of the United 
States, who, when the act was passed, were only under like circum- 
stances entitled to brevet pay and emoluments. 

The correct rule of interpretation is, that if divers statutes relate 
to the same thing, they ought all to be taken into consideration in 
construing any one of them, and it is an established rule of law, 
that all acts in pari materia are to be taken together, as if they were 
one law. Doug. 30; 2 Term Rep. 387, 586; 4 Maule & Selw. 210. 
If a thing contained in a subsequent statute, be within the reason 
of a former statute, it shall be taken to be within the meaning of 
that statute; Lord Raym. 1028; and if it can be gathered from a 
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subsequent statute in pari materia, what meaning the legislature 
attached to the words of a former statute, they will amount to a 
legislative declaration of its meaning, and will govern the construc- 
tion of the first statute. Morris v. “Mellin, 6 Barn. & Cress. 454; 

7 Barn. & Cress. 99. Wherever any words of a statute are doubtful 
or obscure, the intention of the legislature is to be resorted to, in 
order to find the meaning of the words. Wimbish v. Tailbois, 
Plowd. 57. A thing which is within the intention of the makers of 
the statute, is as much within the statute, as if it were within the 
letter. Zouch v. Stowell, Plowd. 366. These citations are but 
different illustrations of the rule, that the meaning of the legislature 
may be extended beyond the precise words used in the law, from 
the reason or motive upon which the legislature proceeded, from the 
end in view, or the purpose which was designed—the limitation of 
the rule being, that to extend the meaning to any case not included 
in the words, the case must be shown to come within the same rea- 
son upon which the lawmaker proceeded, and not only within a like 
reason. ‘This court has repeatedly, in effect, acted upon the rule, 
and there may be found, in the reports of its decisions, cases under 
it, like the cases which have been cited from the reports of the 
English courts. In 4 Dall. 14, ‘ The intention of the legislature, 
when discovered, must prevail, any rule of construction declared b 

previous acts to the contrary notwithstanding.” In 2 Cranch, 33, 

. “A law is the best expositor of itself—that every part of an act is 
to be taken into view for the purpose of discovering the mind of the 
legislature,” &c. &c. In the case of the United States x. Fisher 
et al., Assignees of Blight, in the same book, the court said, ‘¢ it is 
undoubtedly a well-established principle in the exposition of 
statutes, that every part is to be considered, and the intention of the 
legislature to be extracted from the whole,” &c. In 2 Peters, 662, 
‘¢ A legislative act is to be interpreted according to the intention of 
the legislature, apparent upon its face. Every technical rule, as to 
the construction or force of particular terms, must yield to the clear 
expression of the paramount will of the legislature.”” In Paine’s C. 

C. Rep. 11, “In doubtful cases, a court should compare all the parts 
of a statute, and different statutes in pari materia, to ascertain the 
intention of the legislature.”? So in 1 Brockenb. C. C. Rep. 162. 

In the construction of statutes, one part must be construed by 
another. In order to test the legislative intention, the whole statute 
must be inspected. No one of the cases cited will justify ; nor 
have they been cited to sanction an equitable construction of 
statutes beyond the just application of adjudicated cases. ‘They 
have been brought together upon this occasion, for the purpose of 
showing how many authorities there are to sustain the conclusion, 
that the act of 1818, regulating the pay and emoluments of brevet 
officers, repealed the act of 1814, upon which the defendant relies 
to support his claim to brevet pay. Our answer to the first question 
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then i is, ‘that. a brevet field-oflicer of the marine corps is not entitled, 
by law, to brevet pay and rations, by reason of his commanding a 
separate post or siation, if the force under his command would not 
entitle a eee field-officer of infantry, of a sunilar grade, to brevet 
pay and rations. We will add to our exposition of the law upon 
this point, that brevet officers of the marine corps, in respect to pay 
and emoluments, were included under the Army Regulation 1124, 
sanctioned on the Ist March, 1825; were included also, in the 
regulation upon the subject of brevet pay, sanctioned by the Presi- 
dent December 1, 1836, and that they may claim brevet pay and 
emoluments under the regulations of 1841, when they exercise a 
command, according to the provisions regulating brevet pay, in 
page 344, Army Regulations of 1841. This right to brevet pay 
results from the marine cunpe having been subjected, by the act of 
1798, (1 Story’s Laws, 542,) and by other acts of Congress, to the 
same rules and articles of war “as are prescribed for “the military 
establishment of the United States,”’? and from the exception in the 
2d seciion of the act of 30th June, 1834, taking them out of the 
regulations which might be established for the navy, when detached 
for service with the army, by order of the President of the United 
States. 

To the second question we reply, that the act of 1834, ch. 132, 
does not repeal the first section of the act of 1818, regulating the 
pay and emoluments of brevet officers. ‘That section of the act is 
still in force, and upon it rests the army regulations, in relation to 
brevet pay and emoluments. ‘The act of 1834 only repeals those 
sections in the acts of 1812 and 1814, and in the act of 1818, by 
which the President was authorized to confer, and the Senate was 
permitted to confirm, brevet commissions conferred upon officers of 
the army, or officers of the marine corps, for ten years’ service in 
any one grade, excepting such officers as had, before the passage 
of the act, acquired the right to have brevet rank conferred by ten 
years’ service in any one grade, if the President should think ‘fit to 
nominate them to the senate for brevet commissions. 

To the third question we reply, that the 5th section of the act of 
the 30th June, 1834, is a repeal of the joint resolution of the two 
houses of Congress of the 25th May, 1832, respecting the pay and 
emoluments of the marine corps. 

The fourth question involves the charge made by the defendant 
for double rations. Additional rations are provided for by the Sth 
section of the act of 1802, (2 Story’s Laws, 851.) ‘ To the com- 
manding officer of each separate post, such additional number of 
rations as the President of the United States shall, from time to time, 
direct, having respect to the special circumstances of each post,” is 
the language of a part of the section. It is the authority for the 
1125th paragraph 1 in the Army Regulations of 1825. ‘The President 
sanctioned those regulations, and by doing so, delegated his author- 
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ity, as he had a right to do, to the secretary at war. The Army 
Regulations, when sanctioned by the President, have the force of 
law, because it is done by him by the authority of law. The Regu- 
lations of 1825, then, were as conclusive upon the accounting offi- 
cer of the Treasury, whilst they continued in force, as thost of 1836 
afterwards were, and as those of 1841 now are. When, then, an 
officer presents, with his account, an authentic document or certifi- 
cate of his having commanded a post or arsenal, for which an order 
has been issued from the War Department, in conformity with the 
provisions of the Army Regulations, allowing double rations, his 
right to them is established, nor can they be withheld, without doing 
him a wrong, for which the law gives hima remedy. But as the 
question in this case must be decided upon the agreed statement of 
facts in the record, between Colonel Freeman and the District 
Attorney of the United States, we have no hesitation in answering 
it adversely from the claim of the defendant, for double rations, as 
the fact does not appear in the record, that he had such a command 
of a post or arsenal, at which double rations had been allowed, 
according to the Army Regulations which were in force, from the time 
his account begins, or according to those subsequently sanctioned by 
the President. To the fifth question, we reply, that the fact of 
appropriations having been made by Congress for double rations, does 
not determine what officers in command are entitled to them. The 
sixth question relates to the charge of the defendant for compensa- 
tion for his duties and responsibilities, with respect to clothing, arms, 
and accoutrements,’? while he was a captain in the line of the 
marine corps, and in command of the marines on the Boston sta- 
tion. ‘The question, as it is put, makes it necessary for us to repeat 
what has been already said in a previous part of this opinion, that a 
brevet field-officer of the marine corps, commanding a separate 
post, without a command equal to his brevet rank, is not entitled 
to brevet pay and emoluments. But if such brevet officer is a cap- 
tain in the line of his corps, and in the actual command of a com- 
pany, whether he is in command of a post or not, he is entitled to 
the compensation given by the 2d section of the act of the 2d 
March, 1827, (3 Story’s Laws, 2057.) We cannot give any other 
answer to this question, because the first part of it attaches brevet 
pay and emoluments to the command of a separate post, for which 
it is not allowed by law, and cannot therefore influence any right to 
compensation which may have accrued to a captain in the line under 
the 2d section of the act of the 2d March, 1827. ‘That act is in 
full force, unrepealed in any way by the act of 1834, for the better 
organization of the marine corps. 4 Story, 2383. And captains 
and subalterns of that corps are as much entitled to its provisions, 
as any other captains or subalterns in the military establishment of 
the United States. If there was any doubt of this, before the act 
of 1834 was passed, the 5th section of that act must be considered 
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as having put an end to it. It is, ‘that the officers of the marine 
corps shall be entitled to, and receive the same pay, emoluments, 
and allowances, as are now, or may hereafter be allowed to similar 
grades in the infantry of the ¢ army,” subject to the exception in the 
section following the words just cited. 

We shall direct the foregoing answers to the questions, upon 
which the judges in the court below were opposed in opinion, to be 
certified to that court. 








James B. Anprews, ApreLiant, v. Wititam H. Watt anv Jonn H. 
Geicer, DEFENDANTS. 


An agreement of consortship between the masters of two vessels engaged in 
the business known by the name of wrecking, is a contract capable of being 


enforced in an admiralty court, against property or proceeds in the custody 
of the court. 


The case of Ramsay v. Allegre, 12 Wheaton, 611, commented on, and ex- 
plained. 


Such an agreement extends to the owners and crews, and is not merely per- 
sonal between the masters. 


If made for an indefinite period, it does not expire with the mere removal of 


one of the masters from his vessel, but continues until dissolved upon due 
notice to the adverse party. 


Where there is no other evidence than the answer of its having been a part of 


the original agreement, that such removal should dissolve the contract, the 
evidence is not sufficient. 


Whenever proceeds are rightfully in the possession and custody of the ad- 
miralty, it is an inherent incident to the jurisdiction of that court to enter- 
tain supplemental suits by the parties in interest to ascertain to whom those 


proceeds rightfully belong, and to deliver them over to the parties who 
establish the lawful ownership thereof, 


Tris was an appeal from the Court of Appeals in Florida, and 
grew out of the following circumstances :— 

‘There were two vessels, one called the Globe, and the other the 
George Washington, engaged in the business of assisting vessels 
which were wre eked, or in danger of becoming so, on the coast of 
Florida. Between these two there existed the agreement of con- 
sortship, which will be spoken of presently. 

For assistance rendered by the Globe to the ship Mississippi 
and cargo, an amount of $5522 49 was decreed as salvage. An- 
drews, the appellant, was part owner of the Globe, and Wall and 
Geiger, the defendants in error, were part owners of the George 
Washington. 

Wall and Geiger filed a petition in the Superior Court for the 


southern district of Florida, (being the same court which decreed 
the salvage,) as follows :— 
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“To the honourable Wm. Marvin, Judge of the United States Su- 
perior Court, southern judicial district of Florida, in admiralty. 

*¢ Your petitioners respectfully represent, on oath, to your honour, 
that they, with J. A Thouron, are the only owners of the schooner 
George Washington ; that said schooner has for sometime past been 
consorted with the sloop Globe, in the business of wrecking upon 
this reef, and was so consorted with said sloop when that “vessel 
performed the services to the ship Mississippi which have resulted 
in the payment of salvage to said sloop by your honour, in admiralty, 
on the 3lst day of May, 1841; that a portion of said salvage is 
justly due and owing unto your petitioners from said consortship, 
and that the master and agent of said sloop Globe, J. B. Andrews, 
positively refuses to pay to them any portion of the same. They 
therefore respectfully represent this matter, and pray the interference 
of your honour, that you may order the clerk of your honour’s court 
to retain such portion of said salvage, now about to be paid to said 
sloop, as to your honour may appear equitable under said consort- 
ship, due to said petitioners as owners of schooner the George 
Washington. And they are ready to show to your honour the ex- 
act sum due to them under said consortship. And will ever pray. 

W. H. Watt, 
Joun H. Geiger, 
S. R. Mattory, Proctor.”’ 

In conformity with this petition the judge directed the sum of 
$2455 64 to be retained, which Wall and Geiger claimed by a sub- 
Sequent petition. 

Andrews answered it as follows :— 

‘The answer of James B. Andrews, part owner of the sloop 
Globe, would respectfully represent, that a notice of a petition filed 
by Wm. H. Wall and John H. Geiger, who claim as part owners 
of the schooner George Washington, claiming a part of the salvage 
decreed to Thos. Greene, master of the sloop Globe, in the case of 
Thomas Greene et al. v. Ship Mississippi and cargo, and has been 
= upon him. ‘To which he comes into court, and says, that— 

. The petitioners have no right to come into your honourable 
wail in this summary way, and obtain a decree against the earnings 
of the master and crew of the sloop Globe, who were libellanis in 
the above case. 

“*2. That if there is any thing due by the Globe, her crew and 
owners, it must be by some contract existing at the time the ser- 
vices for which salvage has been decreed were rendered, and that 
if such contract exists, it was not made with petitioners by your 
respondent. 

“3. Your respondent admits that there was a consortship or 
agreement entered into previously to the services rendered to the 
ship Mississippi, by him, as master of the sloop Globe, and 
Russel, master of the schooner George Washington, by which they 
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agreed to divide their respective earnings or gain between each 
othe ‘r, their crews, and the owners of the respectiv e vessels, in a cer- 
tain proportion, viz.: the Globe was to be rated at sixty-three tons, 
and the George W: ashington at fifty-three tons, and the number of 
men each vessel might have on board at the time that any money 
might be earned. But he alleges that such contract was made be- 
tween him and Captain Russel for an indefinite time, and considered 
that it only remained in force so long as they both remained on 
board of their respective vessels and ‘earned salvage ; and that at 
the time the money in dispute was earned, that ‘Thomas Greene, the 
mate of the Globe, was master, and in that capacity rendered ser- 
vices to the ship Mississippi, and filed a libel in his own name, as 
such, and being recognised as master by this court, salvage on the 
said ship was decreed to him in his own name. 

‘¢ Whereupon your respondent prays that your honour will dismiss 
the said petition, and that the amount of the money retained from 
the salvage decreed to ‘Thomas Greene be paid over to him, together 
with his costs in this behalf expended. And your respondent, &e. 

James B. Anprews, 
W. Rh. Hackzery, Proct. for Resp.” 

After the cause had been argued, the court gave the following 
order :— 

“¢ Ordered, That the clerk ascertain the number of men on board 
the sloop Globe and George Washington respectively at the time 
of the earning of the salvage by the Globe for services rendered the 
Mississippi and cargo, and that he divide the salvage in that case 
decreed the Globe, between the Globe and the George Washington, 
man for man, and ton for ton, taking the Globe at sixty-three tons, 
and the George Washington at fifty- three tons, and that he pay to 
Wm. H. Wall and John H. Geiger the George W ashington’s por- 
tion for and on behalf of all persons interested “therein. 

‘Ordered, That each party pay his own costs in this suit.”’ 

The result of the order was an apportionment of the fund between 
the two vessels as follows :— 


To the Globe - - - - - $3066 85 
To the George Washington - - - 2455 64 








Total salvage - - - - $5522 49 
From this decree Andrews appealed to the Court of Appeals of 
Florida, which affirmed the sentence, and from this affirmance he 
appealed to this court. 


Clement Cox, for the appellant. 
C. J. Ingersoll, for the defendants. 


Cox made the two following points :— 
1. That the record shows no subsisting contract of consortship at 
the time of the salvage service. 
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2. ‘That a court of admiralty has no jurisdiction of the case. 

In support of the first point, he said, that he had not been able to 
find any judicial exposition of the contract of consortship. ‘The 
court below decided on two grounds: Ist. That the Globe was a 
wrecker, and, 2d. ‘That contracts of consortship were usual. But 
the record shows no evidence of these facts, and the court was not 
warranted in assuming them. 8 Gill & Johns. 449, 456. 

Upon the second point, he said that he had not found a case 
where a court of admiralty had taken such jurisdiction, and it ought 
not to have been assumed. 12 Wheat. 611, 613; 3 Peters, 433; 
Baldw. 544; Bee, 199; 1 Pet. Adm. Rep. 223; Gilp. 514, 184; 
Dunlap’s Adm. Pr. 29; 1 Hage. 306; 13 Peters, 175. 


C. J. Ingersoll, for defendants, said, that he could scarcely add 
any thing to the reasoning upon which the court below founded its 
opinion, “which was inserted in the record. ‘The contract was one 
of an admiralty character, and the case was like that of joint captors, 
the rules relating to which were familiar to the court. It was a 
daily practice in a court of admiralty to distribute funds which were 
brought into court. ‘The answer itself admitted the contract. 


Mr. Justice STORY delivered the opinion of the court. 

This is the case of an appeal in admiralty, from a decree of the 
Court of Appeals of the territory of Florida, affirming the decree of 
the judge of the Superior Court of the southern judicial district of 
Florida. It appears from the proceedings, that upon a libel filed in 
the Superior Court of the territory, in behalf of the owners and crew 
of the sloop Globe, salvage had been awarded in their favour, against 
the ship Mississippi; that a part of the salvage so decreed remained 
in the registry of the court; and that the present petition was filed 
by Wall and Geiger, on behalf of the owners of the schooner George 
Washington, for the share of the salvage due to them, as consorting 
with the Globe in the business of | salvage. It seems to be a not 
uncommon course among the owners of a certain class of vessels, 
commonly called Wreckers, on the Florida coast, with a view to 
prevent mischievous competitions and collisions in the performance 
of salvage services on that coast, to enter into stipulations with each 
other, that the vessels owned by "the ‘m respectively shall act as con- 
sorts with each other in salvage services, and share mutually with 
each other in the moneys aw: arded as salvage, whether earned by one 
vessel or by both. It is admitted in the answer of the appellant, 
who was the master and part owner of the Globe, and the original 
respondent in the court below, that such an agreement or stipulation 
was entered into, for an indefinite time, between himself, as the mas- 
ter of the Globe, and the master of the George Washington, before 
the salvage service in question; but he insists that it was to remain 
in force only so long as both remained masters of their respective 
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vessels, and earned salvage ; and thaf at the time of the salvage ser- 
vices in question, one ‘Thomas Greene, mate of the Globe, acted as 
master thereof. He also insists, that the libellants have no right to 
come into the court, in a summary way, to obtain a share of the sal- 
vage; and lastly, he insists that the agreement or stipulation was not 
made between him and the libellants. 

The courts below overruled al] these matters of defence ; and upon 
the present appeal the same are brought before us for consideration 
and decision. In the first place, then, as to the original agreement 
or stipulation for consortship, it must, although made by the masters 
of the vessels, be deemed to be made on behalf of the owners and 
crews, and to be obligatory on both sides, until formally dissolved 
by the owners. ‘The mere change of the masters would not dissolve 
it, since in its nature it is not a contract for the personal benefit of 
themselves, or for any peculiar personal services. It falls precisely 
within the same rule, as to its obligatory force, as the contract of the 
master of a ship for seamen’s wages, or for a charter-party for the 
voyage, which, if within the scope of his authority, binds the owner, 
and is not dissolved by the death or removal of the master. Besides, 
in the present case, the agreement or stipulation for consortship was 
for an indefinite period, and, consequently, could be broken up or 
dissolved only upon due notice to the adverse party; and the mere 
removal of the master of one of the vessels, by the owner thereof, for 
his own benefit or at his own option, could in no manner operate, 
without such notice, to the injury of the other. In the next place, 
there is not a particle of evidence in the case, that at the time of the 
agreement or stipulation for consortship, it was agreed between the 
parties, that a change of the masters should be treated as a dissolu- 
tion thereof. ‘The answer is not of itself evidence to establish such 
a fact, but it must be made out by due and suitable proofs; for in 
the admiralty the same rule does not prevail as in equity, that the 
answer to matters directly responsive to the allegations of the bill, is 
to be treated as sufficient proof of the facts, in favour of the respond- 
ent, unless overcome by the testimony of two witnesses, or of one 
witness and other circumstances of equivalent foree. ‘The answer 
may be evidence, but it is not conclusive; and in the present 
case, the dissolution of the agreement or stipulation for consortship, 
by the change of the master of the Globe, seems to be relied on as 
a mere matter of law, end not as a positive ingredient in the original 
contract. 

The material and important question, therefore, is, whether the 
agreement or stipulation of consortship is a contract capable of being 
enforced in the admiralty against property or proceeds in the custody 
of the court? We are of opinion that it is a case within the juris- 
diction of the court. It is a maritime contract for services to be ren- 
dered on the sea, and an apportionment of the salvage earned therein. 
Over maritime contracts the admiralty possesses a clear and estab- 
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lished jurisdiction, capable of being enforced in personam, as well 
as in rem ; as is familiarly seen in cases of mariners’ wages, bottomry 
bonds, pilotage services, supplies by material-men to foreign ships, 
and other cases of a kindred nature, which it is not necessary here 
to enumerate. ‘The case of Ramsay v. Allegre, 12 Wheat. 611, 
contains no doctrine, sanctioned by the court, to the contrary. It is 
within my own personal knowledge, having been present at the de- 
cision thereof, that all the judges of the court, except one, at that 
time concurred in the opinion that the case was one of a maritime 
nature, within the jurisdiction of the admiralty, but that the claim 
was extinguished by a promissory note having been given for the 
amount, which note was still outstanding and unsurrendered. It 
became, therefore, unnecessary to decide the other point. ‘The ge- 
neral doctrine had been previously asserted in the case of the Ge- 
neral Smith, 4 Wheat. 438, and it was subsequently fully recognised 
and acted upon by this court, in Peroux v. Howard, 7 Peters, 324. 
Upon general principles, therefore, there would be no difficulty in 
maintaining the present suit, as well founded in the jurisdiction of 
the admiralty. 

‘There is another view of the matter, which does not displace but 
adds great weight to the preceding considerations. ‘This is a case 
of proceeds rightfully in the possession and custody of the admiralty ; 
and it would seem to be, and we are of opinion that it is, an inherent 
incident to the jurisdiction of that court, to entertain supplemental 
suits by the parties in interest, to ascertain to whom those proceeds 
rightfully belong, and to deliver them over to the parties who estab- 
lish the lawful ownership thereof. This is familiarly known and 
exercised in cases of the sales of ships to satisfy claims for sea- 
men’s wages, for bottomry bonds, for salvage services, and for sup- 
plies of material-men, where, after satisfaction thereof, there remain 
what are technically called ‘‘ remnants and surplusses,”’ in the regis- 
try of the admiralty. But a more striking example is that of supple- 
mental libels and petitions, by persons asserting themselves to be 
joint captors, and entitled to share in prize proceeds, and of cus- 
tom-house officers, for their distributive shares of the proceeds of 
property seized and condemned for breaches of the revenue laws, 
where the jurisdiction is habitually acted upon in all cases of diffi- 
culty or controversy. 

Upon the whole, without going more at large into the subject, we 
are of opinion that the decree of the Court of Appeals of Florida 
ought to be affirmed, with costs. 
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The Circuit Court of the United States has jurisdiction where a promissory 
note is made by a citizen of one state payable to another citizen of the same 
state or bearer, and the party bringing the suit is a citizen of a different state ; 
although upon the face of the note it was expressed to be for the use of per- 
sons residing in the state in which the maker and payee lived. 

Where the citizenship of the parties gives jurisdiction, and the legal right to 
sue is in the plaintiff, the court will not inquire into the residence of those 
who may have an equitable interest in the claim. 


Tus case was brought up, by writ of error, from the Circuit 
Court of the United States for the southern district of Mississippi. 

The plaintiffs in error were citizens of the state of New York; the 
defendants in error, of Mississippi. 

‘The defendants in error executed four joint and several promis- 
sory notes, promising to pay to Cowles Mead or bearer, for the use 
of the Real Estate Banking Company of Hinds county, the sums of 
money therein mentioned. 

In 1841, the plaintiffs brought suit upon these notes, alleging 
themselves to be the lawful bearers thereof. 

The defendants demurred upon the two following grounds: 

The plaintiffs cannot maintain the action, because, by their 
own showing, the defendants who are sued are also a part of the 
persons for whose use the suit is commenced. 

‘2. The court can have no jurisdiction of this case, because, 
although it is true, the nominal plaintifls are the bearers of the paper 
sued on, and citizens of a state other than Mississippi, yet the usees 
or those for whose benefit the suit is brought, for any thing which 
appears in the declaration, are citizens of the state of Mississippi ; : 
and there are all other causes,’ &e. 

The Circuit Court sustained the demurrer, from which decision 
a writ of error brought the case to this court. 


The cause was argued for the plaintiffs in error, by Mr. Walker, 
as follows: 

The first cause of demurrer was as follows: ‘‘ The defendants 
who are sued are alsc a part of the persons for whose use the suit 
is brought.” 

Now, the suit is brought in the name of Bonnafee & Co. alone, 
and not for the use of any one, and therefore the demurrer cannot 
be sustained on this ground. The note was payable to ‘* Cowles 
Meade, or bearer, for the use of the Real Estate Banking Company 
of Hinds county,” and it was assigned by delivery, ‘by Cowles 
Meade, to the plaintiffs, who, throughout every count of the decla- 
ration, are described as the lawful bearers of the note, and in whose 
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name alone the suit is brought. It is true, the note was payable to 
Cowles Meade, for the use of the Real Estate Banking Company, 
and that Cowles Meade was one of that company ; but this could 
constitute no objection to the jurisdiction, because, before a court 
of common law, this company had no rights whatever. ‘They were 
unincorporated, and, therefore, could not sue at law in the name 
assumed by them; and even if they could, no right of action would 
accrue to them, where the note, as in this case, was not payable to 
them, but to Cowles Me ade, or bearer, in whom alone, or the bearer, 
the sole legal title was vested. The question, therefore, intended 
to be raised by the demurrer, does not apply to this case. ‘The 
legal title is vested in any bearer, and the fact that the bearer de- 
rived title by delivery, from Cowles Meade, can have no injurious 
effect upon the title of the plaintiffs. 

But it is said that Cowles Meade, to whom, or bearer, the note 
is payable, appears to be one of the same unincorporated banking 
company for whose use the note is given. But if Cowles Meade 
delivered the note to the plaintifls, and they, as is the fact, are not 
members of the same banking company, still the question does not 
arise, that one partner cannot sue another partner at law; for the 
plaintiffs and defendants were not partners, and the use for which 
the note was given does not affect the legal rights of the parties. 
The legal intendment is, and such is the fact, “that the plaintiffs, 
with the consent of the banking company, were the purchasers of 
the note in question, and brought the suit for their own use alone. 
But were it otherwise, could not Cowles Meade maintain a suit at 
law on such a note as this of the defe ndants, even if Meade and the 
defendants were members of the same banking company? Now, 
the law is clearly settled that a partnership can sue upon a note 
given by one of the partners to another, even although it be for the 
use of the firm. Van Ness v. Forrest, 8 Cranch, 30. 

In that case, the person to whom the note was given was a mere 
trustee for the firm; yet the court maintained the action against one 
of the partners. The cases in which partners cannot sue each other, 
on account of transactions growing out of the partnership, or where 
the firm cannot sue a partner, are cases of unascertained balances, 
or where the partnership transaction has not been separated by a 
note or express promise. In such cases a court of law cannot sever 
the joint contract or liabilities, but this may be done by the parties 
themselves. Neale v. Tuston, 4 Bing. 149; Coffee v. Brian, 3 Bing. 
54; Gibson v. Moore, 3 New Hamp. 527 ; Nevins v. ‘Townsend, 
6 Conn. 5; Story on Partne rship, 241, 527, 320; Collyer on Part- 
nership, 392, 504, 91, 148, 152, 147, 165 ; Wright v. Hunter, 
1 East, 30; Brierly v. ‘Cripps, 7 Carr. and Pay ne, 709; Smith v. 
Barrow, 2 T. R. 476; Simpson v. Rochman, 7 Bing. 617; Ven- 
ning v. Leckie, 13 East, 7; Gale v. Leckie, 2 Starkie, 96. 

Where a note is payable to A, for the use of B, the legal title is 
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in A, and he is the party to transfer it, to receive payme nt, and to 
sue upon it. 3 Kent’s Com. 89; 1 Se ‘Iwyn’s N. P. 292 ; Chitty 
on Bills, 180, a8, _ 566 ; Baily on Bills, 76, 115; C haplin v. 
Canada, 8 Conn. ; Binne ry v. Phumpley, 5 Vermont, 500. 

At law, the ano e q tes the whole title and interest. Bank of the 
United States v. Devaux, 5 Cranch, 91; Irving v. Lowry, 14 Peters, 
300; Bauerman v. Rodenus, 7 'T. R. 663; Wake v. T inkle r, 16 East, 
36; Tucker v. Tucker, 4 B. & Adol. 745; Willis’ Truste CS, 72; 
and N. E. 73, 83, 86, 87; Lewin on Trustees, 267, 247, 481. 

The express purpose of the trust was, to give Meade the legal 
title, and enable him to sue at law. 

But even if Meade could not sue, the bearer could ; and Meade 
could receive payment, or transfer by delivery. And having done 
so, he is presumed to have received full value from the plaintiffs. 

1 Se lw. N. P. 292, citing Carth. 5; 2 Vent. 307; Skinner, 264, 

The banking company are not parties plaintiffs or defendants, on 
the record, nor is the suit brought for their use, nor have they in 
fact any interest in the case. And, in the language of the Supreme 
Court of the United States— 

“It may be laid down asa rule, we think, which admits of no 
exception, that in all cases where jurisdic tion depends on the party, 
it is the party named on the record.” Governor of Georgia v. Ma- 
drays, 1 Peters, 122. 

‘ Jurisdiction is neither given nor ousted by the relative situation 
of the parties concerned in interest, but by the relative situation of 
the parties named on the record.”” Osborn v. Bank United States, 
9 Wheat. 7238. 

A trustee may sue in the federal courts without reference to the 
domicil of his cestui que trust. Irvine v. Lowry, 14 Peters, 298; 
Bank United States v. Devaux, 4 Cranch, 308; Corporation of 
Washington ». Young, 10 Wheat. 4; Story, Constitution, 566 ; Ser- 
geant, C. L. 113, 114; 1 Kent’s Com. 348, 349. 

These authorities are equally conclusive against the second cause 
assigned in the demurrer, that ‘‘ those for whose benefit the suit is 
brought” are citizens of Mississippi. 

No other cause of demurrer is assigned, 

It is clear that jurisdiction is not divested, on the ground that 
Meade was a citize n of Mississippi, because the note was payable 
to him ‘ or bearer,” and, therefore, not within the provisions of the 
11th section of the Judiciary Act of 1789. Bullard v. Bell, 1 Ma- 
son, 251. And in Bank of Kentucky v. Wistar et al., 2 Peters, 
326, the court say: ‘* The other point has relation to the form of 
the bills which are made payable to individuals or bearer, concern- 
ing which individuals there is no averment of citizenship, and which, 
therefore, may have been payable in the first instance to parties not 
competent to sue in the courts of the United States. But this is 
also a question which has been considered and disposed of in our 
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previous decisions. ‘This court has uniformly held that a note pay- 


able to bearer is payable to anybody, and not affected by the dis- 
abilities of the nominal payee.” 





Mr. Justice McLEAN delivered the opinion of the court. 

This is a writ of error from the southern district of Mississippi. 

The plaintiffs brought their action on four promissory notes, pay- 
able at ciflerent times, for different sums, and bearing different dates, 
except two, which were dated the 23d January, 1839. In each of 
the notes the defendants promised, or either of them, to pay to 
Cowles Meade, or bearer, for the use of the Real Estate Banking 
Company of Hinds county, at their banking house in Clinton, the 
sum named, without defaleation, for value received. 

The defendants demurred to the declaration, and assigned the fol- 
lowing causes of demurrer : 

1. “The plaintiffs cannot maintain the action, because, by their 
own showing, the defendants who are sued are also a part of the 
persons for whose use the suit is commenced.” 

2. ‘Phe court can have no jurisdiction of this case, because, 
although it is true, the nominal plaintiffs are the bearers of the paper 
sued on, and citizens of a state other than Mississippi, yet, those for 
whose benefit suit is brought, for any thing which appears in the 
declaration, are citizens of the state of Mississippi.” 

The notes in question passed by delivery, and the plaintiffs, as 
bearers, have a right to sue in their own names, as the promise to 
pay is made to bearer. The plaintiffs allege that they are citizens 
of New York, and, consequently, the Circuit Court had jurisdiction 
of the case. Where the citizenship of the parties give jurisdiction, 
and the legal right to sue is in the plaintiff, the court will not inquire 
into the residence of those who may have an equitable interest in 
the claim. They are not necessary parties on the record. A per- 
son having the legal right may sue, at law, in the federal courts, 
without reierence to the citizenship of those who may have the equi- 
table interest. Irvine v. Lowry, 14 Peters, 298. ‘The judgment 
of the Circuit Court, which sustained the demurrer, is reversed ; 
and the cause is remanded for further proceedings. 


Vox. Ill.—73 3 
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Tue Unirev Strares, Prarstires, v. Exi S. Prescott et at, 
DrrENDANTs. 


The felonious taking and carrying away the public moneys in the custody of a 
receiver of public moneys, without any fault or negligence on his part, does 
not discharge him and his sureties, and cannot be set up as a defence to an 
action on his oflicial bond. 


Tus case came up on a certificate of division in opinion between 
the judges of the Circuit Court of the United States for the District 
of Illinois. 

On the 4th of March, 1839, Prescott was appointed receiver of 
public moneys at Chicago, in Illinois. 

On the Ist of October, 1840, he executed a bond, together with 
twenty-seven other persons, who were all defendants in the present 
suit, in the penal sui of $150,000, the condition of which was as 
follows: “If the said Eli S. Preseoit had truly and faithfully exe-7 
euted and discharged, and should truly and faithfully continue to 
execute and discharge, all the duties of said office, according to the 
laws of the United States, and moreover had well, truly and faith- 
fully kept, and should well, truly and faithfully keep, safely, without 
loaning or using, all the public money collected by him, or other- 
wise, at any time placed in his possession and custody {till the same 
had been, or should be ordered by the proper department or officer 
of the government, to be transferred or paid out, and when such 
orders for transfer or payment had been or should be received, had 
faithfully and promptly made, and should faithfully and promptly 
make, the same as directed, and had done, and should do and_per- 
form, all other duties, as fiscal agent of the government, which 
have been or may be imposed by any act of Congress, or by any 
regulation of the ‘Treasury Department made in conformity to law, 
and also had done and performed, and should do and perform, all 
acts and duties required by law, or by direction of any of the exe- 
cutive departments of the government, as agent for paying pen- 
sions, or for making any other disbursements which either of the 
heads of those departments might be required by law to make, and 
which were of a character to be made by a depositary constituted 
by an act of Congress, entitled * An act to provide for the collec- 
tion, safe keeping, transfer and disbursements of the public reve- 
nue,’ approved July 4, 1540, consistently with the other official 
duties imposed upon him, then the said obligation to be void and of 
none effect, otherwise it should abide and remain in full force and 
virtue.” 

In June, 1843, the United States brought an action of debt upon 
this bond against Prescott and all his securities, setting forth, 
amongst other breaches, that on the 15th of June, 1842, Prescott 
was ordered by the secretary of the ‘Treasury to transfer the public 
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moneys to » Bie ard UL. Hadduck, and that he neglected and refused 
so to do. 

The defendants filed several p Jeas. The 3d, 4th and Sth were of 
the same character, and it is only necessary to insert one of them. 

«¢3,. And for a further plea if this behalf, the said defendants say 
actio non, because they say that the said li S. Prescott, before the 
commencement of this suit, did pay to the said plaintiffs all moneys 
which came into his hands as receiver of public moneys, excepting 
the sum of $12,8153 and the said defendants aver that the said Eh 
S. Prescott tendered to the said Plaintiff the sum of $127 before the 
commencement of this suit; and the said defendants aver that whilst 
the said Eli S. Prescott had said money in his possession, and 
before the commencement of — suit, Some person or persons, to 
sald defendants unknown, feloniously dic I steal, take, and carry away 
from the possession of the ak iS. Preseoit, the sum of $11,688; 
part and parece! of said money reecived by the said Eli S. Prescott, 
as receiver of public moneys, although the said Eli S. Prescott used 
ordinary care and diligence in the safe-keeping of the same, and 
this they are ready to verify, wherefore they pray Judgment, &e.” 

To these pleas the plaintiils demurred generally, and the defend- 
ants joinéd in the demurrer. 

And the cause being argued upon the said demurrer before the 
court, the os nS of the judges were opposed on this question, 
namely: Does the felonious stealing, taking, and carrying away the 
public moneys in the custody of a receiver of public moneys, with- 
out any fault or negligence on his part, discharge him and his sure- 
ties, and is that a good and valid defence to an action on his official 
bond ? 

Upon this question the cause came up. 





Nelson, (at'orney-general,) for the plaintiffs, 

Dickey and Bus ‘he, for the defendants. 

Nelson said, thi if it were noi for the printed argument, filed on 
behalf of the de fendan's, he would have thought it enough to say, 
with respect to the money being stolen, that there was no such con- 
dition inthe bond. It was contended by the other side, that the 
case was to be governed by the principles of bailment. Ii the bond 
were to be laid aside, ar nd the case examined as if it were one of 
parol contract, it would still be found thai the defendant was respon- 
sible. In Southcote” s case, 4 Co. Rep. 83, it was held no defence 


| 
to say that goods were stole n, and in Willes, LIS, it was again 
aifirmed that a * fendant was responsible fer robbery. But this is 
not a case of general bailwent; it rests on special coniract. All the 
principles whic h govern if ave stmamed up in Siory on Bailments, 21. 
Bailments may be enlarged or restricted by special contract. ‘The 


condition of the bond here ist to o heap safe ely, and it is of course a 
special bailment. It would be mischievous to apply the doctrine of 
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general bailments to such cases. If carriers are held responsible 
from motives of public policy, much more strongly is the necessity 
felt in the cases of officers of government, where the door could so 
easily be opened to collusion and fraud. In Coggs v. Bernard, 
2 Lord Ri aym. 918, this doctrine is indicated, when speaking of the 
fifth species of bailme nt, and the same principle i issustained by Ray- 
mond, 220; 1 Ventris, 190; Holt, 131; 1 Wilson, 281; 1 Term 
Rep. OT; Strange, 128. 

The case relied upon by the other side is 17 Mass. Rep. 479, where 
gold was deposited with the Essex Bank for safe keeping, and 
stolen by the officers of the bank. But that was a bailment without 
consideration. The bank received nothing for keeping it, whereas, 


in this case, the party undertook to keep the money, and was paid 
for it. 


” argument of Dickey and Burke was as follows: 


The defendant, Prescott, is a depositary for hire, and unless 
his li ibility was enlarged by the special contract to keep safely, he 
is only subject to the liabilities imposed by law upon such a 
depositary. 

2. The special contract to keep safely does not enlarge the liability 
in the case of a depositary for hire. 

Ist. It does not enlarge it by the ordinary meaning and accepta- 
tion of the terms “keep safely,” nor, 

2d. Has the judicial construction put on those words enlarged 
the liability. 

The defendant is a depositary for hire, and comes under the 
liability imposed upon such depositary. Te is within the class laid 
down by Lord Holt, Coges v. Bernard, 2 Lord Raym. 17, as the 
fifth class of bailments, and called by Judge Stery in his Commentary 
on Bailments, and Jones on Bailments, localio custodi@, or ** deposits 
for hire,”’ or ‘ the hiring of care and services to be performed or 
bestowed on the thing delivered,” or ‘ hire of custody.” Story on 
Bail. sect. 8, 442, 2d ed. ; Jones on Bail. 9 , 21, 96, original ed. 

Such a depositary is bound to ordinary diligence, and only re- 
sponsible for losses by ordinary negligence. Story on Bail. sect. 442; 
Jones on Bail. 97, 98, 99; Platt v. Lib bard, 7 Cow. R. 497. 

If he uses due care, and the property deposited is nevertheless 
stolen, he is excused: Coggs v. Bernard, 2 Lord Raym. 918, where 
Lord Holt says, ‘he is only. to do the best he can; and if he be 
robbed, it is a "good account ;” and again, (p. 918,) “* and yet if he 
receives his master’s money, and keeps it ‘locked up, with a reason- 
able care, he shall not be answerable for it though it be stolen.” See 
also Story on Bail. sect. 444, 455, 2d ed.; Roberts v. Turner, 12 T. 
R. 232; Brown »v. Anderson, 2 Wend. 593. 

If then the defendant, Prescott, was such a depositary, the pleas 
averring that the money was stolen without any default on his part, 
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and that he used ordinary care in keeping the same, are good pleas, 
and excuse his liability. 

2. The words “ keep safely,”’ in sect. 6 of the act of July, 1840, 
and in the condition of the bond declared on, following the words 
of the act, do not alter or extend the liability, otherwise imposed 
by law. 

Ist. They do not by the ordinary meaning and acceptation of 
the terms. 

In the construction to be given to words, they are to be received 
according to their ordinary meaning and import, or such meaning 
as is given to them by the common sense and understanding of 
mankind. In this sense no other construction can be given to the 
words, ‘‘ keep safely,” than to keep with that degree of safety which 
prudent men ordinarily exercise, where safety is required; the com- 
mon sense of mankind would construe it to mean reasonable safety. 
When A. accepts to keep safely, the meaning he would be apt to 
give to the contract, (supposing no judicial meaning had been given 
to the words,) w ould be, such reasonable satety as in the exercise of 
prudence, he and other men ought, under the circumstances of the 
case, to use; and this is exactly the degree of diligence or care 
required in the contract of bailment called ‘ locatio custodia.” 

‘The words ‘ keep safely,”’ therefore, considered in their ordinary 
and common acceptation, do not vary the usual Jiability of a depo- 
sitary for hire. 

2d. Judicial construciicn has not given ahigher meaning to these 
words. 

In Southcote’s case, 4 Co. 83, 84, the plaintiff had delivered 
goods to the defendant to be by him safely kept. ‘The plea was, that 
they were stolen out of the possession of the de sence, and judg- 
ment was given because the al were to be safely kept. ‘The plea, 
however, was defective in not averring that the y were siolen with- 
out his default, or that he used ordinary care and diligence, and 
theft being evidence of ordinary neglect according to Sir Wm. 
Jones, (although this is now doubted,) it would be presumed that 
the defendant had been guilty of ordinary neglect, and this is in 
accordance with the opinion of Sir Win. Jones in commenting upon 
this case, (Jones on Bail. p. 43, original edition,) where he says: 
“Tf the plaintiff, instead of replying, had demurred to the plea in 
bar, he might have insisted in argument, with reason and law on 
his side, that, although a general bailee to keep be responsible for 
gross neglect only, yet Bennet had, by a special acceptance, made 
himself answerable for ordinary neglect at least; that it was ordinary 
neglect to let the goods be stolen out of his possession ; and he had 
not averred that they were stolen without his default ;”? thereby inti- 
mating, that if such averment had been made in Southcote’s case, 
the plea would have been good. In the present case the pleas con- 
tain such averments. 

3c 2 
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The words * keep safely,” then, by Southcote’s case, and i in the 
opinion of Jones, meant to “bind the depositary to ordinary diligence 
only. 

The case of Coges v. Bernard, 2 Ld. Raym. 909, by the opinion 
of Ld. Holt and the majority of the court, is to the same effect. 

The question in point, decided, was, ‘* that if a man undertake 
to carry goods safely and securely, he is responsible for any damage 
through his neglect, although he was not a common carrier, and 
was to have nothing for the carriage.”? (See Ist marginal note.) 

The inference to be drawn is, if there was no neglect, he was not 
liable. 

In commenting on the effect of the undertaking ‘io keep and 
carry safely,” the judges who delivered opinions in this case dif- 
fered. Lord Holt, who delivered the celebrated = which has 
been the foundation of the modern law of bailment, and which is 
entitled to the most consideration, together with all the other judges, 
(except Powell, J.) held, (as is remarked by Judge Story, Com. on 
Bail. sect. 35, 2d edition,) ‘that upon a promise by a bailce, with- 
out reward to keep or carry safely, he is not responsible for injuries 
or losses occasioned by the sets of wrong-docrs, and a fortiori, that 
he is not responsible for a theft not caused by his own neglect.” In 
the same section, Judge Story remarks, * Mr. Justice Powys, and 
Mr. Justice Gould, seem to have agreed 1 in opinion with Lord Holt.” 

by referring to the opinion of the judges in this case, the same doe- 
trine will be found. Lord Holt’ says, (2 Ld. Raym. 915,) “Nay, 
suppose the bailee unde tak es safely and securely to keep the goods, 
in express words, yet even that wont charge him with all sorts of 
neglect. For if such a promise were put into writing, it would not 
charge so far even then. . . . And if a promise will not charge a 
man against wrong-cocrs, when put in writing, it is hard it should 
do it more so when spoken. Doct. and Stud. 1 oe. is in point, that 
though a bailee do promise to redeliver goods safely, yet if he * ive 
nothing for the keeping of thera, he will not he answerable for the 
acts of a wrong-doer. So that there is netiher sufficient reason or 
authority to support the opinion in Southcote’s ease; ifthe bailee be 
guilty of gross negligence, he will be charex i but not for any or-, 
dinary neglect.” See 2 Td. Raym. 914 and 915; Lord Holt’s com- 
ment on Southeote’s case. In the same ease, ‘Gould, J., agreeing 
with Lord Holt, says, (2 Ld. Reym. p. 909,) * Se if goods are depo- 
sited with a friend, and are stolen from him, no action will lie... . 
But if a ~_ undertakes expressly to do such a fact, safely and 
securely, if the thing comes to any damage by his miscarriage, an 
action Yt Hie against him.’? And aeain, (p- ©10,) “ But when a 
man undertal “es espee ially to do sucha thing, it is not hard to charge 
him for his neglect, beeause he had the goods cominitted to his cus- 
tody upon those terms.” It is apparent by the reasoning of these 
judges, that they intended to place the liability in the case of a spe- 


























JANUARY TERM, 1845. 583 











The United States s v. Prescott et al. 





cial contract to keep safely, upon the neglect or miscarriage of the 
depositary, and that he would not be liable for the acts of wrong- 
doers, without his default ; and this was the opinion of Lord Holt 
and all the other judges, except Powell, J. See Story on Bail. 
sect. 3D. 

It is true that Powell, J., in the same case, says, (p. 910,) “ The 
party’s special assumpsit and undertaking obliges him so to do the 
thing, that the bailor come to no damage by his neglect, and the 
bailee in this case shall answer accidents, as if the goods are stolen, 
but not such as happen by the act of God ;” but from the reference 
made to the case of the ferryman, immediately after, he was proba- 
bly alluding to the case of the cominon earrier. But, at any rate, 
the reason assigned by him for the liability of the bailee in case of 
accidents, as in case the goods are stolen, viz., that the bailee has 
a remedy against the wrong-doers, as an appeal of robbery, or ac- 
tion against r the hundred, is unsatisfactory. It might furnish a rea- 
son in England, where a speedy and certain reime dy is given for the 
man robbed, by a special action on the case against the “hundred for 
damages equival ‘nt to his loss unless they make hue and cry after 
the felon, and take him, which excuses them. 3 Black. Com. 
160. But no such remedy exisis here. And it is to be observed, 
that the reason given by Powell, J., was probably altogether wrong, 
Sir W “= Jones expresses his disapprobation as follows, (Jones on 
Bail. 44, orig. ed.:) ‘ Mr. Justice Powell, speaking of South- 
cote’s case, which he denies to be Jaw, admits that ‘if a man does 
undertake specially to keep goods saicly, that is a warranty, and 
will oblige the bailee to keep them safely against perils, where he 
has a remedy over, but not aguinst those where he las no remedy 
over.’ One is unwilling to suppose that this learned pay had not 
read Lord Coke’s report with attention ; yet the e se which he puts 
is precisely that which he opposes, for Bennet did unde: rtake to keep 
the goods safely ; and with submission, the degree of care demanded, 
not the remedy over, is the true measure of the obligation, for the 
bailee might have his appeal of robbery. Yet he is not bound to 
keep the coods against robbers without a most express agreement.” 
Jones on Bail. 4 

In 2 Black. Com. 452, the same construction is given to the 
words ‘* keep safely and securcly,”’ viz., “he is bound to take the 
same care of them as a prudent man would of his own,” i. e. rea- 
sonable care. And the case of Coggs v. Bernard, 2 Ld. Raym, 
909, is cited, and the law is spoken of as settled. 

Finnucane v. Small, 1 Fspinasse R. 315, was a case in which the 
depositary received pay, and Le was held, by the opinion of Lord 
Kenyon, to be liable only for ordinary negiect. In this case the 
property had been stolen from the depositary. 

The American authorises are to the same effect. 

Foster v. The Essex Bank, 17 Mass. Rep. 479, was a case of de- 
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posit of gold in a bank, under a memo. signed by the cashier, that 
it was “ left for safe kee ping ;” the court, (Parker, J.,) delivered an 
elaborate opinion, and reasons on the nature of the undertaking to 
keep safely ina very full and satisfactory manner, (see pages 499, 
500, 501 and 502,) showing that the contract to keep safely, in the 

case of a simple depositary, extends his liability to ordinary neglect, 
and in the case of a depositary for hire, the principle goes no farther 
than liability for ordinary neglect ; “ so ‘that if he shows that he used 
due eare, and nevertheless the goods were stolen, he would be ex- 
cused.” 17 Mass. Rep. 502. 

1 Dane’s Abr. chap. 17, art. 11, sect. 3, lays down the same 
doctrine. 

Judge Story, (Story on Bail. sects. 70, 71, 2d edition,) evident- 
ly leans to the same doctrine, where he says that ‘there is much to 
warrant the suggestion that in a case where the bailment is to keep 
safely, the depositary would not be liable for a loss by theft, unless 
it should arise from his own negligence, and want of due diligence 
and care.” 

Chancellor Kent (2 Kent’s Com. 563, note d, 3d edition) alludes 
to the decision in 17 Mass. Rep. 479, with approbation. 
The great weight of authority, then, both in England and in this 
country, supports the doctrine, that under the contract to keep safe- 
ly, the de posit: ary would not "td liable for a theft committed without 
his defa ult, and that in such case he is only liable for ordinary dili- 

gence. 

The case relied on, chiefly, on the other side, is a dictum of 
Lord Chief Justice Willes, Kettle v. Bromsall, Willes R. 118,) where 
he speaks of the liability of the depositary to keep safely, in case he 
is robbed of the goods. But it is to be observed that this is said as 
being according to Southcote’s case, the case of Coggs v. Bernard.” 
Willes R. 121. Jt is hardly conceivable how the judge, who deli- 
vered the opinion in Kettle v. Bromsall, could have fallen into such 
error, for the first authority cited by him, (Souihcote’s case,) had 
been expressly overruled in the last authority cited, (Coggs v. Ber- 
nard ;) and in the last case, Lord Holt and the majority of the court, 
dissenting from Southcote’s case, lay down a contrary rule, (as we 
have shown above,) viz.: that the depositary would not be liable 
for the acts of wrong-doers, without his default. 

Chancellor Kent says, in the note above referred to, that the doc- 
trine in Kettle v. Bromsall, Willes R. 118, and in Southcote’s case, 
“Cis held to be exploded in the case of Foster v. Essex Bank.” 

A distinction has sometimes been taken between a loss by theft, 
and a loss by robbery, from the last being considered irresistible, 
and the former not so. But see, as to this, Story on Bail. sect. 39, 
2d edition, where the distinction is refuted ; and it is held that ‘‘no 
degree of vigilance will always secure a party from losses by theft ;” 
&e., &e. 
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When the contract is a special acceptance, the taking a reward 
can make no difference in the construction of it. 

It is to be observed that where there is a special contract to 
‘*keep safely,” the contract is expounded according to the meaning 
of the terms themselves, without inquiring whether a reward was 
paid or not. ‘The acceptance is a sufficient consideration for the 
promise to keep safely, as was determined by the case in point in 
Coggs v. Bernard, (see first mar. note ;) and in that case the court 
decided that the bailee, to keep or carry safely, is liable for ordinary 
negligence, without inquiring whether he received a reward or not. 
None was averred in the declaration, and there might or might not 
have been one. 

In Hargrave and Butler’s note to 2 Co. Lit. n. 78, it is said, in 
reference to the decision in the case of Coggs v. Bernard, that “ it 
was wholly grounded on a special undertaking to carry safely, with- 
out stating either that the defendant was to have hire or was a com- 
mon carrier.” In giving an exposition, therefore, to the contract 
“to keep saiely,” it makes no diiference whether a reward was 
paid or not. It is the special acceptance that makes the party 
bound to ordinary diligence and liable for ordinary neglect. 

Agiin, In the contract “to keep safely,”’ it is the special accept- 
ance (without inquiring into a reward or not) that makes the party 
bound to ordinary diligence ; and in the ordinary contract of a de- 
positary for a reward, it is the reward that puts the party to ordinary 
diligence. Siory on Bail. sect. 442; Jones on Bail. 49, 91, 98, 
99, original ed. The liability, therefore, of the special depositary 
to keep sately, and of the depositary for a reward, is the same ; and 
if the deposiiary for a reward accepts specially, the receiving the 
reward cannot put him to greater diligence than what the law de- 
termines that fact shall put a depositary to, which is ordinary dili- 
gence, (Story on Bail. sect. 442,) and nothing more. 

The cases and authorities that expound the meaning of the words 
“keep safely,”’ speak of them generally in reference to the contract 
of deposifuim, or naked bailment without reward ; (Story on Bail. 
sect. 33, the opinion of the judges in Coggs v. Bernard, in rela- 
tion to these words altering the responsibility in case of naked bail- 
ment; Southcote’s ease, 2 Black. Com. 452; 17 Mass. Rep. 479 ;) 
and as enlarging the responsibility from slight diligence, in such case, 
to ordinary diligence. If the cases and authorities are silent as to 
the effect of these words in the case of other bailees, such as the 
depositary for hire, common carrier, &e., it is because, in these 
cases, their ordinary legal liability is the same, or more extensive, 
than the words ‘‘ keep safely” import, requiring ordinary diligence 
in some, and extraordinary diligence in others. No one would 
contend that these words enlarged the responsibility of a common 
carrier, who is liable for more than what they would import, viz., 
for all losses except “by the act of God, or the king’s enemies ;” 

Vou. III.—74 
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neither deuiia it be contended that they enlarge the responsibility 
of the bailee for hire, whose usual Jegal responsibility is the same 
as what the special acceptance in the case of simple deposit has 
been decided to be, viz., ordinary diligence. ‘These words only 
make a difference in the case of depositum, or naked bailment, be- 
cause the usual liability in that case, for gross neglect only, is incon- 
sistent with safe keeping. And this agrees W ith Sir William Jones, 
(p. 61, original ed.) where he says, in remarking on the opinion of 
Powell, J., in Coges v. Bernard, ** Now the reason assigned by the 
learned judge ior the cases in the register and year-books, which 
were the same with Coggs v. Bernard, viz., the party’s special as- 
sumpsit, obliged him so to do the thing that the bailor come to no 
damage by his neglect, seems to intimate that the omission of the 
words salvo ef secur? would have made a difference in this case, as 
in that of a deposit, but I humbly contend that those words are im- 
plied by the nature of a contract which Jies in feasance,” &e. In 
the present case the duty of the receiver, for which he is paid, lies 
in feasance, for he is to receive, keep, transfer, and pay out, and do 
all other acts, as fiscal agent, which may be imposed on him by 
law, or the directions of the ‘Treasury Department, (sect. 6, act of 
1840.) 

By section 12, of the act of 4th July, 1840, government-agents 
are required to examine “the money on hand and the manner of its 
being kept ;” and by section 13, the register is required to examine 
and report, from time to time, the condition of the mon *y on hand 
with the receiver; “* by section 14, the officers may be allowed 
for fire-proof chesis, vaults, &c., for s safe-keeping, to be expressly 
authorized by the secretary © f the Treasury, whose directions, &ce., 
‘Care to be stricily { allowed.’ 

The law, then, vests the discretion of the safe-keeping, in a mea- 
sure, in government agents, and in the secretary of the Treasury, 
““whose directions are to be strictly followed.” Tf, then, the secre- 
tary of the ‘Treasury has directed the money, deposited with the re- 
ceiver, to be placed in a particular place, vault, &c., and it is stolen 
there; or, if the government agent, having examined “the manner 
of its being kept,”’ is satisfied, and so reports, and still the money is 
stolen; the receiver, in e $7 T ease, would not be liable, without his 
default ; Story on Bail. scet. 74, 2d ed. ; “ifthe depositor agree that the 
goods may be kept in a p nie vular plac e, &e., he cannot object after- 
wards that the place i is not 2 safe one.”? And non constai but that, 
in the present cas .* money had been directed to be kept in the 
particular place whe ve it was stolen, nor but that the government 
agent had examined ‘the manner of its being kept,” and reported 
it to he safe; in cither of which cases the defendant, without his own 
default, would not be liable. 

ir inally, it may be said that government requires nothing unrea- 
sonable from its officers. If, as in the case of the Essex Bank, 
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where $53,000 of gold was deposite " wider a memo., for safe- 
keeping, and who might be considered in the light of a public depo- 
sitary, and where considerations of public policy, in return for the 
extraordinary privileges conferred on the bank, were entitled to all 
their weight, the b ank was held to ordinary neglec ‘t only, why shouk . 
greater responsibility be thrown on a receiver of public money? 

Ch. J. Parker , in that case, 17 Mass. Re ‘p. DOL, says, “and this cer- 
tainly is the more re asonable doctrine, for the ¢ ommon understanding 
of a promise to keep safely, would be, that the pariy would use due dili- 
gence and care to prevent the loss or ‘accide ‘nt; and there is no breach 
of faith or trust, if, notwithstanding such care, the goods should be 
spoiled or purloine “d. A contrary doctrine to this would be unrea- 
sonable. It would also be against publie policy ; for, if the receiver 
is to be held liable, when money is stolen from him without his de- 
fault, having used ‘due diligence and care in the safe-keeping, men 
of common prudence and responsibility would cease to become his 
sureties, since they would make themselves responsible, not merely 
for his prudence, good faith, and honesty, in keeping money, but 
sureties against the cunning, dishonesty, and villany, of all mankind. 





Mr. Justice McLEAN delivered the opinion of the court. 

This action was brought in the Circuit Court for the district of 
(linois, on a bond given by Prescott, with the other defendants as 
his sureties, for his faithful performance of the duties of receiver of 
public moneys, at Chicago, in the state of Illinois. The defence 
pleaded was, that the sum not paid over by the defendant, Prescott, 
and for which the action was brought, had been fe Joniously stolen, 
taken, and carried away, from his possession, by some person or 
persons unknown to him, and without any fault or negligence on his 
part; and he avers that he us sed ordinary care and diligence in keep- 
ing said mo: rey; and preventing it from being stolen. 

Yo this plea, the plaintiffs filed a gene ral demurre ‘r; and on the 
arguinent of the demurrer, the opinions of the judges were opposed 
on the question, whether ‘the felonious taking and carrying away 
the public moneys in the custody of a reeciver of pub blie moneys, 
without any fault or negligence on his part, discharged him and his 
sureties, and may be set up as a defence to an action on his official 
bond??? And this point is now before this court, it having been 
certified to us under the act of Congress. 

On the part of the defendant it is contended that the defendant, 
Prescott, was a depositary for hire; and that _ ‘ss his liability was 
enlarge .d by the special contract to keep safely, he is only subj ct to 
ihe liabilities im posed by law upon such a de ‘positi ry 5 that the spe- 
cial contract does not enlarge his liability. 

‘This is not a case of bailment, and, consequently, the law of bail- 
ment does not apply to it. ‘The lk ibility of the de fe ndant, Prescott, 
arises out of his official bond, and principles which are founded upon 
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public policy. ‘The conditions of the bond are, that the said Pres- 
cott has “truly and faithfully executed and disc ‘harged, and shall 
= and faithfully continue to execute and discharge, all the duties 

f suid office,” (of receiver of public moneys at Chicago,) * accordin 
to the laws of the United States; and moreover has well, truly, os 
faithfully, and shall well, truly, and faithfully, keep sa fely, w ‘ithout 
loaning or using, all the ‘public moneys collected by him, or other 
wise at any time placed in his possession and custody, till the same 
had been or should be ordered, by the proper departme nt or officer 
of the government, to be transferred or paid out; and when such 
orders for transfer or payment had been or should be received, had 
faithfully and promptly made, and would faithfully, and promptly 
make, the same, as directed,” Ke. 

The condition of the bond has been broken, as the defendant, 
Prescott, failed to pay over the money received by him, when re- 
quired to do so; and the question is, whether he shall be exone- 
rated from the condition of his bond, on the ground that the money 
had been stolen from him? 

The objection to this defence is, that it is not within the condition 
of the bond; and this would seem to be conclusive. ‘The contract 
was entered into on his part, and there is no allegaiion of failure on 
the part of the government; how, then, can Prescott be discharged 
from his bond? He knew the extent of his obligation, when he en- 
tered into it, and he has realized the fruits of this oblic: ition by the 
enjoyment of the office. Shall he be discharged from liability, con- 
trary to his own express undertaking? There is no prine iple on 
which such a defence can be sustained. The obligation to keep 
safely the public money is absolute, without any condition, express 
or implied; and nothing but the payment of it, when required, can 
discharge the bond. 

The case of Foster et al. v. The Essex Bank, 17 Mass. Rep. 479, 
was a mere naked bailment, and of course does not apply in principle 
to this case. ‘The deposit in that case was for the accommodation of 
the depositor, and without any advantage to the bank, as the court 
say, ‘which can tend to increase its li ability. No control whatever 
of the chest, or of the gold contained in it, was left with the bank or 
its officers. It would have been a breach of trust to have opened the 
chest, or to inspect its contents.’ 

Public policy requires that every depositary of the public money 
should be held to a strict accountab ‘lity. Not only that he should 
exercise the highest degree of vigilance, but that “he should keep 
'safely” the moneys which come to his hands. Any relaxation of 
this condition would open a door to frauds, which might be prac- 
tised with impunity. A depositary would have nothing more to do 
than to lay his plans and arrange his proofs, so as to “establish his 
loss, without laches on his part. Let sucha principle be applied to 
our postmasters, collectors of the customs, receivers of public 
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moneys, and others who receive more or less of the public funds, 
and what losses might not be anticipated by the public? No such 
principle has been recognised or admitted as a legal defence. And 
it is believed the instances are few, if indeed any can be found, 
where any relief has been given in such cases by the interposition of 
Congress. 

As every depositary receives the office with a full knowledge of 
its responsibilities, he cannot, in case of loss, complain of hardship. 
He must stand by his bond, and meet the hazards which he volunta- 
rily incurs. 

The question certified to us is answered, that the defendant, Pres- 
cott, and his sureties, are not discharged from the bond, by a felo- 
nious stealing of the money, w thout : any fault or negligence on the 
part of the depositar y; and, consequently, that no such defence to 
the bond can be made. 


of 


“bie 





Bernarp Permout, PLAINTIFF IN ERROR, Vv. Municrpanity No. 1 or 
Tue City or New Or eans, DEFENDANT IN ERROR. 


This court has not jurisdiction, under the 25th section of the Judiciary Act, of 
a question whether an ordinance of the corporate authorities of New Orleans 
does or does not impair religious liberty. 

The Constitution of the United States makes no provision for protecting the 
citizens of the respective states in their religious liberties; this is left to the 
state constitutions and laws. 

The act of February 20th, 1811, authorizing the people of the territory of 
Orleans to form a constitution and state government, contained, in the third 
section thereof, two provisoes ; one in the nature of instructions how the con- 
stitution was to be formed, and the other, reserving to the United States the 
property in the public lands, their exemption from state taxation, and the 
common right to navigate the Mississippi. 

The first of these provisoes was fully satisfied by the act of 1812, admitting 
Louisiana into the union, “on an equal footing with the original states.” 
The conditions and terms referred to in the act of admission referred solely 
to the second proviso, involving rights of property and navigation. 

The act of 1805, chap. 83, extending to the inhabitants of the Orleans territory 
“es rights, privileges and advantages secured to the North Western territory 

by the ordinance of 1787, had no further force after the adoption of the state 
constitution of Louisiana, than other acts of Congress, organizing the terri- 
torial government, and standing in connection with the ordinance. They are 
none of them in force unless they were adopted by the state constitution. 


Tus case was brought up by writ of error, under the 25th section 
of the Judiciary Act, “from the City Cant of New Orleans, the 
highest appellate court in the state to which the question could be 
carried. 

In 1842, the defendants in error passed the following ordi- 
nance: 


3D 
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‘* Municipality No. 1 of the City of New Orleans. 

“Sitting of Monday, October 31st, 1842.—Resolved, that from 
and after the promulgation of the present ordinance, it shall be 
unlawful to carry to, aud expose in, any of the Catholic churches of 
this municipality, any corpse, under the penalty of a fine of fifty 
dollars, to be recovered for the use of this municipality, agaist any 
person who may have carried into or exposed in any of the aforesaid 
churches any corpse, and under penalty of a similar fine of fifty dol- 
lars against any priest who may celebrate any funeral at any of the 
aforesaid churches; and that all the corpses shall be brought to the 
obituary chapel, situated in Rampart street, wherein all funeral rites 
shall be performed as heretofore. 








Signed, Paut Benrrvs, Recorder. 
Approved, November 3d. 
Signed, D. Prievr, Mayor.” 


And a few days afterwards, the following :— 

“Sitting of November 7th, 1842.—Resolved, that the resolu- 
tion passed on the dist October last, concerning. the exposition of 
corpses in the Catholic churches, be so amended as to annul in said 
resolution the fine imposed against all persons who should transport 
and expose, or cause to be transported or exposed, any corpses in 
said churches. 

** Be it further resolved, that the said fine shall be imposed on any 
priest who shall officiate at any funerals made in any other church 
than the obituary chapel. 


Signed, Pau Bertvs, Recorder. 
Approved, November 9th. 
Signed, D. Prieur, Mayor.” 


On the 11th of November, 1842, the municipality issued the fol- 
lowing warrant against Permoli, a Catholic priest. 
“ Munici om ality No. af 


Dersend Permoli. § 

“¢ Plaintiff demands of defendant fifty dollars fine, for having, on 
the 9th November, bg officiated on the body of Mr. Louis Le 
Roy, in the church Si. Augustin, in contravention of an ordinance 
passed on the 31st of October last.” 

To which the following answer was filed : 

‘The answer of the Reverend B. Permoli, residing at New Orleans, 
to the complaint of ee No. 1. 

‘This respondent, for answer, says: true it is that the corpse of 
Mr. Louis Le Roy, deceased, was brought (enclosed in a coffin) in 
the Roman Catholic church ‘of St. Augusti in, and there exposed ; 
and that when there thus exposed, this res} ponde nt, as stated in the 
complaint, officiated on it, by blessing it, by reciting on it all the 
other funeral prayers and solemnity, all the usual funeral ceremonies 
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prescribed by the rites of the Roman Catholic religion, of which this 
respondent is a priest. ‘Chat in this act he was assisted by two 
other priests, and by the chanters or singers of the said church. 

“¢ This respondent ay ers, that in so doing he was warranted by the 
Constitution and Jaws of the Uniied States, which prevent the 
enactment of any law prohibiting the free exercise of any religion. 
He contends that the ordinance on which the complainants rely is 
null and void, being contrary to the provisions of the act of incor- 
poration of the city ‘of New Orleans, and to those of the Constitution 
and laws of the United States, as above recited. 

*¢ "This respondent thereiore praysto be hence dismissed with costs. 

Signed, D. Secners, of counsel.” 

The judge, before whom the case was tried, decided that the ordi- 
nance was Heo ri ul, and not supported | by any of the acts of the legis- 
Jature incorporating the city of New Orleans. But the ease being 
earried up by appeal to the City Court, the decision was re versed, 
and judgment entered in favour of Municipality No. 1 against Per 
moli, for fifty dollars and costs. 

The judge of the City Court, before deciding the case, made the 
following remarks, which it may not be ina ippropri: ite io transcribe. 

* Before entering into a siaicment of the case, as it eppeared on 
the trial before this court, I consider it necessary io give a mere out- 
line of the circumstances which induced the Council of the First 
Municipality to pass the ordinances of the 31st of October and Tih 
of November, 18-42. 

“By an ordinance of ihe corporation of the city of New Orleans, 
approved 26th September, 1827, and entitled ¢ An ordinance sup- 
plementary to an ordinance concerning public health,’ it was 
‘ Resolved, that from and atter the first of November next, (1827,) 
it shall not be lawful to convey and expose into the parochial church 
of St. Louis any dead person, under penalty of a fine of fifiy dol- 
lars, to be recovered for the use of the corporation, against any 
person who should have conveyed or exposed any dead person into 
the aforesaid church; and also under penalty of a similar fine of 
fifty dollars, against all priests who should minister to the celebra- 
tion of any "fune ral in said comet hi; and that from the first of Novem- 
ber of the present year, (1827,) all dead persons shall be conveyed 
into the obituary chapel in TR shoot s treet, where the funeral rites 
may be perforn ned in the usual manner.’ 

“ This ordinance continued in force during a period of fifieen years, 
without any op position on the part of the Catholie Clergy or popu- 
lation; but in the year 1842, the late lamenied a id’ venerable 
revered Abbé Moni, curate of the parish of St. Louis, having departed 
this life, some sebenealegels inding took place between his successor 
and the church-wardens. ‘The new curate al assistant clergy 
abandoned the cathedral, and commenced to celebrate funeral cere- 
monies in other churches than the obituary chapel, this chapel being 
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under the adininistration of the said wardens. The council there- 
upon passed the ordinances, for the violation of which the defend- 
ant is sued. 

‘« The case was presented here on the same pleadings as in the court 
below, but the plaintiff’s counsel introduced evidence to prove 
several facts; this evidence was in substance as follasvs: 

** The Right Reverend A. Blanc, Bishop of New Orleans, testified 
that the dogmas of the Roman Catholic religion did not require that 
the dead should be brought to a church, in order that the funeral 
ceremonies should be performed over them; that this was a matter 
of discipline only; that the witness, as bishop of this diocese, had 
authorized the clergy to leave the cathedral, and not to officiate at 
funeral rites at the obituary chapel, and that these ceremonies might 
be celebrated at the house where the dead person expired, or at any 
other place designated by the bishop. 

**'The Reverend C. Maenhant, curate of the parish of St. Louis, 
testified, that he was the curate of said parish, and in that capacity 
he had given orders for no funeral service to be said at the obituary 
chapel; that, from the situation of the clergy with regard to the 
wardens, these funeral services could not, with propriety, be per- 
formed at said chapel; that he had been several times applied to, 
by persons who wished these ceremonies celebrated over the dead 
bodies of their friends or relatives at the obituary chapel, but he had 
replied that, under present circumstances, these ceremonies would 
not be performed at that place, but at the chapel of St. Augustin, or 
in the house where the deceased person was lying, at the choice of 
the relatives. 

** Cross-examined.—This witness testified, that the St. Augustin 
chapel was, in his opinion, as conveniently situated for these pur- 
poses as the obituary chapel; that, in the funeral office, there is 
nothing calculated to disturb the public peace, nothing contrary to 
morals, and that the greatest decency is always observed in these 
mortuary rites. 

** The Reverend Jacques Lesne testified, that he is the priest em- 
ployed as chaplain at the obituary chapel; that he is entitled to no 
remuneration, besides what he receives from the church-wardens, 
for attending at the chapel, to bless the bodies of the dead which 
are brought there; that he does not celebrate funeral obsequies with 
that pomp which is given to them in special cases, but he continues, 
with the permission of the bishop, to read the office of the dead, 
whenever required, at the obituary chapel, as he did previous to the 
departure of the clergy from the cathedral; that he is not permitted 
to leave the chapel to accompany funerals to the cemetery. 

** Cross-examined.—He said, there is nothing immoral or contrary 
to the public tranquillity in the prayers which are said at funerals. 

** Messrs. José Fernandez, Bernard Turpin, Anthony Fernandez, 
and Joseph Génois, proved that, for fifteen years past, the funeral 
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service has been performed at the obituary chapel, only that this 
chapel is the best situated for this purpose, and that nothing disor- 
derly ever occurred there. 

“* Mr. A. Fernandez, cross-examined, added that he had never 
known of the occurrence of any disturbance of the public peace, 
during the ceremonies at the St. Augustin chapel, but he had heard 
a great deal of complaint about it; and that, being a native of New 
Orleans, and having almost constantly resided here, he has never 
seen or heard of the performance of funeral rites at any of the Pro- 
testant churches. 

‘¢'The Honourable Paul Bertus, recorder of Municipality No. 1, 
proved, that having had the misfortune to lose his sister-in-law, he 
desired that the funeral solemnities should have been celebrated at 
the obituary chapel ; but that the clergy had left him no choice but 
between the St. Augustin chapel and the mortuary house, and that 
he determined upon the latter place. 

“The following resolutions, passed by the church-wardeus of the 
parish of St. Louis, were next introduced : 

“< ¢Sitting of Friday, 11th November, 1842.—Resolved, that the 
obituary chapel shall be open for the reception of the remains of all 
deceased Catholics. Resolved, that all persons who desire to have 
dead bodies exposed in funeral state, at the said chapel, are request- 
ed to give notice to the secretary of the wardens, in order that he 
may cause the necessary preparations to be made. 

* ¢ Resolved, that the public be informed that the Reverend Abbé 
Lesne shall continue to bless all bodies of dead persons brought to 
the obituary chapel, and that he will continue to say the usual fune- 
ral prayers at said chapel.’ 

‘“¢ A correspondence between the mayor and the curate was also 
introduced, by consent of parties; but the court, considering this 
evidence as having no legal effect upon the case, contents itself 
merely with the mention of its introduction. 

“Henry St. Paul, Esq., (one of defendant’s counsel,) testified, 
that at Lexington, Kentucky, he saw the body of a deceased person 
taken into the Methodist Episcopal church, where a funeral ora- 
tion was pronounced for the occasion by the Reverend Maffit, a 
minister of that persuasion, and that said oration was followed by 
prayers. 

‘Finally, the testimony of Mr. P. E. Crozat proved, that one of 
his friends having departed this life, and having been warned by 
Mr. Rufino Fernandez of the existence of the ordinance, he had 
nevertheless insisted that the body should be taken to the St. Au- 
gustin chapel for the funeral rites, holding himself responsible for 
the fine imposed, for his opinion was on the side of the clergy.” 

The judge of the City Court then gave his opinion at large and 
decided, as has already been stated, in favour of Municipality No. 1, 
from which decision a writ of error brought the case up to this court. 

Vor. I1I.—75 3D2 
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William G. Read and Coze for the plaintiff in error. 
Barton for the defendant in error. 


Read’s argument was as follows: 


Three questions arise on this record— 

1. Is the cause before the court, in accordance with the require- 
ments of the act of September 24th, 1789, sect. 25? 

2. Have the court jurisdiction over cases of infringement of the 
religious liberty of citizens of Louisiana, by the municipal authori- 
ties of that state? 

3. Do the ordinances of November 3d and November 9th, recited 
in the record, infringe the religious liberty of citizens of Louisiana? 

1. The first question is settled affirmatively by a bare inspection 
of the record. It falls within the very terms of the act. 

2. For an answer to the second question, we must go back, in 
the first place, to the ‘¢ ordinance for the government of the territory 
of the United States north-west of the river Ohio,”’ passed by Con- 
gress on the 13th of July, a. p. 1787; part of preamble and article 
Ist: ‘* And for extending the fundamental principles of civil and 
religious liberty, which form the basis whereon these republics, their 
laws, and constitutions are erected; to fix and establish those prin- 
ciples as the basis of all laws, constitutions, and governments, which 
for ever hereafier shall be formed in the said territory. . .. . It is 
hereby ordained and declared . . . . That the following articles 
shal] be considered as articles of compact between the original states 
and the people and states in the said territory, and for ever remain 
unalterable unless by common consent, to wit: 

“« Art. Ist. No person demeaning himself in a peaceable and or- 
derly manner shall ever be molested on account of his mode of 
worship or religious sentiments, in the said territory.” 

This ordinance, so comprehensive, so far-reaching, so simple, and 
sublime, established a new era for the millions who were destined 
to swarm within the sphere of its benevolent operation. For them, 
we may say in the words of the Roman poet, ‘‘ magnus ab integro 
seclorum nascitur ordo!”’ ‘Till then, the right of the civil power to 
control the religion of the state had always been practically asserted 
and recognised ; if not by moralists and theologians, at least by 
statesmen and jurists. Such has been the theory and practice of 
European governments, from the times when the emperors lighted 
the streets of Rome with blazing Christians, to the last liturgy forced 
on his Protestant subjects by the despot of Prussia. Even these 
American states, planted as they were by refugees from religious 
persecution, presented for generations any thing but a land of reli- 
gious liberty. The government of the Puritans was the very oppo- 
site of tolerant; and if they spilled not the lives of their dissentient 
brethren as freely as others had done, it was because they fled from 
before their face into the wilderness. The government of Virginia 
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was equally exclusive ; and the land of the Calverts was peopled 
by exiles from both. Even Old Maryland, the primal seat of Chris- 
tian freedom, has enfranchised the Israelite within our own brief 
memories. It was but yesterday that the Catholic was made eligible 
to office in North Carolina; and his continued exclusion from it 
disgraces New Hampshire to-day. But the ordinance of 1787 drew 
a broad line of distinction between the thirteen original states, which, 
in conquering their independence, acceded to all the known attributes 
of sovereignty, and the new ones to be carved out of the immense 
regions north-west of the Ohio; which come into the national com- 
munity shorn of this flower, or rather thorn, of prerogative. It has 
left not the trace of a foundation, within their vast extent, whereon 
bigotry can erect her citadels. ‘The United States have guarantied, 
to their inhabitants, religious liberty ; as absolutely as they have 
republican government to us all. 

This ordinance gave the key-note to our territorial legislation ; and 
every subsequent passage has, on this paramount interest of humanity, 
harmonized therewith. By the act of April 7th, 1798, chap. 45, sect. 6, 
the inhabitants of the Mississipi territory were admitted to “ all the 
rights of the people of the north-west territory, as guarantied by the 
ordinance ;”’ and by the act of March 2d, 1805, chap. 437, sect. 1, 
the inhabitants of the territory of Orleans, (now Louisiana, became 
entitled to “all the rights, privileges, and advantages secured by said 
ordinance, and enjoyed by the people of the Mississippi territory.” 

But we do not rely on the ordinance of 1787 and the aforesaid 
extending acts alone. The act of February 20th, 1811, chap. 298, 
by w hich the people of the territory of Orleans were empow ered to 
form a constitution and state government, provided expressly in the 
3d section, that the constitution to be formed, ‘¢ should contain the 
fundamental principles of civil and religious liberty ;? and the act 
of April 8th, 1812, chap. 373, sect. 1 , by which the state of Louisi- 
ana was adinitted into the union, provided “that all the conditions 
and terms contained in the said third section, should be considered, 
deemed, and taken as fundamental conditions and terms, upon which 
the said state is incorporated into the union.” 

The argument then is strictly consecutive ; that, both under the 
ordinance of 1787, and the acts for admitting Louisiana into the 
union, there is a solemn compact between the people of that state 
and the United States, (which this high conservative tribunal will 
protect from violation by state authority,) that they shall not be mo- 
lested on account of their religious belief, or mode of worship ; but 
that they shall for ever enjoy religious liberty in the fullest and most 
comprehensive acceptation of the term. 

To obviate the force of this conclusion, the judge ‘‘a quo” 
(Preaux) has, in his opinion, which is part of the record, (16 Peters, 
285,) been compelled to advance doctrines of the wildest nullifica- 
tion, subversive of the very first principles of political morality. 
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He argues (pages 19 and 20 of the record,) ‘‘ that the ordinance of 
1787 was superseded by the constitution of the state of Louisiana ; 

. . . that constitution became the supreme law of the state, and 
all acts of Congress regulating the government of the territories of the 
United States ceased to exist within the limits of Louisiana—a sove- 
reign state; . . . . the erection of Louisiana into an independent 
state, under a constitution adopted by her own citizens, and sanc- 
tioned by Congress, must necessarily set aside the charter established 
for its territorial government by Congress. To accede to a contrary 
doctrine, would be to admit that the power of Congress might be 
perpetuated, notwithstanding this solemn act, contrary to the rights 
of the states as defined and reserved by the federal compact,” and 
this notwithstanding the most carefully expressed and guarded stipu- 
lations between the federal empire and its newly admitted member! 
To what a solemn farce does this argument reduce the earnest de- 
bates, the stern remonstrances, the enthusiastic appeals, which shake 
our legislative halls, and agitate this vast union from one extremity 
to the other! What avail our anxious compromises, our reluctant 
concessions, our cautious provisoes, if, the instant a new partner is 
admitted to the national firm, she is at liberty to cast her most solemn 
obligations behind her? ‘To what a ridiculous condition is one at 
least of the high contracting parties degraded by these fancies! Is 
she sovereign? Oh, no! not ‘ sovereign” till she becomes ‘a state!” 
Is she subject? How can subject stipulate with sovereign? She 
is then a nondescript, “ tertium quid””—a sort of political redemp- 
tioner ; with just enough of the slave to submit to humiliating con- 
ditions, and just enough of the freeman to count the days the inden- 
tures have yet to run, and rejoice in anticipated repudiation of the 
most formal and explicit engagements. 

Such, however, is not the doctrine of this court. In Menard v. 
Aspasia, 5 Peters, 515, Judge McLean, delivering the opinion of 
the court, distinctly intimated that the ordinance of 1787 might be 
insisted on, as yet in force, within the sovereign state of Missouri. 
His words are too clear for misconception: ‘If the decision of the 
Supreme Court of Missouri had been against Aspasia, it might have 
been contended, that the revising power of this court, under the 
25th section of the Judiciary Act, could be exercised ;” and although 
the same learned judge, in Spooner v. McConnell and others, 
1 McLean’s C. C. R. 341, subsequently admitted that such provi- 
sions of the ordinance as were intended to produce a moral or politi- 
cal effect, (among which he classes those which secure the rights of 
conscience,) were annulled, in Ohio, by the adoption of the federal 
and state constitutions, as implying the ‘* common consent”’ required 
for their abrogation; his language must necessarily be understood 
as harmonizing with that of this court in Menard v. Aspasia, and 
inapplicable to the case of Louisiana ; unless it can be shown either 
that the federal constitution abolished those provisions explicitly, 
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which it did not; or vested the states with powers repugnant thereto, 
which it did not; or superseded them by higher federal guaranties, 
which it did not; or that the constitution of Louisiana proceeded 
on either of those grounds, which it certainly did not, in terms ; and, 
if at all, only by inference from the conditions imposed by the act for 
admitting that state to the union ; which supposition leaves the case 
as strong as under the ordinance. 

Equally unfortunate is the gloss by which the judge below has 
endeavoured (pages 14 and 15 of the record) to evade the consti- 
tutional guarantees of Louisiana, on the subject of religious liberty. 
The Supreme Court of his own state, in the recent case of ‘ The 
Wardens of the Church of St. Louis, New Orleans, v. Blanc, Bishop, 
&c.,”’ (which is reported, as it would seem by authority, in the New 
Orleans Weekly Bulletin of July 6th, 1844,) holds this most em- 
phatic language in reference to the constitution of Louisiana. ‘If 
the state constitution, framed a few years afterwards, contained no 
such restriction upon the legislative power, it was because it was 
thought unnecessary. It had already been settled, by solemn and 
inviolable compact, that religious freedom, in its broadest sense, 
should form the essential basis of all laws, constitutions and govern- 
ments, which should for ever after be formed in the territory ; and that 
compact was declared to be unalterable unless by common consent.” 

. “Inthe opinion of the court, no man can be molested, so 
Jong as he demeans himself in a peaceable and orderly manner, on 
account of his mode of worship, his religious opinions and _profes- 
sion, and the religious functions he may choose to perform, accord- 
ing to the rites, doctrine, and discipline of the church or sect to 
which he may belong. And this absolute immunity extends to all 
religions, and to every sect.”” So that, had the judiciary system of 
Louisiana permitted an appeal from the City Court of New Orleans 
to the supreme law tribunal of the plaintilf’s own state, this court 
would not probably have been troubled with this argument. 

3d. To read the ordinances, under which the plaintiff in error 
has been fined, is to dispose of the third question presented by this 
cause. ‘Their bearing upon only one denomination of worshippers 
establishes their tyrannical character. Equality before the law is of 
the very essence of liberty, whether civil or religious. The per- 
formance of funeral obsequies, in buildings consecrated to public 
adoration of the Deity, is not confined to Catholics, but is practised 
by many other religious societies. 

Again; the ordinances, as they now stand, contain but a single 
penal prohibition. ‘They punish the performance of a religious 
function by individuals acting in their religious capacity or charac- 
ter, ‘according to the rites, doctrine, and discipline of the church 
to which they belong.’ ‘They legislate for the priest as priest, and 
only as priest; not as a person transporting and exposing, or caus- 
ing to be transported or exposed, any corpse in the interdicted 
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churches; but as the ordained eas of the office for the dead. 
What is this function he is forbidden to exercise? His church—the 
holy Catholic church—teaches that the mercy of God, while it miti- 
gates, does not merge his justice; that, though many, through the 
atoning blood of the Saviour, escape ‘eternal wo, they do not all 
pass direc tly from this probationary state to celestial bliss. Souls 
may depart this life unpolluted with mortal sin, which would con- 
sign them to everlasting misery, and yet’ bearing some stains of 

earth, which may not be admitted to His presence, before whose 
awful purity archangels veil their faces s; and such, according to 
the fearful parable, are cast into that prison whence there is no 
egress till **payment of the uttermost farthing ;”’ till expiation of 
“every idle word,” of which we are to “ give account.” ‘This ex- 
piatory state is termed by theologians, ‘‘ purgatory ;” and the Catho- 
lic doctrine is, that those who suffer there are aided by the prayers, 
almsdeeds, and other good works of their brethren still in the flesh, 
and the suflrages of the blessed spirits; exhibiting thus, blended in 
one tender “communion of saints,” the church triumphant in hea- 
ven, the church militant on earth, and her suffermg members in the 
middle state. ‘Thus Catholic charity ceases not with the last sad 
offices rendered to these fainting frames. When eyes that beamed 
on us with kindness are closed for ever, when the intellectual light 
that blazed about and guided us is darkened, when the hearts that 
loved and trusted us are cold and still, then are we stimulated to 
new demonstrations of affection, by the very agony of our bereave- 
ment. And the church, whose every precept is founded on the 
deepest philosophy of human nature, knowing that the efficacy of 
prayer is proportioned to its urgency, (as her divine master ‘in his 
agony prayed the more,”’) directs that they shall be offered under 
every circumstance that can animate hope, strengthen faith, or kindle 
charity. And, therefore, to her temples, where she receives the 
little child at «the laver of regeneration,” and where she delights 
to bless the nuptial ring, she commands that we bring tke bier; that, 
kneeling beside the dear remains of friend or relative, before the 
awful memorials of our redemption, surrounded by the relics of 
those who have gone before, and whom we believe to be confirmed 
in glory, in the very presence of the mercy-seat, where, less terrible 
but dearer than in the shehinah that filled the tabernacle of the early 
dispensation, the Almighty shrouds his glory beneath the sacramental 
veil, we may pour out our souls in fervent supplication, that those 
we mourn may be admitted to the mansions of eternal rest, and 
have their longing hopes crowned with everlasting fruition. And 
tell us not this is a fond superstition. It is an office in which ‘the 
church of the New Testament is in communion with the church of 
the Old;”? with the Hebrew of three thousand years ago and the 
Hebrew of to-day. In it the Catholic unites with the Nestorian and 
the Copt, and the separated Greek, and every liturgist before the 
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sixteenth century ; nay, with many of the wise and good, who, half 
doubting or rejecting it as of revealed authority, still practise it at 
the instinctive teaching of their own hearts; and with the great Dr. 
Johnson, bow down for them they loved in prayer that God “ may 
have had mercy.”” But were it, on the contrary, the last novelt 

of the day ; were it confined to the little chapel where the plaintiff 
in error ministers to his flock, still he could lay his hand on the or- 
dinance of 1787, and exclaim with the sage of ‘Tusculum, “Si erro, 
libenter erro; nec hunc errorem a me extorqueri volo!” 

But the judge ‘‘a quo” has argued, that the praying for the dead 
in churches, with the body there present, is merely a disciplinary 
observance, as staied in the evidence of Bishop Blanc, and may, 
therefore, be regulated or controlled by the legislature, without vio- 
lating religious liberty. 

Now if there be aught essentially characteristic of religious liberty, 
it is the exemption of ecclesiastical discipline (defined by the learned 
Hooker, ‘‘ church order,’’) from secular control; and this, because 
the external forms and practices of religion are all that temporal 
power can directly invade. Faith, doctrine, are beyond its reach; 
objects of the understanding and the heart. Discipline is the sen- 
sible law which regulates the manifestation of our belief or opinion, 
in our public and social devotional intercourse with our Creator. 
Faith is the soul of religion; discipline the visible beauty in which 
she commends herself to our veneration and love. And it may be 
safely asserted, that there never was an arbitrary change introduced 
by governments into the religious opinions of a community, which 
was not masked by a pretended reform of exterior observances. 
What distinguishes the most numerous sect of Christians, in our 
country, from the many who agree with them on doctrinal points, 
but their method; the practical methods established by the founders 
of their peculiar system of church polity? In fact, they have taken 
their name from it. Yet what is “‘method’’ but another word for 
‘¢ discipline??? And would a member of that society consider him- 
self in the enjoyment of religious liberty, if told ‘‘ believe what you 
please of the divinity, the incarnation, the atonement, the influences 
of the Holy Spirit, baptism; but hold no class-meeting—hold no 
camp-meeting. ‘These, though perhaps edifying and consolatory to 
you, are only matters of discipline, and amenable, therefore, to the 
municipal police?” 

But the judge below contends that the Catholic office for the dead 
is not prohibited ; inasmuch as it is permitted in the “ obituary cha- 
pel.” That is to say, religion is free, though its observances may 
be limited to a building in the possession of notorious schismatics, 
who might tax them to virtual prohibition, or apply the proceeds, at 
their own discretion, to the subversion of religion itself. The point 
is stated arguendo; but borrowed from the facts which gave rise to 
this appeal to the court. 
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But it was further insisted below, that, as a measure of quarantine 
precaution, the exposition of corpses may be prohibited. Not if 
such prohibitory legislation infringes rights more precious than mere 
animal health, which are euarantied by the Constitution or supreme 
law of the land. Judge Marshall’s language on this point is clear, 
In Wilson and others v. The Blackbird Creek Marsh Co., 2 Peters, 
251, he says, ‘The value of the property on the banks (of this 
creek) must be enhanced by excluding the water from the marsh, 
and the health of the inhabitants probably improved. Measures 
calculated to promote these objects, provided they do not come into 
collision with the powers of the general government, are undoubt- 
edly within those which are reserved to the states.”” And if it be 
true, as inferred from this language, that a sovereign state, in her 
high legislative capacity, cannot, for the preservation of the health 
of her citizens, encroach on the constitutional guarantees for unre- 
stricted commerce between man and man; can we suppose she could 
delegate the more dangerous power of interfering with the inter- 
course of man with God, specially guarded as it has been by the 
organic law of Louisiana, to a petty corporation? ‘This case, how- 
ever, passes clear of that suggestion. The judge below endeavoured 
to implicate the priest, as the ultimate cause of exposing the sad 
relics of mortality which ‘lie festering in the shroud;” but the 
words of the ordinances, which, being penal, must be construed 
strictly, have expressly waived the penalty against all concerned in 
exposing, or causing them to be exposed, and directed their ven- 
geance exclusively against the priestly function. 








Barton’s argument was this: 


The First Municipality of New Orleans embraces the whole of what 
is called**‘the city proper,”’ or “square of the city,’”’ and is bounded 
by a wide front levee, and the three streets of Esplanade, Rampart, 
and Canal, (which are as wide as Pennsylvania Avenue,) and cover- 
ing also the whole suburbs, and low grounds in the rear of Rampart, 
extending to Lake Ponchartrain. The obituary chapel, referred to 
in the record, is situate upon Rampart, but on the rearward side, 
and is thus separated from the city proper by an area of the width of 
three of its principal streets. The parochial church of St. Louis is 
the principal Catholic cathedral in the city, and, like the church of 
St. Augustin, is situate within the square of the city, where all the 
streets are very narrow. 

New Orleans is visited annually with the yellow fever, in either the 
sporadic or epidemic form, and strong sanitory measures are deemed 
indispensable there to check the range and prevalence of the pesti- 
lence when it comes. 

The great body of the Catholic citizens of New Orleans (other than 
those of Irish descent) reside in the First Municipality. The American 
Protestant population reside chiefly in the Second Municipality; they 
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have but one duns i in the First Municipality, ond that fronts the 
Second, on Canal street. 

The usages of the Catholics there are to perform the mortuary ser- 
vices with the corpse exposed in open church, and before the con- 
gregation. Protestant churches there are never used for such pur- 
poses, but services for the dead are performed at the cemeteries where 
the bodies are deposited. 

The statement of facts contained in the opinion of the judge of the 
City Court having been used in the opening argument at this forum, 
gives warrant for the statement now made, which it is thought may 
be useful besides as a clue to the quo animo of the council of the First 
Municipality in enacting the ordinance complained of. If that mea- 
sure had its origin in the mere purpose of infringing upon, and dis- 
criminating, to the prejudice of the religious rights of one denomina- 
tion of Christians, it is not to be defended ; but if designed merely 
as a regulation of sanitory police, for the preservation of the public 
health, then the law of necessity pleads in its behalf; and all obituary 
rites and ceremonials which tend to frustrate its objects, or impair 
its efficacy, must yield to the supremacy of the common good. 

The learned counsel also cited and quoted, from the New Orleans 
Bulletin, an opinion of the Supreme Court of Louisiana, in the case 
of the Wardens of the Church of St. Louis v. 'The Right Rev. Bishop 
Blanc, instituted for the legal adjustment of certain differences be- 
tween them in relation to church affairs, and which that court’s judg- 
ment happily put an end to. It may be proper to remark, however, 
that this controversy was between Catholics; the one adininistering 
the temporalities of the church, and maintaining the rights of the cor- 
poration—the other administering the ecclesiastical functions, and 
maintaining the rights of the clergy. None but those professing the 
Roman Catholic religion can vote for church-wardens, as that. opi- 
nion makes known ; ‘and none, therefore, are chosen such, who are 
not of that religious persuasion. Nothing could have been further 
from the designs of either party to that controversy, than to have 
trenched upon or abridged the civil or religious privileges of Catho- 
locism itself, and still less to have favoured, to its prejudice, any 
other denomination of Christians. 

The controversy referred to having arisen, too, in the same year 
(1842) in which the ordinance was passed under which the fine was 
imposed on the plaintiff in error, leaves the inference fair that there 
was a necessary connection between them. But this is not so; and 
the circumstances strongly repel all inferences that the First Munici- 
pality council could have designed any infringement upon, or im- 
pairment of, the privileges of Catholics. The great body of the con- 
stituency of that council is Catholic; and it is believed, ab urbe con- 
dita, to the present day, a majority, and very fre quently the whole, 
of that council, are such as have been reared up in the Catholic faith, 


and have continued in that religious persuasion. Hence, if the 
Vou. Ill.—76 3E 
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ordinance complained of abridges the privileges of Catholics, it 
abridges to a like extent the privileges of those who enacted it. If 
Catholics are wronged, Catholics have wronged them. ‘This cireum- 
stance, indeed, may not lessen the injury, though it weakens the 
wrong. It may not test the lawfulness, but it defends the motive. 

‘Though the particular ordinance under which the fine was im- 
posed, bears date the 31st October, 1842, (modified as it was by the 
ordinance of the 7th of November, 1842,) yet the purpose and the 
occasion originated at a far earlier period, at a season when dissen- 
sions in the parochial church were unknown, and when the venera- 
ble and reverenced Abbé Moni—a priest of all worth and all appre- 
ciation—presided as curate of the parish of St. Louis. As far back 
as the 26ih of September, 1827, (fifteen years before,) the city coun- 
cil adopted an ordinance upon this subject of precisely similar import 
with that of the 31st October, 1842; and the motive of its enactment 
is conspicuous in the very title of the ordinance. It is entitled ** An 
ordinance supplementary to an ordinance concerning public health.” 
It is as follows: 

** Resolved, That from and after the 1st of November next, (1827,) 
it shall not be lawful to convey and expose, into the parochial church 
of St. Louis, any dead person, under penaliy of a fine of $50, to be 
recovered for the use of the corporation, against any person who 
should have conveyed or exposed any dead into the aforesaid church ; 
and also under penalty of a similar fine of $50, against all priests 
who should minister to the celebration of any funeral in said church; 
and that from the 1st of November of the present year, (1827,) all 
dead persons shall be conveyed into the obituary chapel in Ram- 
part street, where the funeral rites may be performed in the usual 
manner.” 

‘This act has remained in force ever since the 1st November, 1827. 
Its sole purpose was manifested in its title and provisions. All per- 
sons concerned gave it their obedience, and none ever complained 
that it impaired or abridged the civil or religious rights and _privi- 
leges of the Catholics. No motive was attributed to its authors, 
other than the fears they may have entertained, in seasons of disease, 
of the perils of contagions, or the spread of epidemics. The ordi- 
nance of the 31st Octeber, 1842, made no change whatever in the 
ordinance of 1827, except in its penalties, for conveying to, and ex- 
posing in, other Catholic churches, in the First Municipality, of dead 
bodies; the obligations not to do so, and to use the obituary chapel 
in Rampart street for that purpose, remained as before. Neither has 
the ordinance of the 7th November, 1842, wrought any modification 
in that of 1827, for its amendments are confined by special references 
to the ordinance of the 31st October, 1842. That the ordinance of 
1827, in principle, affected the rights and privileges referred to, 
equally with the subsequent ordinances, is too plain to be questioned ; 
and that grievance seems altogether too slight and impalpable to 
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claim the protection of this august tribunal, when in fifteen years, 
for aught that is known, it has passed without complaint, and for the 
reason, it may be, that it was so subtle and ethereal as to elude de- 
tection. 

. The ordinances of the 31st of October, and the 7th November, 
1842 2, do not invade the rights or priv ileges of the Catholic citizens 
of New Orleans. 

The testimony of the Right Rev. Bishop Blanc would seem to 
establish this proposition incontrovertibly, for he says that “‘ the dog- 
mas of the Roman Catholic religion did not require that the dead 
should be brought to a church, in order that the funeral ceremonies 
should be performed over them; that this was a matter of discipline 
only.”” A dogina is a matter of church-faith, and affects conscience ; 
discipline affects conduct only, where conduct does not affect faith. 
Under these ordinances, then, and the bishop’s testimony, faith and 
conscience are left free; nothing molests the enjoyment or constrains 
the exercise of either. How is it made to appear, then, that they 
conflict with that ‘free enjoyment of religion,” secured to the “in- 
habitants of the ceded territory,” by the Louisiana treaty of 1803, 
which has been cited? Or, with the 1st article of the ordinance of 
1787, which says, that ‘no person demeaning himself in a peaceable 
and orderly manner, shall ever be molested on account of his mode 
of worship or religious sentiments,’ which has been also cited? Or, 
with the 4th section of the act of Congress of March 26, 1804, 
which prohibits the Legislative Council of the Orleans territory from 
passing any law “which shall lay any person under restraint, bur- 
den, or disability, on account of his religious opinions, profession, 
or worship; in all which he shall be free to maintain his ow n, and 
not burdened for those of another,’ which has been also cited? Or, 
with the act of Congress of the 20th February, 1811, (also cited,) 
which provides that “the constitution to be formed by the people of 
the Orleans territory, ‘shall contain the fundamental principles of 
civil and religious liberty??? Or, with the act of Congress of the 8th 
April, 1812 , admitting Louisiana as a state, and providing that the 
terms of admission contained in the 3d section of the act of 20th 
February, 1811, “shall be considered, deemed, and taken, as fun- 
damental condi tions and terms upon which the said state is incorpo- 
rated in the union?” 

Supposing these various provisions, relied on by the plaintiff in 
error, to have not spent their force by the operations of time, nor 
the change of government, it is submitted, that there is nothing in 
these ordinances repugnant to either or any of them; for, if they be 
enforced evermore, they do not, and cannot, affect the religious sen- 
timents or opinions, the worship or the liberty, of any. But the 
bishop says, further, that ‘these ceremonies might be celebrated at 
the house where the dead person expired, or at any other place de- 
signated by the bishop.”” ‘The place, then, for the mortuary cere- 
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monials not being sacramental, how is the faith or conscience of Ca- 
tholics assailed, by designating a few places in which they could not 
be performed? ‘The essence of the right consists in the thing that is 
to be done, and not in the place of performance. If the thing itself 
were forbidden, then might have been drawn in question the power 
to forbid, coupled with the further inquiry, how far religious, as well 
as civil rights and privileges, may be constrained to give way to the 
— necessities and the common good? 

The ordinances complained of were within the competency of 
Pi council of the First Municipality. 

No express authority is needed to invest in a corporation a power 
of preservation of the public health. ‘The law of necessity would 
constitute it an incident essential to its existence. Vide Bacon’s 
Abridgment, tit. Corp. (D.) It is there laid down that ‘there are 
some ‘things incident to a corporation—which it may do without 
any express provision in the act of incorporating—such are powers 
to make laws, for a body politic cannot be governed without laws.” 
And Chief Justice Holt says, (Carth. 482,) That every by-law, by 
which the benefit of the corporation is advanced, is a good by- law 
for that very reason, that being the true touch-stone of all by-laws.” 

So in matters of corporate “police. In Com. Dig. 3, tit. By-law 
C, it is laid down, “ That a by-law to restrain bute hers, chandlers, 
et al., from setting up in Cheapside, or such other eminent parts in 
the city of London, was good’’—(not because a special power was 
conferred to enact it, but)}—‘t because such trades were offensive, 
and apt to create diseases; and that, therefore, for fear of infection, 
and for the sake of public decorum and conveniency, such kind of 
offensive trades might be removed to places of more restraint.” 
The validity of a similar by-law, made by the corporation of Exeter, 
was afierwards affirmed by Lord Mansfield. See Cowp. R. 269, 
270. 

‘*¢ Where a restraint appears to be of manifest benefit to the pub- 
lic, such is to be considered rather as a regulation than as a re- 
straint.” Willes, 388; 1 Strange, 675; 2 Strange, 1085; 3 Burr. 
1328; 1 H. Black. 370; 1 Roll. Abr. 365; 3 Salk. 76; Sid. 284; 
2 Kyd. on Corp. 149. 

In ‘The Village of Buffalo v. Webster, 10 Wend. 101, Chief Jus- 
tice Savage puts this case ex gratia. ‘ A by-law that no meat 
should be sold in the village would be bad, being a general re- 
straint ; but that meat shall not be sold, exc ept ina partic ular place, 
is good, not being a restraint of the right to sell meat, but a regula- 
tion of that right. % 

In the case of The Commonwealth v. Abram Wolf, 3 Serg. & 
Rawle, 48, Chief Justice Tilghman affirmed the validity at an ordi- 
nance of Philadelphia, imposing a fine for working on a Sunday, 
against a Jew; though under the teac hings of the Jewish ‘Talmud 
and the Rabbinical Constitutions, the Jew deemed Saturday as the 
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Jewish Sabbath, and felt it both as a privilege and a duty to labour 
for six days, and to rest on the seventh, or Saturday. 

In the case of the Mayor of New York v. Slack, 3 Wheeler, 248, 
et seq., the court affirmed the validity of an ordinance imposing 
penalties for burying the dead within three miles of the city limits, 
on the ground that the preservation of the public health was an 
incident of the corporate power. ‘The opinion of the court is par- 
ticularly referred to for the minuteness and learning with which it 
reviews the whole power of city corporations over matters of gene- 
ral police and sanitary regulation. 

‘To the same end reference is also made to the ordinances of Bos- 
ton, pp. 53, 55, 76; of Nashville, p. 60; the revised ordinances 
of Baltimore, (1838,) p. 285, for the act of assembly, conferring the 
power; and from p. 37 to 51, for the ordinances made under that 
authority ; quarantine laws, &e. 

So far as the legislative power of Louisiana, both territorial and 
state, could confer the power to make the ordinances in question, 
that power has been amply conferred. ‘The 6th section of the act 
of the 17th February, 1806, provides that ‘¢the said council shall 
have the power to make and pass all by-laws and ordinances for the 
better government of the affairs of the said corporation, for regulat- 
ing the police, and preserving the peace and good order of the said 
city ;”’ so the act of the 14th March, 1816, provides “ that the city 
council shall have power and authority to make and pass such by- 
laws and ordinances as they shall deem necessary to maintain the 
cleanness and salubrity of the said city, &e. And to make any 
other regulations which may contribute to the better administration 
of the afjairs of the said corporation, as well as for the maintenance 
of the police, tranquillity, and safety of the said city. 

These acts were all in force at the time these ordinances were 
passed, and still are; and also the 4th section of an act of the 8th 
of March, 1836, which provides that ‘ each of the municipalities, 
&e., shall possess generally all such rights, powers, and capacities 
as are usually incident to municipal corporations, &c., &c. 

The power conferred on the council, then, is ample enough to 
sanction these ordinances; but it is material to know, whether the 
delegating power could rightfully do what it has thus done ; and if 
it could not, whether it is the province, or within the competency 
of this court to say so? ‘This brings us to the question: 

4. Has this court jurisdiction in this case? 

If it has, it does not derive it from the character of the parties, 
for they are all citizens of the same state ; and not deriving it thence, 
the function of this court to administer state laws between certain 
classes of parties does not attach. The questions raised here, there- 
fore, of the repugnancy of these ordinances to the laws of the state, 
or of the repugnancy of those laws to the state constitution, be such 
repugnancy what it may, it is most respectfully submitted, are mere 
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munic icipal questions, upon which the judgment of the court, @ quo, in 
the present conjuncture, is final and conclusive. If, indeed, there 
be a repugnancy between these ordinances and “ the constitution, 
treaties, or laws of the United States,” and their validity is *¢ drawn 
in ~ »stion”’ by the court’s judgment, the jurisdiction is conceded. 
There is no repugnancy to the constitution, because no pro- 
vision : the reof forbids the enactment of law or or dinance, under state 
authority, in reference to religion. ‘The limitation of power in the 
first amendment of the Consiitution is upon Congress, and not the 
states. 
2d. The provisions of the treaty of 1803 are functe officiorum, 
with regard to that portion of ‘the ceded territory”? which has been 
formed into states which have been admitted into the union. ‘To 
that end the guarantees in behalf of the ‘‘ inhabitants” were directed 
and confined, for no higher or other privileges were claimed or pro- 
vided for them ; and it is hence submitted, that when a state, formed 
out of that territory, enters the union, the treaty, quoad hoc, has been 
executed, and has spent its foree. ‘The “ inhabitants’? of Louisiana 
have provided their own securities for their own rights in their own 
constitution, Which they themselves have established ; and the fede- 
ral government has admitted her into the union upon their own 
terms. ‘They have absolved the government from its treaty dues to 
them, and the government has absolved itself from its treaty dues to 
France on their account. 
3d. So much of the ordinance of 1787 as may have been ex- 
tended to the people of the Orleans territory expired within the 
jurisdic tion of Louisiana when she was admitied as a state into the 
union. ‘That ordinance is older than the Constitution, but it cannot, 
to any extent, supersede it. The federal government possesses no 
powers but such as it has derived from the states; and no one state 
has conferred upon it, or can confer upon it, more or less power 
than any other state has conferred, or can confer. ‘This results from 
the incapacity of the government to take, rather than from the inca- 
pacity of the states to give. Hence there is, and must be, from a 
constitutional necessity, a perfect and unchangeable equality among 
the states, not indeed in reference to the powers which they may 
separately exercise, (for that depends upon their own municipal 
constitutions,) but in reference to those which they separately retain. 
What Massachusetts may do, Louisiana may emg What Congress 
may not forbid Massachusetts to do, it may noi forbid Louisiana to 
do. If Congress may not extend over Massachusetts the provisions 
of the ordinance of 1787, or any portions thereof, neither can it over 
Louisiana, or retain them there afier Louisiana became Massachu- 
setts’s equal, and had the power to decide for herself. If they are 
retained there they derive their exclusive obligation and force from 
Louisiana’s adoption, and not from the authority of Congress. ‘They 
have thus become laws of Louisiana, and have ceased to be laws of 
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the United States. If they have so ceased to be laws of the United 
States, how could the imputed repugnancy between them and the 
city ordinances confer any jurisdiction upon this court? As laws 
of Louisiana, the judicial functionaries thither are the constitutional 
and final expounders in cases between her own citizens, like the 
one at bar. 

The act of Congress of the 8th April, 1812, which admitted Lou- 
isiana into the union, acknowledged that very equality with her 
sovereign sisters, whic hi is here asserted. ‘The 1St section provides— 
“That the said state shall be one, and is hereby declared to be 
one, of the Untied States of America, and admitted into the union 
on an equal footing with the original states, in all respects what- 
ever.”’ It is not the mere assertion of her equality, in this clause, 
which establishes her equality—it only pronounces that equality 
which the Constitution establishes. If she be equal, however, she 
must be equally ex< ‘mpt from the legislation of Congress, past or 
future, as her elder sisters. If the 1st article of the compac t created 
by the ordinance of 1787, in these words, ** No person demeaning 
himself ina peaceable and orderly manner shall ever be molested 
on account of his mode of worship or religious sentiments,” has 
been extended over Massachusetts by any “act of Congress, and 
through its own proper vigour has the force of law, it binds Louisi- 
ana to the same extent, but no further, and not otherwise. 

The learned counsel for the plaintiff in error have cited two de- 
cisions of this court—the one 5 Peters, 515, the other 9 Peters, 235 
—to sustain their position upon this branch of the issues raised by 
the record ; but it is presumed that there is some error in the refer- 
ences ; for there is naught to be found at those pages applicable to 
the matter for which they are cited. 

A case has also been cited from 1 McLean’s C. C. Rep. 341, 
to maintain that the ordinance of 1787 survives the organization of 
a state government over territory to which it applies. ‘That may be, 
in those new states which have been erected in the identical terri- 
tory to which the compact contained in the ordinance relates. Nor 
is the authority understood as extending.beyond that. The case 
arose in Ohio. It had reference especially to the free navigation of 
her waters, as secured to the other states by the compact, and it 
may be doubted if Ohio could have deprived them of that, though 
there had been no compact. The learned judge, in delivering his 
opinion, and in speaking of the ordinance, says: 

‘¢ Many of the provisions were temporary in their nature, having 
for their object the organization and operation of a territorial go- 
vernment. Others assume the soleran form of a compact between 
the original states and the people and states in the territory which 
were to remain for ever unalterable, unless by common consent.” 

The portion of the ordinance thus deemed unalterable,”’ could 
never have been made applicable to the “inhabitants” of the Orleans 
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territory, because there could have been no such “ compact” made 
in reference to them; nor was it made. Indeed, other parts of the 
opinion seem to assail the position it was cited to support. At p. 343, 
the learned judge says: 

“The change from a territorial government to that of a state 
necessarily abolished all those parts of the ordinance which gave a 
temporary organization to the government, and also such parts as 
were designed to produce a certain moral and political effect. Of 
the latter description were those provisions which secured the rights 
of conscience—which declared that education should be encouraged, 
and excessive bail should not be required,” &c. 

What “ provisions” of the ordinance * secured the rights of con- 
science,” other than those forbidding a person to ‘‘ be molested on 
account of his mode of worship, or religious sentiments,” already 
quoted from the Ist article of the compact? ‘The counsel of the 
plaintiff in error has made reference to no other “ provisions,”’ and 
it is believed there are none. ‘Then we are furnished by the learned 
counsel with the high authority of Mr. Justice McLean, that these 
‘¢ provisions”’ are ** necessarily abolished,” by the erection of a ter- 
ritory, in which they apply, into a state government. And as this 
is true of a territory embraced within the very limits to which the 
compact originally referred, @ fortiori must it be applicable to states 
formed out of territory aliunde. 

It is believed that the opinion also sustains other views presented 
in the argument in behalf of the defendants in error, in the following 
passage : 

** It may be admitted that any provision in the constitution of the 
state must annul any repugnant provision contained in the ordinance. 
This is within the terms of the compact. The people of the state 
formed the constitution, and it was sanctioned by Congress; so that 
there was the ‘common consent’ required by the compact to alter 
or annul it.” 

So, too, the constitution of Louisiana “ was sanctioned by Con- 
gress.’ If there be a repugnancy between its provisions and those 
** provisions”? of the ordinance referred to, those provisions are 
annulled. If not, then the state of Louisiana has retained them, 
and made them her own proper laws, and they are, in no just sense, 
since then, laws of the United States; for Congress is without 
‘apacity to make for her, or to extend over her sovereign domain, 
any laws of Congress upon that subject. 

The defendants in error further rely on, and make reference to, 
the well-reasoned opinion of the judge, a quo, and the authorities 
cited therein. 


_ Coxe, in reply, directed his attention chiefly to the other questions 
in the case than that of jurisdiction, and referred to the opening 
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argument of his colleague, Mr. Read, as a full exposition of the 
merits of the case. 


Mr. Justice CATRON delivered the opinion of the court. 


As this case comes here on a writ of error to bring up the proceed- 
ings of a state court, before proceeding to examine the merits of the 
controversy, it is our duty to determine whether this court has jurisdic- 
tion of the matter. 

The ordinances complained of, must violate the Constitution or 
laws of the United States, or some authority exercised under them; 
if they do not, we have no power by the 25th section of the Judi- 
ciary Act to interfere. The Constitulion makes no provision for pro- 
tecting the citizens of the respective states in their religious liberties ; 
this is left to the state constitutions and laws: nor is there any inhi- 
bition imposed by the Constitution of the United States in this respect 
on the states. We must therefore look beyond the Constitution for 
the laws that are supposed to be violated, and on which our juris- 
diction can be founded; these are the following acts of Congress. 
That of February 20, 1811, authorized the people of the territory 
of Orleans to form a constitution and state government; by sect. 3, 
certain restrictions were imposed in the form of instructions to the 
convention that might frame the constitution; such as that it should 
be republican; consistent with the Constitution of the United States; 
that it should contain the fundamental principles of civil and reli- 
gious liberty; that it should secure the right of trial by jury in 
criminal cases, and the writ of habeas corpus; that the laws of the 
state should be published, and legislative and judicial proceedings 
be written and recorded in the language of the Constitution of the 
United States. Then follows by a second proviso, a stipulation reserv- 
ing to the United States the property in the public lands, and their 
exemption from state taxation—with a declaration that the naviga- 
tion of the Mississippi and its waters shall be common highways, &e. 

By the act of April 8, 1812, Louisiana was admitted according to 
the mode prescribed by the act of 1811; Congress declared it 
should be on the conditions and terms contained in the 3d section 
of that act; which should be considered, deemed and taken, as fun- 
damental conditions and terms upon which the state was incorpo- 
rated in the union. 

All Congress intended, was to declare in advance, to the people 
of the territory, the fundamental principles their constitution should 
contain; this was every way proper under the circumstances: the 
instrument having been duly formed, and presented, it was for the 
national legislature to judge whether it contained the proper princi- 
ples, and to accept it if it did; or reject it if it did not. Having 
accepted the constitution and admitted the state, ‘on an equal 
footing with the original states in all respects whatever,” in express 


terms, 4" iy the act of 1812, Congress was concluded hom assuming 
Vou. U1.—77 
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that the instructions contained in the act of 1811 had not been come 
plied with. No fundamental principles could be added by way of 
amendment, as this would have been making part of the state con- 
stitution; if Congress could make it in part, it might, in the form of 
amendment, make it entire. ‘The conditions and terms referred to 
in the act of 1812, could only relate to the stipulations contained in 
the second proviso of the act of 1811, involving rights of property and 
navigation; and in our opinion were not otherwise intended. 

The principal stress of the argument for the plaintiff in error pro- 
ceeded on the ordinance of 1787. ‘The act of 1805, chap. 83, 
having provided, that from and afier the establishment of the govern- 
ment of the Orleans territory, the inhabitants of the same should be 
entitled to enjoy all the rights, privileges, end advantages secured 
by said ordinance, and then enjoyed by the people of the Mississippi 
territory. Ii was also made the frame of government, with modifi- 
cations. 

In the ordinance, there are terms of compact declared to be there- 
by established, between the original states, and the people in the 
states afterwards to be formed north-west of the Ohio, unalterable, 
unless by common consent—one of which stipulations is, that ‘no 
person demeaning himself in a peaceable manner, shall ever be mo- 
lested on account of his mode of worship, or religious sentiments, 
in the said territory.”” For this provision is claimed the sanction 
of an unalterable law of Congress; and it is insisted the city ordi- 
nances above have violated it ; and what the force of the ordinance 
is north of the Ohio, we do not pretend to say, as it is unnecessary 
for the purposes of this case. But as regards the state of Louisiana, 
it had no further force, afier the adoption of the state constitution, 
than other acts of Congress organizing, in part, the territorial go- 
vernment of Orleans, and standing in connection with the ordinance 
of 1787. So far as they conferred political rights, and secured civil 
and religious liberties, (which are political rights,) the laws of Con- 
gress were all superseded by the state constitution ; nor is any part 
of them in force, unless they were adopted by the consutution of 
Louisiana, as laws of the state. It is not possible to maintain that 
the United States hold in trust, by force of the ordinance, for the 
people of Louisiana, all the great elemental principles, or any one 
of them, contained in the ordinance, and secured to the people of 
the Orleans territory, during its existence. It follows, no repug- 
nance could arise between the ordinance of 1787 and an act of the 
legislature of Louisiana, or a city regulation founded on such act; 
and therefore this court has no jurisdiction on the last ground as- 
sumed, more than on the preceding ones. In our judgment, the 
question presented by the record is exclusively of state cognisance, 
and equally so in the old states and the new ones; and that the 
writ of error must be dismissed. 
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Joseru Cuaires, EXECUTOR OF BENJAMIN CHAIRES, DECEASED, AND PE- 
TER Miranpa anp Gap Humpnureys, apreLLants, v. Tue Unirep 
STATES. 

Where this court has affirmed the title to lands in Florida, and referred, in its 
decree, to a particular survey, it would not be proper for the court below to 
open the case for a re-hearing, for the purpose of adopting another survey. 

The court below can only execute the mandate of this court. It has no autho- 
rity to disturb the decree, and can only settle what remains to be done. 


Tus was an appeal from the Superior Court of East Florida, and 
a sequel to the case reported in 10 Peters, 308. 
The appellants filed in the court below the following petition : 


**'To the Honourable Isaac H. Bronson, judge of the Superior 
Court in and for the eastern district of Florida. 

‘©The petition of Joseph Chaires, of the said territory, executor 
of the last will and testament of Benjamin Chaires, late of the same 
territory, but now deceased, Peter Miranda, and Gad Iumphreys, 
respectfully showeth : 

“That the said Benjamin Chaires, Peter Miranda, and Gad Hum- 
phreys, heretofore, to wit, on the ith day of May, which was in 
the year of our Lord one "thousand eight hundred and twenty-nine, 
filed their petition in the office cf the clerk of this honourable court 
in terms of an act of Congress of the United States, entitled an act 
supplementary to the several acts providing for the settlement and 
confirmation of private land claims in Florida, approved on the 23d 
ot May, in the year one thousand eight hundred and twenty-eight, 
praying for the confirmation of certain claims to Jands therein spe- 
ecified, and founded on a title made and granted by his excellency 
Don Jose Coppinger, lieutenant-colonel of the royal armies of Spain, 
civil and military governor of the territory of Florida, then subject 
and belonging to his Catholic Majesty, the King of Spain, and chief 
of the royal exchequer of the city of St. Augustine, Florida, to José 
de la Maza Arredondo. 

“That the attorney of the United States in and for said district, 
duly appeared, and answered the said petition ; and thereupon such 
proceedings were had in the said court, that afterwards, on the 24th 
day of November, in the year of our Lord one thousand eight hun- 
dred and thirty-four, a decree was rendered therein in favour of the 
petitioners ; and the said cowt did thereupon order, adjudge, and 
decree, that the claim of the said petitioner was valid, and that, in 
accordance with the laws and customs of Spain, and under and by 
virtue of the treaty of amity, settlement, and limits, between the 
United States and Spain, ratified by the President of the United 
States on the 22d day of February, one thousand eight hundred 
and twenty-one, and under and by virtue of the laws of nations and 
of the United States, the said claim was thereby confirmed, ad- 
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judged, and decreed, unto the wil claimant, to the extent, for the 
number of acres, and at the place specified in the grant for the said 
land, to José de la Maza Arredondo; and as in the certificate and 
plat of the same, made by Andres Burgevin, dated the 14th of Sep- 
tember, in the year of our Lord one thousand eight hundred and 
nineteen, and fully in the said cause is set forth, that is to say— 

“ A piece of land, which contains twenty thousand acres, situated 
on both margins of a creek, known as Alligator creek, said land 
commencing a little above the head of said creek, and embracing 
an Indian town, distant about eighty miles from the port of Buena 
Vista, and about forty miles to the north-west of Payne’s ‘Town—its 
first line running north twenty degrees west, three hundred and 
fifty-seven chains, begins at a pine marked X, and ends at another 
marked ==; the second line running south seventy degrees west, 
five hundred and sixty chains, and ending at a stake ; the third line 
running south twenty degrees east, three hundred and _ fifty-seven 
chains, and ending at a pine marked If; and the fourth line running 
north seventy degrees east, five hundred and sixty chains. 

“That an appeal was taken from the decree, so rendered in this 
honourable court, to the Supreme Court of the United States, by the 
attorney of the said United States, in and for the said territory, and 
such proceedings were thereupon had in the said Supreme Court, 
that afterwards, on the day of , in the year of our Lord 
one thousand e ight hundred and thirty-six, the decree of this honour- 
able court was affirmed ; and thereupon. the mandate of the said 
Supreme Court was awarded, directing the same to be carried into 
effect. 

‘And your petitioner further shows to your honour, that upon 
application to the proper officer of the United States, to carry the 
said decree into eflect, by admeasuring to your petitioner the lands 
specified in the grant, it appears that there is error in rendering the 
said decree, and that the same requires to be reformed, in this— 

‘That in and by the decree of this honourable court, hereinbe- 
fore alleged and affirmed, in manner hereinbefore set forth by the 
Supreme Court, your petitioner’s claim was confirmed, adjudged, 
and decreed to be valid ‘to the extent, for the number of acres, 
and at the place as in the grant to the said land to José de la Maza 
Arredondo,’ but it is added in the said deeree, ‘and as in the cer- 
tificate and plat of survey of the same, made by Don Andres Bur- 
gevin, and dated the 14th September, one thousand eight hundred 
and nineteen, and filed herein, is set forth, to wit,’ Ke., &e.; and 
the said decree thereafter proceeds to rec ‘ite the metes and bounds 
as specified and set forth in the survey made by the said Don An- 
dres Burgevin. 

“That the land granted to José de la Maza Arredondo, and, in 
the decree before referred to, confirmed and adjudged to your peti- 
tioner, is described in the royal grant or title to property, also before 
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herein referred to, to consist of ‘ twenty thousand acres of land, 
with title of absolute property, of those known as Alachua, about 
eighty miles distant from this city (of St. Augustine) at a place 
known as ‘Big Hammock,” about twenty miles from the river 
Lawanee westw vard, about sixty miles from St. John’s.? While the 
land specified in the survey of Don Andres Burgevin is described 
as follows: ‘twenty thousand acres of land, situated on both mar- 
gins of a creek known as Alligator creek. Said land commences a 
little above the head of said creek, and embraces an Indian town, 
distant about eighty miles from the post at Buena Vista, and about 
forty to the north-west of Payne’s town, &c., &c.’ 

*¢ That the land specified in the said survey does not conform to, 
or correspond with, the land described in the said grant, and that 
the surveyor-general of the United States has therefore been unable 
to execute the decree of this honourable court, aflirmed as aforesaid 
by the Supreme Court of the United States, and to admeasure to 
your petitioner the land adjudged to him by the said decree. 

*¢ That forasmuch as the land specified in the said grant to José 
de la Maza Arredondo is, by the decree aforesaid, adjudged to your 
petitioner, ‘to the extent, for the number of acres, and at the place, 
as in the grant for said land,’ your petitioner is entitled to have the 
same admeasured to him according to the terms of the said grant, 
and the description therein contained ; and that if the said survey 
of Don Andres Burgevin conflicts with the said grant, the said sur- 
vey must yield to, and be controlled by, the terms of the grant. 

‘¢ Your petitioner further shows to your honour, that the said land 
was duly surveyed and admeasured, and a plat thereof made and 
returned to this honourable court, and given in evidence in said 
cause, by Joshua A. Coffee, a competent and qualified surveyor, 
but that the same was omitted in the transcript of the record sent to 
the Supreme Court of the United States, although the fact of its 
having been given in evidence appears in the said transcript, a copy 
of which said’ survey is hereunto annexed. 

‘‘ Your petitioner further shows to your honour, that the surveyor- 
general of the United States hath refused to execute the said decree 
by admeasuring for your petitioner the land thereby confirmed and 
adjudged to him, and that, upon application to the commissioner 
of the General Land-office, he hath in like manner refused so to do, 
until the said decree shall have been reformed by the competent 
authority. 

“ Wherefore, your petitioner prays this honourable court, the pre- 
mises aforesaid being considered, and due proof thereof being made, 
that the said decree may be reformed, and to that end, that a 
rehearing of the said cause in this behalf may be granted ; that the. 
title of your petitioner to the twenty thousand acres of land, specified 
in the grant to José de la Maza Arredondo may be adjudged to your 
petitioner according to the terms and specifications of the said grant, 
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and the survey of the said Joshua A. Coflee, a copy whereof is 
hereunto filed; or according to a survey to be made under the order 
of this court, by the surveyor-general of the territory of Florida, in 
conformity to the description of the said land in the said grant 
specified and set forth, to be returned into the registry of this hon- 
ourable court; and that he may have such other and further relief, 
as in the wisdom of this honourable court shall seem meet and right 
in the premises; and your petitioner, &c., &e., &e.” 

In June, 1844, the court, after hearing an argume nt, decided that 
the petition for rehearing could not be entertained, and ordered it to 
be dismissed. 

From this decree the petitioners appealed to this court. 








Berrien, for the appellants. | 

Nelson, (attorney-general,) for the United States. 

Berrien, after stating the case, said: this petition was dismissed 
by the District Court, on the ground that it had not been filed in time. 

The relief sought by the petitioner is therefore resisted solely on 
the ground that too much time has elapsed since the decree was 
rendered, to entitle them to it. 

They have the decree of this court affirming their title to twenty 
thousand acres of land, specified in their grant, and at the place 
therein specified. 

The ministerial officer of the government refuses to admeasure the 
land so awarded to them, according to the terms of the grant, be- 
eause the decree also refers to an inconsistent description contained 
in the survey of Burgevin. 

And an application to have the decree reformed, according to the 
elear and manifest intent of the court, is resisted on the ground of time. 

This objection is sustained by a reference to the rules established 
in the English courts of chancery, and recognised here in cases to 
which they apply, in relation to applications for a rehearing, and 
bills of revivor. 

And to the argument from analogy, drawn from the limitation of 
time in our statute, within which appeals may be entered, and writs 
of error sued out. 

As to the first objection: it is submitted that the rules which 
regulate the proceedings of courts of chancery, in the exercise of 
their general jurisdiction over cases, between individual parties, are 
not applicable to this proceeding. 

This case was brought before the court below, and subsequently 
"transferred to this court, not by an appeal to the general chancery 
jurisdiction of either, but under the spec ial authority given to these 
courts by the act of 1828, providing for the set ttlement and confir- 
mation of private land claims in Florida, and those other acts to 
which it refers. 

The proceeding was by petition; which was required to be con- 
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ducted according to the rules of a court of equity ; and certain limi- 
tations of time were prescribed, within which petitions were to be 
filed, and appeals to be entered. 

But the court was required to settle and determine the validity of 
the title, by a final decree, and the successful claimant was entitled 
to a copy of the decree, and the admeasurement by the surveyor- 
general of the land awarded, with a certificate of such admeasure- 
ment, for the purpose of obtaining a patent from the commissioner 
of the General Land-office. 

No time is specified within which the duties of these officers are 
to be respectively performed. 

But in the case of a successful claimant, their acts constitute part 
of the res gesta. ‘They are part of the proceeding; and the District 
court must, in such case, retain possession of the cause, until the 
mandate of this court is carried into execution. 

Its intervention may, in various ways, be necessary to direct, or 
speed the action of the ministerial officers of the United States, 

Neither the enrolinent of the decree in this court, nor of the man- 
date in the court below, can conclude the cause, and fix a period 
from which the time for filing a petition for a rehearing, or bill of 
revivor, is to run. 

The case remains open, always liable to be acted on by the court 
below, until the mandate is executed. 

No time is prescribed by the act, within which the duties of the 
surveyor-general are to be performed. ‘The nature of these duties 
forbade it. It was to survey wild lands in trackless forests. 

In point of fact, the decision of the surveyor-general, and of the 
commissioner of the General Land-oflice, that this decree, in its 
present form, could not be executed, was only obtained immediately 
before the application to the court below. 

If they erred in that decision, had not the District Court power, 
in the exercise of its authority, to carry the mandate of this court 
into execution to correct that error, and. to require the survey to be 
made according to its interpretation of the decree? That was one 
of the prayers of the petitioners. 

No application could be made here. The case had passed from 
this court with its mandate. 

It remained with the court below to superintend the execution of 
the mandate; and must therefore have remained open in that court. 

That which is here contended is, that neither the time at which 
the decree is pronounced, in this court, nor that when the mandate 
is filed in the court below, can be considered as the starting point, 
from which the limitation applicable to petitions for rehearing, and 
bills of revivor, is to be computed. 

This seems to result inevitably from the mode of proceeding. 

The decree of this court is spoken of. But the proceeding here 
is but an affirmance of the decree of the court below. 
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The mandate is the certificate of that affirmance, and the case is 
remanded to the District Court for “ such further proceedings,” as 
according to right and justice, and the laws of the United States, 
ought to be had. It is then necessarily open in that court. 

It may do whatever “ right and justice,” and ‘the laws of the 
United States,”’ require to be done. 

Here it is obvious that this application is founded on such matter. 

The impossibility of reconciling the different parts of this decree, 
so as to give it eflect, could only be ascertained (from the vagueness 
of this, as of all other Spanish grants,) by the experimental surveys 
of the United States officer. 

This suggestion withdraws the case at bar from the authority of 
that of Thomas and Brockenborough, and of the rules of the English 
chancery. 

Repeated experimental surveys were necessary, for the purpose 
of ascertaining whether the lines of surveys lying in the supposed 
vicinity of those specified in this grant would correspond with those 
of the survey referred to in the decree. It was only when this had 
been done, that the impossibility of carrying this decree into effect, 
without abandoning the lines of the survey of Burgevin, and resort- 
ing to those in the grant, and the survey of Coffee, could be ascer- 
tained. 

No laches can be imputed to the petitioners, because the time 
which has since elapsed is not within any legal or equitable limitation. 

The ground upon which, however, it is apprehended that this case 
ought to be put is, that this case was still open in the court below 
for the purpose of this petition. 

The petitioners had a final decree in their favour, as ascertaining 
their title to twenty thousand acres. 

As they were required to do, they applied to the surveyor to ad- 
measure their land to them. 

This, after repeated efforts, in a wild country, he failed to do, al- 
leging certain errors in the decree. 

When this was ascertained, application was made to the court be- 
low, so to reform the decree as to give the petitioners the benefit of 
it in some form. 

This was refused, solely on the ground that such petition could 
not now be received. 

If, therefore, this cause is open for any purpose, in the District 
Court, as we apprehend all such cases must be, while the surveyor 
is engaged in making the survey, in obedience to the mandate; if 
that court could have granted relief in any form, upon petition, to 
the appellants, then we suppose that its judgment must be reversed, 
as the petition contains a prayer for general relief. 


Nelson’s argument was this: 
This is an appeal from the decision of the Superior Court of the 
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district of East Florida, rendered on a petition exhibited in said 
court by the appellants, praying for certain relief, and which was 
dismissed by said court. ‘The error alleged is, that the decree of 
dismissal was improvidently passed. 

The petition is spread upon the record, and need not be repeated 
here. 

It is sufficient to state, that it seeks to reform a decree of the court 
to which it was presented, passed on the 24th day of November, 
1834, and which was, at the January term, 1836, of this court, upon 
——_ prosecuted by the United States, affirmed. 10 Peters, 
308. 

The object sought to be effectuated is to make the decree availa- 
ble for other lands than those covered by it, under an allegation that 
the recitals in said decree are erroneous, and this it is proposed to 
do by the instrumentality of the petition set out in the record. 

The appellee maintains that the court below, in dismissing the pe- 
tition, committed no error, and that the same ought not to have been 
entertained by it, because of the lapse of time from the rendition of 
the decree proposed to be reformed, to the exhibition of the petition 
in this case. 

The proceedings in the court of Florida were had in pursuance of 
the provisions of the act of Congress of the 23d of May, 1828, enti- 
tled **An act supplementary to the several acts providing for the set- 
tlement and confirmation of private land-claims in Florida,” the 6th 
section of which provides, that ‘‘all claims, &c., shall be received 
and adjudicated by the judge of the Superior Court in which the 
land lies, upon the petition of the claimant, according to the forms, 
rules, regulations, conditions, restrictions, and limitations, prescribed 
to the district judge, and claimants in the state of Missouri, by act 
of Congress, approved May 26th, 1824, entitled ‘ An act enabling 
the claimants to lands, within the limits of the state of Missouri and 
territory of Arkansas, to institute proceedings to try the validity of 
their claims.’ ”’ 

The 2d section of the act last referred to declares, “that every 
petition, which shall be presented, under the provisions of this act, 
shall be conducted according to the rules of a court of equity.” 

The question then to be decided is, in the view entertained by the 
appellees, whether, according to those rules, the petition for a re- 
hearing, filed in this case, was in time to justify the court below in 
opening the original decree? 

This was passed on the 24th day of November, 1834, and was 
affirmed in this court in January, 1836, and the present petition was 
filed on the 21st day of May, 1844. 

A rehearing will not be granted, if once the decree has been en- 
rolled, even if only one of several defendants has caused the enrol- 
ment. 1 Schoales & Lefroy, 2:34. 

Whatever may be the capacity of a bill of revivor or review, to 

Vor. Ill.—78 3F2 
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open a decree thus enrolled, a petition for a rehearing is incompetent 
to such an end. Bennett v. Werter, 2 Johns. Ch. Rep. 305, 3 Ch. 
Rep. 94. 

But in this case, the lapse of time, in analogy to the principles of 
law applicable to limitations, i is a bar to any relief under this peti- 
tion, if not, indeed, under any form of proceeding. 10 Wheat. 146; 
8 Peters, 123. 

The 22d section of the Judiciary Act of September 24, 1789, 
limits writs of error and appeal to five years. 1 Story’s Laws, 60; 
2 Ibid. 905, 906, sect. 5; McClung v. Silliman, Wheat. 598. 

Appeals in cases arising under the act of 1828 are governed by 
the 7th and 9th sections thereof. 

And the 12th section provides, that claims not brought or prose- 
cuted to final decision within two years shall be barred. 

Besides, in this case, a mandate had been sent down from the Su- 
preme C war to the Superior Court of Florida; and after a mandate, 
no rehearing will be granted. Sibbald v. The United States, 12 Pe- 
ters, 492, and authorities there cited. 

It is a mistake to suppose, that the object of this petition was to 
operate upon a ministerial officer, the surveyor-general, in the exe- 
cution of the decree of the court; its purpose was to reform the de- 
cree itself, and to assert, substantially, a new claim. ‘This, it is re- 
spectfully insisted, it is not competent for the appellants to do in the 
form they have adopted. 


Mr. Justice CATRON delivered the opinion of the court. 

On the facts presented, one consideration is whether the petition 
was dismissed for a proper reason. ‘The petition was moved on by 
the claimant’s counsel—and resisted on the ground that it had not 
been filed within the time allowed by law, and the rules of the court: 
and it is insisted it was dismissed for this reason, which is insuffi- 
cient; as the bar of five years cannot be interposed under the cir- 
cumstances. If this had been the reason given, it would be imma- 
terial, if the order was proper for other reasons. ‘The 32d section 
of the Judiciary Act prescribes the duty of this court in such cases, 
and directs it to proceed and give judgment according to the right 
of the cause, and matter in law, without regard to any imperfections 
in the judgment. 

But we do not apprehend any imperfection to exist; the court 
says—‘‘ It is considered that a petition for a rehearing cannot now 
be enteriained by this court, in this cause:” And why not? In 
1829, a proceeding was instituted in the Superior Court of East Flo- 
rida by the claimants for the confirmation of a claim for tw enty thou- 
sand acres of land granted to Arredondo: In 1830 that court declared 
the title valid, on the face of the title-papers ; this fact existing, the 
next presented for ascertainment was the sufficiency of the description 
as to the general locality of the land granted. But the duties of the 
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court did not end here; by the 2d section of the act of 1824 it was 
not only given full power and authority to hear and determine all 
questions arising in the cause relative to the validity of the title, and 
the descriptive identity of location on the face of the title; but third- 
ly to se‘tle the precise boundaries of the land on the ground; found- 
ing iis decree on an existing survey, if a proper one was produced, 
aud if not, to let the party proceed according to the 6th section of the 
act. On the face of the tile no material ditileuliy scems to have 
arisen; but to identify the land called for was most difficult, and pro- 
bably impossible: If the grant had been unaided by a survey, it 
cannot well be perceived how it could have escaped from the prin- 
ciples on which were rejected the claims of Forbes, Buyck, and Jo- 
seph Delespine, (found in 15 Peters,) and of Miranda, (in 16 Peters.) 
To avoid doing so, the land was decreed by metes and Jine-marks, 
founded on a survey (purporting to have been made for the land 
granted) by Don Andres Burgevin on the 14th of September, 1819. 

This survey, it is contended, is for land lying in a dulerent locality 
from that referred to in the grant, and being so, it Is urged, that ac- 
cording to the rulings of this court, no survey could be made for 
any other land than that granted afier the 24th of January, 1818 ; 
as this would in efiect be a new grant, which the treaty prohibited 
alter that date, according to the cases of Clarke and Tluertas, in 
8 and 9 Peters, and that of Forbes, 15 Peters, 182; and there being 
no equivalent provided in the grant to exeept the case from these 
principles, the survey could not legally be the basis of a deerce. 

This may have been true, and the decree for the land contained 
in Burgevin’s survey erroneous; but the question is, whether the 
court below had any power to correct it? Tf it had not, then no 
petition for such purpose could be heard, either on the part of the 
United States, or the claimants in thai court. 

irom the decree made in 1850, an appeal was prosecuted by the 
United States to this court; the clatmamts rested content, and prose- 
cuted no cross appeal. 10 Peters, 308. On a hearing, the decree 
below was allirmed for the specilic land, and the cause remanded 
for further proceedings, to the end that a patent might issue, pur- 
suant to the 6th section of the act of 1824, which declares it shall 
be for the land “specified in the decree ;?? and prohibits a survey 
for any other land, unless that decreed has been disposed of, when 
a change is authorized by the 11th section; but as no other appro- 
priation of the land set forth in the decree is alleged to exist, this 
circumstance is out of the present case. 

The claimants not being willing to take the land in Burgevin’s 
survey, assumed the right to have a resurvey made, or to have 
adopied that made by Joshua A. Coffee, on their behalf, in 1834, 
which they allege is at the place called for in the grant; and this 
on the ground that the decree of 1830 is inconsistent, it being in 
confirmation of the land granted, and also of Burgevin’s survey— 
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the places not being the same. ‘This change was refused at the 
land-oflice here, for the reason that the decree excluded such a 
change until it was altered by the proper judicial authority. For 
this purpose the petition for a re-hearing was filed, secking to have 
the decree of 1830 reformed, and that part of it establishing — 
and boundaries set aside or disregarded, and the land located else- 
where. ‘This the Superior Court of East Florida had no power to 
do, on the facts set forih by the petition, because ihe decree of this 
court, made in affirmance of that made below, is conclusive on the 
inferior court ; and it has no authority to disturb it by the mode 
proposed, but can only execute our mandate, and setile so much as 
remains to be done. For the principles governing in like cases, 
we refer to the ex parle application of Sibbald, and the rules there 
laid down, (12 Peters, 489, 490,) to which nothing need be added; 
as they are altogether adverse to the present proceeding, and show 
that the petition was properly dismissed. 





Tue Unirep States, arpreLtiants, v. Wintiam Marvin. 


The act of the 26th of May, 1830, providing for the final settlement of land 
claims in Florida, must be construed to contain the same limitation of time 
within which claims were to be presented as that provided by the act of 23d 
of May, 1828. 


That limitation was one year. The courts of Florida, therefore, had no right 


to receive a petition for the confirmation of an incomplete concession atter 
the 26th of May, 1831. 
The case in 15 Peters, 329, examined and distinguished from the present. 


Tis was an appeal from the Superior Court for the district of 
East Florida. 

It was a land claim, and as the opinion of the court turned en- 
tirely upon the question, whether or not the claim was filed in time 
in the court below, it is only necessary to state the circumstances 
which bear upon that point. 

On the 23d of May, 1828, (1 Land Laws, 439,) Congress passed 
an act, the 12th section of which was as follows : 

**’That any claims to lands, tenements, and hereditaments, within 
the purview of this act, which shall not be brought by petition be- 
fore said court within one year from the passage of this act, or which, 
being brought before said court, shall, on account of the neglect or 
delay of the claimant, not be prosecuted to a final decision within 
two years, shall be for ever bz a both at law and in equity; and 
no other action at common law, or proce veding | in equity, shall ever 
thereafier be sustained in any ais whatever.” 

On the 26th of May, 1830, another act was passed, (1 Land 
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Laws, 466,) providing for the final settlement of land claims 
in Florida. It confirmed certain claims under a league square, 
which had been recommended for confirmation by the register and 
receiver of the land-office, aciing as commissioners in the district 
of East llorida, and then proceeded to enact by the 4th section, as 
follows: 

*¢'That all the remaining claims which have been presented ac- 
cording to law, and not finally acted upon, shall be adjudicated and 
finally settled upon the same conditions, restrictions, and limitations, 
in every respect, as are prescribed by the act of Congress, approved 
23d May, 1828, entitled “* An act suppleme ntary to the several acts 
providing for the settlement and confirmation of private land claims 
in Florida.” 

On the 17th of June, 1843, Marvin filed in the clerk’s office of 
the Superior Court for the district of East Florida, a petition, claim- 
ing title to seven thousand acres of land which had been granted to 
Bernardo Segui, in the year 1815, by Estrada, then the “Governor 
of East Florida. He further stated that the claim had been pre- 
sented to the commissioners, recommended by them to Congress for 
confirmation, and confirmed 'by Congress to the extent of one league 
square, by the act of May 23, 1828. 

An answer being filed on beh: uf of the United States, and sundry 
matters being given in evidence by the petitioner, the cause came 
on for trial, when the court decided that by the act of Congress of 
May 26, 1839, the claimant was not bound to file his petition within 
one year from the passage of said act, and then proceeded to decree 
in favour of the claim. 

From this decree the United States appealed to this court. 

The cause was argued by Mr. Nelson, (attorney-general,) on be- 
half of the United States, and by Mr. Marvin, for the defendant in 
error. 

Mr. Nelson referred to the acts of Congress above cited, and said 
that the question under this head was, whether the limitation of time 
prescribed by the act of 1828 was continued by the act of 1830. 
The case in 15 Peters, 319, was relied upon by the other side, and 
was the foundation of the opinion given by the court below. But 
the point did not arise in that case, because there a petition had 
been filed in time. In all other land laws there was a limitation, 
because the policy of the government was to have all land claims 
settled within a given time. 





Marvin argued in the following manner. 

The petition in this case was filed June 17, 1843, and the only 
point of any difficulty in the case, and the only one argued in the 
court below, is, whether the petition was filed in proper time. 

The correct decision of this question depends upon the construe- 
tion to be given to the 4th section of the act of Congress of May 26, 
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1830, entitled * An act to provide for the final settlement of land 
claims in Florida,” and to the 12th section of the act of May 23d, 
1828, entitled ** An act supplementary to the several acts providing 
for the settlement and confirmation of private land claims in !lorida.” 

By the 4th section of the act of May 26, 1830, it is provided, that 
“ all the remaining claims which have been pre sente rd ace ording to 
law, and not finally acted upon, shall be adjudicated and finally 
settle d, upon the same conditions, restrictions, and limitations as are 
prese ribed in the act of 1828.” This claim had been presented, 
according to law, to the land commissioners, and by them presented 
to Congress, and recommended for confirmation. It remained to be 
finally settled, Congress confirming only to the extent of one league 
square, 

The point of difficulty, if any, is in the true meaning of the words 
*¢ conditions, restrictions, and limitations.”’ ‘These words do not neces- 
sarily mean a limitation as to time. By the [2th section of the act 
of May, 1 1828, claims were to be brought by petition before the court, 
within one year thereafter, i. e. by May 2. 23d, 1829, and prosecuted 
to final decision in two years, 1. e. by May 25d, 1830. Yet the Con- 
gress says, May 26, 1830, more than two years afterward, that the 
remaining claims shall be adjudicated upon the same limitations, 
&c., as in the act of 1828, which would be impossible, if these 
words included the idea of time; for the time to file the petition, 
and even for final decision, had already expired, and no proceed- 
ings could be had. But the Congress imtended, by the 4th section 
of the act of 1830, that the proceedings should be had for a final 
settlement. The tile of the act is, “to provide for a final settle- 
ment,” &e. ‘These words then cannot intend a limitation as to the 
time of commencing proceedings, but mean those various condi- 
tions, restrictions, and limitations, in regard to the practice, course 
of proceedings, &c., &e., required by the act of 1828, and the 
Missouri act upon the same subject. 

This point was argued in the case of the Untied States v. Deles- 
pine, 15 Peters, 319, and the court says, there ‘is no direct limi- 
tation in the act of 1830.7? Will the court inply a limitation as to 
time in this highly remedial statute, and by such implication defeat 

a final setilement of these land claims, to elect which was the object 
of passing the act, and in which both parties are interested ; and 
that, too, in a case where the minority of heirs repels any imputa- 
tion of laches on the part of the claimants? Justice and public 
policy are both against any such implication. 





Mr. Justice CATRON delivered the opinion of the court. 

This is an appeal from a decree rendered by the Superior Court 
of the district of East Florida, by which it was adjudged that no 
limitation exisied to the filing for adjudication a claim for land 
under the acts of 23d May, 1828, and of 26th May, 1830. 
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The petition to the Superior Court of Florida was filed in 1843 
by Marvin, to have confirmed to him seven thousand acres of land 
on the river St. John’s, by a concession in the first form made in 
favour of Don Bernardo Segui, on the 20th December, 1815, by 
Governor Estrado: and the first question presented below was, ‘and 
is here, had the Superior Court jurisdiction to entertain the cause ? 
That court having adjudged that the act of 1830 had no limitation 
in it, and our conclusion being to the contrary, we will briefly state 
our reasons for reversing the decree and for ordering the petition to 
be dismissed. 

The first act conferring jurisdiction on certain courts of the Uni- 
ted States, to adjudge titles to land of the foregoing description, was 
that of May 26, 1824, and applicable to lands lying within the state 
of Missouri and territory of Arkansas. By the 5th section of that 
act it was declared, that all claims within its purview should be 
brought by petition before the District Court within two years from 
the passing of the act ; and when so brought before the court, if the 
claimant, by his own neglect or delay, failed to prosecute the cause 
to final decision within three years, “he should be for ever barred, 
both at law and in equity ; and that no other action at common law, 
or proceeding in equity should ever thereafter be sustained, in any 
court whatever in relation to said claims. 

By the act of 1828, sect. 6, the provisions of the act of 1824 
were extended to the Superior Court of Florida, with some modifi- 
cations; and among others by sect. 12, that any claims to lands 
within the purview of that act which should not be brought by peti- 
tion before the proper court within one year from the passing of the 
act; or which, being brought before the court, should not on account 
of the neglect or delay of the claimant, be prosecuted to a final de- 
cision within two years, should be for ever barred ; and that no 
action at common Jaw or in equity should ever thereafter be sus- 
tained in any court whatever. And _ by sect. 13, the decree was to 
be conclusive between the United States and the claimant. 

The act of 1830, in its Ist, 2d, and 3d_ sections, confirms 
various claims; and in the 4th section declares, that all the 
remaining claims which had been presented according to law to 
certain boards of commissioners referred to in the previous sections, 
and not finally acted on by Congress, should be adjudicated and 
finally settled upon the same conditions, restrictions and limitations, 
in every respect, “as are prescribed by the act of Congress approved 
May 23, 182: 3, entitled an act supplementary to the several acts pro- 
viding for the settlement and confirmation of private land claims in 
Florida.” ‘The last law of 1830 is also entitled an act to provide 
for the same purpose: It is supplementary to, and in effect re-enacts 
the law of 1828; carrying with it the entire provisions of the pre- 
vious statutes, save in So far as previous parts of them were modi- 
fied by subsequent conflicting provisions. ‘The policy of Congress 
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was to settle the claims in as short a time as practicable, so as to 
enable the government to sell the public lands; which could not be 
done with propriety until the private claims were ascertained. As 
these were many in number, and for large quantities, no choice was 
left to the government but their speedy settlement, and severance 
from the public domain; such has been its anxious policy through- 
out, as appears from almost every law passed on the subject. In 
1828 the time for filing petitions before the courts was even reduced 
from two years to cne, and a positive bar interposed in case of 
failure. ‘This policy we think Congress intended to maintain, and 
that the courts of Florida had no jurisdiction to receive a petition 
for the confirmation of an incomplete concession like the one before 
us, after the 26th of May, 1831. 

Some stress has been placed on the language employed by this 
court in Delespine’s case, 15 Peters, 329; and on which it is sup- 
posed the court below founded its decree on the head of jurisdiction. 
There an amended petition had been filed after the expiration of a 
year from the 26th of May, 1831, and the question was whether the 
defective petition, filed in time, had saved the bar, and it was held 
that it had: But so far from holding that no bar existed, the con- 
trary is rather to be inferred ; the direct question was neither decided 
or intended to be. 

For the reasons stated, we order the decree of the Superior Court 
of East Florida to be reversed, and direct that the appellees’ peti- 
tion be dismissed. 





LLEWELLYN Price, Jun., ror THE UsE OF Dantet W. Gavtiey, PLain- 
TIFF IN ERROR, v. Martua A. Sessions. 


Where a testator devised certain property to his infant daughter, to be delivered 
over to her when she should arrive at the age of eighteen years, and the 
daughter, at the age of sixteen, married the executor who had the principal 
management of the estate, and possession of the property devised, he must be 
considered as holding it as executor, and not as husband. 

The executors had no power to deliver the property to the daughter, or to her 
guardian, or to her husband, before the happening of the contingency men- 
tioned in the will. 

The law of the state of Mississippi, providing that a wife should retain such 
property in her own right, notwithstanding her coverture, having gone into 
operation before the daughter arrived at the age of eighteen years, the distri- 
bution to her must be considered to have been made under that law. 

The property, therefore, cannot be responsible for the husband’s debts. 


Tuts case was brought up, by writ of error, from the Circuit Court 
of the United States for the southern district of Mississippi. 

The facts were these: 

In June, 1836, Russell Smith died, leaving a will, the second section 
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of which directed that his just debts and funeral expenses be paid, 
and that, for this purpose, the force be kept together on his planta- 
tion, Sylvan Vale, and prudently managed until that crop, or the 
subsequent one, should yield a fund to pay said debts. 

The third section bequeathed to his step-son, William D. Griffin, 
four quarter-sections of land, and seventeen slaves; and continued 
as follows: ‘which property is to be delivered to the said William 
D. Griffin, by my executors, when he shall arrive at the age of twen- 
ty-one years; and should he, the said William D. Griffin, die before 
he arrives at the age of twenty-one years, then, and in that event, 
the aforesaid property, real and personal, is to be equally divided 
between my dear beloved brothers-in-law, E. J. Sessions, P. W. 
Defrance, W. Le Defrance, and Charles A. Defrance, provided they 
be living; if not, then it is to revert to my estate again, to be dis- 
posed of as hereinafter provided. 

“‘4thly. I give and bequeath unto my dear beloved daughter, 
Martha Ann Smith, all the remaining balance of my estate, real and 
personal, not mentioned in my bequest to William D. Griffin, and 
should he and the others before-mentioned, to whom the said legacy 
was to descend, all be dead, she is also to inherit it, the said legacy 
to W. D. Griffin; but, at all events, the property is to be kept toge- 
ther, and the force worked on the plantation, until my said daugh- 
ter, Martha Ann, arrives at the age of eighteen years, at which time 
my executors are to deliver over to her all of the property first set 
apart for her, and still retain the possession of the legacy to W. D. 
Griffin, and not deliver it to her, if he lives until he is twenty-one 
years of age; and if he dies, the mode is pointed out for them to 
pursue. But should my said daughter, Martha Ann, die before she 
arrives at the age of eighteen, or has an heir of her own body, then 
the legacy left her, as also that may descend to her from the first 
legacy, (to W. D. Griffin,) is to be disposed of as follows, to wit:” 
&ce., &e. 

He further appointed E. J. Sessions, P. W. Defrance, John Lane, 
and George Selser, executors; and John Lane guardian to his daugh- 
ter, Martha, the defendant in error in the present suit, who was, at 
that time, about fourteen years of age. 

On the 25th of July, 1836, the will was admitted to probate, and 
letters testamentary were granted to three of the executors, viz., Ses- 
sions, Lane, and Selser; and Lane was also appointed guardian to 
the child. 

On the 8th of May, 1838, Sessions, together with Samuel Fer- 
nandis, and H. Fernandis, executed to Price, the plaintiff in error, 
two promissory notes; one payable eight months after the Ist of 
May, 1838, for $2345 11, and the other payable twelve months after 
the Ist of May, 1838, for $2401 16; both being negotiable and pay- 
able at the office of the Planters’ Bank, Vicksburg, Mississippi. 

In September, 1838, Sessions, one of the executors, married Mar- 

Vou. IIf.—79 
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tha, the daughter of the testator, she being, at that time, about six- 
teen years of age. 

In August, 1839, Price, a citizen of the republic of Texas, and 
suing for the use of Gaulley, a citizen of the state of New York, 
brought suit against the three makers of the notes aforesaid, in the 
Circuit Court of the United States. 

At November term, 1839, he obtained a judgment against the 
whole three, and in December following issued a fiert facias upon 
the judgment. 

The property levied upon was suffered to remain in the hands of 
the possessors, upon their executing a forthcoming bond. 

In 18239, the legislature of Mississippi passed an act, (Acts, 72,) 
the 22d and 23d sections of which were as follows: 

** Sect. 22. Any married woman may become seised or possessed 
of any property, real or personal, by direct bequest, demise, gift, 
purchase, or distribution, in her own name, and as of her own pro- 
perty; provided, the same does not come from her husband after 
coverture. 

“Sect. 23. Hereafier, when any woman, possessed of a property 
in slaves, shall marry, her property in such slaves, and their natural 
increase, shall continue to her, notwithstanding her coverture ; and 
she shall have, hold, and possess, the same, as her separate pro- 
perty, exempt from any liability for the debts or contracts of the 

usband.”’ 

The 24th section gave to a woman who became entitled to slaves, 
during coverture, the same right which the preceding section gave 
to those women who possessed slaves at the time of marriage. 

In January, 1840, Sessions and wife executed two mortgages; 
one to the Commercial and Railroad Bank of Vicksburg, of land and 
negroes, to secure $21,661 19, and the other to the Planters’ Bank, 
of other land and negroes, to secure $7121 20. 

In May, 1840, the forthcoming bond, already spoken of, was for- 
feited, the effect of which was equivalent to a judgment against 
principal and sureties, for debt, interest, and costs. 

On the 23d of November, 1840, the executors of Russell Smith 
presented their account to the Probate Court, by which it was re- 
ceived, examined, allowed, and ordered to be recorded ; and the 
executors were discharged from further accounting with the court, 
unless thereafter cited by parties interested. 

The estate was made Dr., $39,345 70 

And allowed a credit of 13,636 12 


By which it appeared the executors had overpaid $25,709 48 
In January, 1842, an alias fieri facias was issued against Sessions, 
together with the securities on the forthcoming bond, and levied 
upon the land and negroes which were devised to Martha by her father. 
In February, 1842, Martha claimed the property as her own, and 











JANUARY TERM, 1845. 627 


Price v. Sessions. 











the question was brought before the court below on the validity of 
said claim. 

Upon the trial, the claimant then introduced John Lane, one of 
the executors, whose competency was objected to by the plaintiff, 
but was permitted to testify by the court. Said witness testified that 
Egbert J. Sessions, one of the defendants in the above-named fiert 
JSacias, had acted as executor from the time he qualified as such, in 
conjunction with the two other executors; that Egbert J. Sessions 
had taken charge of the plantation and slaves, as executor, and had 
since had the actual control and management thereof; that the pos- 
session of Sessions was joint with the other executors, and the con- 
trol of the slaves was given to him by the other executors as a mat- 
ter of convenience, as he, Sessions, lived on the adjoining planta- 
tion. ‘The witness further testified, that the estate of Russell Smith 
was unsettled, and that there are now outstanding debts against the 
estate of Russell Smith, unpaid, amounting to upwards of twenty 
thousand dollars. Witness further testified, that the accounts of the 
affairs of the estate had been kept and rendered mostly by Egbert J. 
Sessions, the witness, Lane, having made but two annual settle- 
ments. Witness stated that he had rendered accounts, as guardian 
of claimant, Martha A. Sessions. Witness further stated, that he 
considered Egbert J. Sessions in the possession of the property, in 
the capacity of executor of Russell Smith; that the claimant and Eg- 
bert J. Sessions had intermarried in 1838; that said Sessions was 
now in the possession of the property since the marriage; that no 
formal act of delivery of the property to E. J. Sessions, by the exe- 
cutors, had taken place since the marriage of the claimant with said 
Sessions. 

The plaintiff proved that claimant was now about twenty years 
of age, and was sixteen years of age at the time of her marriage 
with said Egbert J. Sessions, which was in September, 1838. 

The plaintiff proved by John Lane, that he assented to the execu- 
tion of the two mortgages above named, by Sessions and wife, the 
present claimant. 

The claimant then proved, that the debts enumerated in said 
mortgage before referred to, was, as she believed, in renewal of 
debts contracted with the bank by "Russell Smith, in his lifetime, the 
claimant’s father. 

Said John Lane further proved, that he was a director in one of 
the banks to which said mortgages are made; that he had assisted 
Sessions in making the arrangement with the bank, and also assented 
that he, Sessions, and claimant should mortgage the property to the 
banks. 

This was all the proof in the cause; and, thereupon, the court 
instructed the jury, ‘that the property devised and bequeathed by 
the will of Russell Smith to the claimant, Martha A., did not vest 
in her, nor was she entitled to the possession of it until she, the 
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claimant, arrived at the age of eighteen years; and although she 
married the defendant in the execution before that time, the title of 
the property could not be vested in him until the claimant attained 
eighteen years of age, at which time, under the will, she became 
entitled to the possession of it; that the property in controversy is a 
chose in action, and could not vest in her husband until she or he 
had reduced it to possession, which could not be done, by the terms 
of the will, before she was eighteen years of age. If, therefore, 
when the act of the Mississippi legislature, securmg to married wo- 
men their property, free from the debts of their husbands, (which 
went into effect in April, 1839,) the claimant had not attained the 
age of eighteen years, the husband had no legal estate in it, and it 
could not be subject to this execution; and if they believe from the 
evidence, that the possession held by Egbert J. Sessions, one of the 
defendants in the execution, was held as executor up to that time 
jointly with the other executors, such possession vested in him no 
legal interest by his marriage with the claimant, either to the land 
or slaves, or other personal property. 

**'To which instructions of the court the plaintiff excepted, and 
rendered this his bill of exceptions at the time, before the jury re- 
tired from the bar, which he prayed might be signed, sealed, en- 
rolled, and made a part of the record, which is done accordingly. 

“J. McKintey, [seav.]” 

Under these instructions the jury found a verdict for the claimant, 

and to review their correctness, the writ of error was brought. 


Henderson, for the plaintiff in error. 
Crittenden, for the defendant in error. 


Henderson referred to the following assignment of errors which 
had been filed in the court below: 

1. The court erred in instructing the jury— 

“That the property devised and bequeathed by the will of Rus- 
sell Smith to the claimant Martha Ann, did not vest in her until she 
arrived at the age of eighteen years. 

2. The court erred in instructing the jury— 

“That the title to the property did not vest in Egbert J. Sessions 
until the claimant arrived at eighteen years of age.” 

3. The court erred in instructing the jury— 

«That the property in controversy is a chose in action, and could 
not vest in the husband of the claimant, until she or he had reduced 
it to possession. 

4. The court erred in instructing the jury— 

‘“<Tf, when the act of the Mississippi legislature, securing to mar- 
ried women their property, free from the debts of their husbands, 
(which went into effect in Apmi, 1839,) the claimant had not at- 
tained the age of eighteen years, the husband had no legal estate in 
it, and it could not be subject to this execution.” 
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5. The court erred in instructing the jury— 

‘If they believed, from the evidence, that the possession held by 
Egbert J. Sessions, one of the defendants in the execution, was held 
as executor up to that time, (when the act of the legislature of Mis- 
Sissippi, above referred to, was passed,) jointly with the other 
executors, such possession vested in him no legal interest by his 
marriage with the claimant, either to the land or slaves, or other 
personal property.” 

6. ‘The court instructed the jury contrary to the law of the case. 

His argument then proceeded as follows : 

Notwithstanding that Russell Smith died in June, 1836, and his 
daughter Martha married the said Egbert in September, 1838, and 
the married women’s act took effect on the 15th April, 18: 39, yet, 
as from the proof it is to be inferred that Martha was not eighteen 
years old till about June, 1840, it is assumed the legacy could not 
vest till the latter date, and therefore was property acquired to her 
after the said statute took effect, and was therefore secured to her 
by the 3d section of that act, which is as follows: 

“That when any woman during coverture shall become entitled 
to, or possessed of, slaves by conveyance, gift, inheritance, distri- 
bution, or otherwise, "such slaves, together with their natural increase, 
shall inure and belong to the wife, in like manner as is above pro- 
vided as to slaves which she may possess at the time of marriage.” 

As to all such slaves, she is entitled, as per sect. 2, to hold them 
as her property; the control and usufruct, however, to belong to the 
husband, agreeable to laws heretofore in force. 

The Superior Court of Mississippi has decided that this statutory 
estate of a married woman is not the sole and separate estate known 
to the common and chancery law: that the latter may still be cre- 
ated, though the statute has not created such estate, but has only 
secured personal property to a married woman, in the same way 
lands, in her own right, were secured to her at common law. 

2 Smede & Marshall’s s Rep. 165, 570. 

We maintain— 

Ist. That by the will of Russell Smith the lezacy to his daughter 
Martha vested on the instant of his death, and possession only was 
deferred ; and her marriage with Egbert J. Sessions invested him 
with a right of property in said legacy, subject only to like post- 
ponement of possession. 4 Hen. & Munf. 411; 4 Call’s Rep. 321; 
1 How. Miss. Rep. 563, 564; 3 How. Miss. Rep. 312, 395, 396 ; 
1 Wash. Va. Rep. 30. 

That to fix a husband’s right of property to a legacy accruing to 
his wife, either before or during coverture, it is not necessary he 
should reduce it to possession. 3 How. Miss. Rep. 395, 396; 
4 How. Miss. Rep. 214. 

Especially is this true of a legacy, the possession of which is 

362 
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postponed by the will, by which the husband’s right to reduce to 
possession is delayed. 4 Hen. & Munf. 411. 

2d. The court below erred in charging the jury, that ‘ the pro- 
perty in controversy is a chose in action, and could not vest in her 
husband until he or she had reduced it to possession, which could 
not be done by the terms of the will until she was eighteen years,” 
and therefore that the title could not vest in husband, &c., till after 
wife was eighteen. 

Whatever question may be made of what constitutes a chose in 
action, whether it may be property out of possession, or only a right 
to recover money due by contract, or by tort, it is manifest, from 
the state of facts in this case, these slaves were not, (in relation to 
Egbert J. Sessions,) in any sense, a chose in action. He had the 
actual and controlling possession of the slaves from the time of mar- 
riage. And the right to them, which vested in him by virtue of 
the marriage, coneurring with his actual possession, precludes the 
possibility that these slaves were, to him, choses in action. Him- 
self was the executor—whom could he sue? both title and posses- 
sion were his own—for what could he sue? ‘True, he had a right 
to account with the probate court for his administration, but he nei- 
ther could sue, nor be sued, for these slaves. See 1 How. Miss. 
Rep. 563, 564. 
| 3d. ‘The court erred, also, in instructing the jury that if Egbert 
J. Sessions had possession of the slaves levied, before his wife was 
eighteen years old, such possession could only be as executor, and 
could not invest him with the necessary possession to fix his marital 
right in the property. 

If possession of a wife’s legacy be postponed by the will, the 
husband, it is true, cannot be entitled to recover its possession ; but 
for that same cause his marital right to the legacy shall not be pre- 
judiced. 4 Hen. & Munf. 411; 3 How. Miss. Rep. 313; 1 Wash. 
Va. Rep. 30. 

Now, by the laws of Mississippi, where a will does not otherwise 
appoint, executors and administrators are bound to pay over lega- 
cies, or make distribution, twelve months after letters granted. Rev. 
Co., How. & Hutch. p. 406, sects. 70, 71. 

The executors had this estate in administration from testator’s 
death, in June, 1836, till Martha Ann married E. J. Sessions, (one 
of the executors,) in September, 1838, two years and three months 
in all. 

But for the provision of the will, that the slaves should be kept 
together till the legatee, Mariha, should arrive at eighteen years of 
age, the law would have terminated the executor’s night of posses- 
sion more than a year before the marriage. 

It was not, therefore, in right of their legal office of executors 
that the possession was then held, but by the appointment of the 
will only. ‘The husband, therefore, had all the possession of this 
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vested legacy at the time of his marriage of which the legacy was 
capable; and the law required nothing more of him to perfect his 
title jure mariti. 3 How. Miss. Rep. 313. 

Two months afier Egbert J. Sessions’ marriage this judgment 
was obtained against him, which, by the statute of Mississippi, 
binds property, personal as well as real, from its date. Rev. Co., 
How. & Hutch. p. 621; 6 How. Rep. 562, 567. 

But if we are mistaken in all the preceding, still the charge of the 
court and the verdict of the jury would be wrong; because, if the 
title to the property was in the wife, the usufruct for life is, by the 
statute of 1839, reserved to the husband, and that his life-estate 
would be subject to execution for his debts. 6 How. Miss. Rep. 
562; 2 Munf. Rep. 501; 4 How. Miss. Rep. 230; 2 How. Miss. 
Rep. 39. 


Crittenden, for the defendant in error, insisted— 

1. That the property devised was not fully vested in her till she 
arrived at the age of eighteen years. 

2. That whatever right or interest might have been previously 
vested in her by the will, she had not, nor was she entitled to, seisin 
or possession of the Jand or slaves before she attained that age. 

And therefore, as she did not attain it until after her marriage, 
and afier the passage of said act, the provisions of that act apply to 
and protect the land and slaves devised to her from the debts of her 
husband and from the execution in question; and, consequently, 
that said verdict and judgment are correct, and ought to be affirmed. 

Mr. Crittenden said that this case strikingly illustrated the wisdom 
of the law of Mississippi, which was emphatically called “a woman’s 
law.”? The executor married the daughter at the age of sixteen, 
and the honey moon was scarcely over when an execution came to 
sweep away all that had been provided for her future comfort. The 
only inquiry is, whether the legacy was vested or not. Suppose 
she had died, would the husband have had it? Not so, because it 
was to be applied to charitable purposes. If payment was only 
postponed, the law would consider it as a vested legacy, but the 
consequences of a vested legacy do not follow here; therefore it 
cannot be so. The devise over shows that it was not the intention 
of the testator that the legacy should vest immediately, and his in- 
tention must be the guide to the construction of his will. It is 
true that chancery inclines to consider legacies as vested, when it is 
doubtful, but all agree that every thing must give way to the inten- 
tion of the testator, to ascertain which is the object of all rules. In 
this case, the intention is clear. ‘There is a present gift, but the 
legatee is not to come into possession till the age of eighteen, and 
in the mean time the executor is to have it, who is directed how to 
apply it. Again, if the legacy vested and she had died before 
reaching the age of eighteen, it would have gone to her personal 
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representatives, but the will gives it another direction. 1 Roper on 
Legacies, 378, et seg.; 3 Vesey, 236, 536; 1 Merivale, 422, 428; 
8 Vesey, 547; 2 Merivale, 363, 384. 

The rule is, that where interest on a legacy is given to a legatee, 
courts are inclined to consider it as a vested legacy, although the 
payment may be postponed to a future time; but here the profits 
were to go to the executor, and, in case of the death of the legatee, 
the property was to go in another direction than to her natural heirs. 
Was it within the protection of the law of Mississippi? ‘The law 
may be inartificially drawn, but its object is apparent. When it 
allows a woman to acquire and hold separate property, it is equiva- 
lent to saying that it shall not be responsible for the debts of the 
husband. But it is said by the other side that the husband had at 
least an estate for life in the slaves, and that this estate was properly 
liable to execution for his debts. But the act says that he is to have 
the direction and control of them during coverture, and how can 
this be complied with if they are removed out of it by being sold? 
If this were so, the intentions of the legislature could always be 
defeated. ‘There are no restrictions as to time or place, and they 
might be sold for twenty or thirty years if the husband continued to 
live so long and be removed to some distant place from which the 
woman, when a widow, would find it impossible to reclaim them. 
Was this what the legislature meant? All that they intended to 
provide for was that the husband should have a control over them 
for sate keeping. ‘They intended to carry out their idea plainly, 
without refereace to technical rules or contingent legacies. It has 
been said that the husband became vested with the property before 
the passage of the act; but the counsel confounds his possession as 
executor with that as husband. A case has been cited from Vir- 
ginia, saying that where a remainder in slaves belongs to a wife, the 
husband has a vested right. But this is peculiar to that state and 
arises from her local laws. In Kentucky, slaves are real property 
for some purposes, and personal for others. ‘The common law has 
not been the woman’s friend. Society has placed her in a higher 
position than the law. Under a flattering pretence of unity between 
husband and wife, the woman has been considered as annihilated, 
stripped of her property, and in widowhood, allowed only a scanty 

ittance of the very property which she may have brought. This 
oe of Mississippi is a wise and just law, and we hope it will re- 
ceive such a construction as will carry out the benign intentions of 
the legislature. Sessions was not married when the debts were 
contracted, and no injustice is done to his creditors by refusing to 
apply his wife’s property to the payment of these debts. 








Henderson, in reply and conclusion, referred to Roper on Lega- 
cies, 403, to show that a devise over upon a contingency does 
not prevent a legacy from vesting. ‘The husband here claims to 
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hold as executor after his functions as executor have ceased. The 
distinction between the choses in action and property of a wife, is 
clearly pointed out in 3 Howard’s Miss. Rep. 395. ‘The courts in 
Mississippi say that the right of the husband is perfect without re- 
ducing them into possession. [ow can property in possession be 
a chose in action? Sessions had these slaves in possession, and has 
them now. He undoubtedly had a life-estate in them. ‘The case 
is badly brought up, because the verdict of the jury includes both 
land and slaves. In Mississippi property taken in execution may 
be replevied, but this will not apply to land. ‘The statute only 
meant to put a wile’s personal property in the same condition where 
the common law places her real estate. But the life-estate of a hus- 

band in lands may be sold. ‘The statute gives to the husband the 
use and control of the wife’s slaves as long x as he lives, and conse- 
quently she can have no benefit from them under r any construction 
of it. 

Mr. Justice CATRON delivered the opinion of the court. 

The question arising on the charge of the Circuit Court is, What 
interest had the husband, Sessions, in the property in controversy at 
the time it was levied on for his debts. If he had any subject to 
execution, it was acquired by the marriage with his wife as owner. 
Wer right depended on the will of her father. 

Russell Smith died in 1836, in the state of Mississippi, leaving a 
last will and testament, duly proved in Warren county, (27th July, 
1836,) leaving E. J. Sessions, P. W. Defranee, John Lane, and 
George Selser his executors ; ond also leaving John Lane testamen- 
tary guardian to the testator’s only child, Martha Ann Smith. Ses- 
sions, Lane, anc Selser qualified, as executors. 

The testator first provided, that his debts should be paid by the 
proceeds of crops from his plantation, and that the force should 
be kept together, until the crops paid the same, not exceeding two, 
however. 

IIe next gave to his step-son, William D. Griffin, a section of 
land, and various slaves, to be delivered to this devisee, when he 
arrived at the age of twenty- -one years: But should he die before, 
then, and in that event, the property real and personal was to be 
divided between E. J. Sessions, P. W. Defrance, W. Le Defrance 
and Charles A. Defrance, provided they should be living—if not, 
the property to revert to the estate to be disposed of as thereinafter 

provided. 

2. All the remaining balance of the estate real and personal is 
devised to the daughter, Martha Ann Smith—and should all of the 
devisees mentioned in the first clause be dead before William D. 
Griffin attained twenty-one years of age, then the whole estate was 
to be inherited by said Martha Ann. “c’But at all events (says the 


will) the property is to be kept together and the force worked on 
Vor. IfI.—80 
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the plantation until my said daughter Martha Ann arrives at the 
age of eighteen years; at which time my executors are to deliver 
over to her all of the property first set apart for her, and still retain 
the possession of the legacy to W. D. Griffin, and not deliver it to 
her if he lives until he is twenty-one years of age.”? ‘The proceeds 
of the crops to be vested in young slaves, in the mean time. 

If the daughter should die before she arrive at the age of eighteen, 
or had an heir of her body, then the legacy left her, (and that left to 
Griflin also, if vested in her,) are directed to be disposed of other- 
wise—in charities, &e. 

At about sixteen years of age Martha Ann married Egbert J. Ses- 
sions, one of the executors, who had the principal management of 
the estate, and possession of the property. For the additional facts 
we refer to the statement of the reporter. On this proof the court 
instructed the jury, ‘‘ that the property devised and bequeathed by 
the will of Russell Smith to the claimant, Martha A., did not vest 
in her, nor was she entitled to the possession of it until she, the 
claimant, arrived at the age of eighteen years; and although she 
married the defendant in the execution before that time, the title of 
the property could not be vested in him, until the claimant attained 
eighteen years of age, at which time, under the will, she became 
entitled to the possession of it; that the property in controversy is a 
chose in action, and could not vest in her husband until she or he 
had reduced it to possession, which could not be done, by the terms 
of the will, before she was eighteen years of age. If, therefore, 
when the act of the Mississippi legislature, securing to married wo- 
men their property, free from the debts of their husbands, (which 
went into effect in April, 1839,) the claimant had not attained the 
age of eighteen years, the husband had no legal estate in it, and it 
could not be subject to this execution; and if they believe from the 
evidence, that the possession held by Egbert J. Sessions, one of the 
defendants in the execution, was held as executor up to that time 
jointly with the other executors, such possession vested in him no 
legal interest by his marriage with the claimant, either to the land 
or slaves, or other personal property.” 

As the legacy was outstanding at the time of the marriage, the 
title was in the executors, subject, first, to the payment of debts ; and 
then the claim of the devisee: but on the contingency, that until the 
daughter arrive at eighteen, or had an heir of her body, she should 
in the mean time take nothing more than a support; and this whe- 
ther she married or not, for a marriage was contemplated as possible 
before the age of eighteen, as the becoming a mother before was 
provided for, so that the child might take through the mother. 

We think it is free from doubt that the executors had no power 
to deliver possession of the property devised to the daughter before 
either of the contingencies above occurred; and that an attempt to 
do so, either to the guardian, or to the husband, would have been 
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void, because in violation of the manifest intention of the testator: 
It follows, that until the wife arrived at the age of eighteen, or had 
an heir of her body, the husband could only hold possession as 
executor. Had he died before, then we think it clear, the wife 
would have taken, and not the personal representative of the hus- 
band, as the executors could not assent in his behalf to the vestiture 
of the legacy in possession. Provisions in wills, that the executors 
shall retain the property devised until the devisee is of lawful age, 
and postponements to later periods, are of common occurrence ; the 
executors having assumed the trust, are held to its execution—on 
their responsibility and prudence the testator relied, and not on fu- 
ture husbands that young and orphan daughters might marry ; nor 
on guardians selected by indiscreet and incompetent minors. ‘These 
evils are too prominent, and have too long employed the anxious 
cares of prudent testators, for this court to lend its sanction in any 
degree to impair the guards interposed by wills, whereby the rights 
of possession and enjoyment are withheld from devisees. As the 
testator could have cut them off altogether if he would, there is no 
ground for complaint recognised in courts of justice: And yet less 
ground for complaint is there in a case like the present, where an 
individual ereditor of the husband secks to defeat the plain provi- 
sions of the will, by an assumption that the marital rights super- 
seded the executorial duties, and conferred a power to deliver pos- 
session, Which the will expressly prohibited. 

Mrs. Sessions attained the age of eighteen in June, 1840. In 
April, 1839 the act of Mississippi took effect, by which it is pro- 
vided—that when any woman possessed of property in slaves shall 
marry, her property in such slaves, and their natural increase, shall 
continue to her, notwithstanding her coverture ; and she shall have, 
hold, and possess the same, as her separate property, exempt from 
any liability for the debts or contracts of the husband: And when 
any woman during coverture shall become entitled to, or possessed 
of, slaves by conveyance, gilt, inheritance, distribution, or oiher- 
wise, such slaves shall inure and belong to the wife in like manner, 
as is above provided as to slaves which she may possess at the time 
of marriage. 

As the right of distribution in this case was postponed until after 
the act of 1839 took etlect, the wife could only take the slaves ex- 
empt from the husband’s debis ;—we say, could, because it does not 
appear that the executors of Russell Smith have assented to the legacy 
and delivered possession to the legatee, Martha Ann. 

Without saying more, we are of opinion the charge of the Circuit 
Court to the jury was proper, and that the judgment must be affirmed. 
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Fairnsairn ev AL... Heims or Mary E. Farpairn, peceasep, De- 
FENDANTS IN ERROR. 


In affirmative statutes, such parts of the prior as may be incorporated into the 
subsequent statuie, as consistent with it, must be considered in force. 

If a subsequent statute be not repugnant in all its provisions to a prior one, yet 
if the Jater statute clearly intended to prescribe the only rules which should 
govern, it repeals the prior ane. 

Under the application of these rules, the law of Virginia, passed in 1776, 
authorizing the mayor of a city to take the acknowledgment of a ieme covert 
to a deed, is not repealed by the act of 1785, or that of 1796. 


Tus case was brought up by writ of error from the Circuit Court 
of the United States for the district of Kentucky. 

Ii was an ejectment brought by the heirs cf Mary E. Fairbairn, 
to recover a half-acre lot in the city of Louisville, designated on the 
old plan as number 22, and on the new plan as number 31. 

There were many questions in the case, but as the opinion of the 
court turned upon a single point, it is not necessary to state any 
except that one. 

On the 12th of March, 1811, Mary E. Fairbairn, being the wife 
of ‘Thomas H. Fairbairn, and the owner of the lot in controversy, 
subject to the dower interest of her mother, united with her husband 
and mother in executing a deed for the premises. She then resided 
in the city of Balimore. It was alleged by her children and heirs 
that this deed was incompetent to pass her interest, being improperly 
executed. 

They therefore brought an ejectment to recover it. 

‘The deed was as follows: 

This indenture, made this 12th day of March, in the year of our 
Lord 1811, between Elizabeth Henry, ‘Thomas H. Fairbairn and 
Maria his wife, (daughter and heiress of Danic! Henry, deceased,) 
of the city of Baltimore, in the siate of Maryland, of the one part, 
and Dr. Richard Ferguson, of the town of Louisville, in the county 
of Jeflerson and state of Kentucky, of the other part, wiinesseih: 
that the said Elizabeth Henry, and ‘Thomas H. Fairbairn and Maria 
his wife, for and in consideration of the sum of eight hundred dol- 
lars, current money of the United States of America, to ihe said 
Thomas H. Fairbairn in hand paid, at and before the exceution of 
these presents, the receipt whereof is hereby acknowledged, the 
said Elizabeth Henry, as tenant in dower, hath aliened, released, 
and confirmed, and by these presents doth alien, release, and con- 
firm ; and the said Thomas HL. Fairbairn as tenant by the curtesy, 
and the said Maria his wife, as tenant in fee-simple, have granted, 
bargained, sold, conveyed, released, and confirmed, and by these 
presents doth grant, bargain, sell, release, convey, and ccnfirm, 
unto the said Richard Ferguson, his heirs and assigns, for ever, a 























JANUARY TERM, 1845. 637 


Daviess et al. vu. Fairbairn et al. 








certain lot of land, with all the appurtenances, situate, lying, and 
being in the town of Louisville aforesaid, and known on the plan 
or map thereof by the number ninety-one, (91,) containing half an 
acre, be the same more or less, on Main street, adjoining the north- 
wardly side of the half-acre lot whereon the said Ferguson now 
lives, and between the same and Main street: to have and to hold 
the said half-acre lot number ninety-one, with all the appurtenances, 
unto the said Richard Ferguson, his heirs and assigns, to his and 
their only proper use and behoof for ever. And the said Thomas 
H. Fairbairn and Maria his wife do covenant and agree, to and with 
the said Richard Ferguson, and his heirs and assigns, that they, the 
said ‘Thomas and Maria, will, and their heirs, executors, and admin- 
istrators, shall, warrant and for ever defend the said lot of land num- 
bered ninety-one, with all the appurtenances, unto the said Richard 
Ferguson, his heirs and assigns, against all and every person or 
persons whatsoever lawfully claiming or to claim the same. 

‘In witness whereof, the said Elizabeth Henry, Thomas H. Fair- 
bairn, and Maria his wife, have hereto set their hands and seals, on 
the day and year first written. 

Exizasetu Henry, [u. s.] 
‘Tnomas H. Fatrparrn, [L. s.| 
Maria Exiza Farrpairn. [L. s.] 
*« Signed, sealed, and delivered, in presence of— 
Epw’p Jounston, 
Jno. HarGrove, 
Henry Payson, 
Curu. Boxuirr, 
Tuomas Lester.” 
“ Baltimore county, state of Maryland, sct. : 

‘¢ Be it known and remembered, that on this 12th day of March, 
1811, Elizabeth Henry, and Thomas H. Fairbairn and Maria his 
wife, parties to the within and foregoing deed of conveyance to 
Dr. Richard Ferguson, come in their proper person before me, Ed- 
ward Johnston, mayor of the city of Baltimore, in the state afore- 
said, and signed, sealed and delivered said deed of conveyance, as 
and for their voluntary act and deed; and the said Maria, being pri- 
vately examined by me out of the presence and hearing of her said 
husband, did, of her own free will and consent, again consent to and 
acknowledge the said deed of conveyance as and for her act and 
deed, the same being shown and explained to her; and also relin- 
guished and released all her right, title, interest, and estate, and fee, 
of, in, and to the lot of land number 91, with all the appurtenances 
by the said deed conveyed, or intended to be conveyed. 

[1 s.] “In testimony whereof, I have hereto set my hand, and 
* 4 caused the corporate seal of the city of Baltimore to be here- 
unto affixed, the day and year above written. 
*¢ Epw’p Jounston, mayor of the city of Baltimore.” 
3H 
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Upon the trial in the court below, the following instructions were 
given with reference to this deed. 
~ And in substitution of a number of instructions moved by the 
plaintiff, the court gave to the jury these instructions. 

“Instead of the plaintiff’s instruction No. 1, the court instructed 
the jury, that the deed of conveyance by Thomas H. Fairbairn, &c., 
of 12th March, 1811, to the defendant Dr. Richard Ferguson, 
whereof a copy was read in evidence by the plaintiff, was not in 
law the deed of the feme covert Maria E. Fairbairn, is not her deed 
of conveyance for any purpose whatever, and passed from her to 
Dr. Ferguson no estate whatever in the lot of land in controversy.” 

The bill of exceptions brought up this instruction, amongst others. 

The question was, whether the mayor of the city of Baltimore 
had a right to take the acknowledgment. 

The act of Virginia, passed in 1776, which had been adopted by 
Kentucky, (4 Littell’s Laws of Kentucky, 432,) allowed the mayor 
of a city to take an acknowledgment, where the grantor resided out 
of Virginia. 

Two acts were afterwards passed by Virginia, one in 1785 and 
the other in 1796, prescribing other modes of taking acknowledg- 
ments in such cases, and the question was, whether these acts 
repealed that of 1776. ‘The provisions of these acts are quoted in 
the opinion of the court, and need not be repeated. 


Crittenden, for the plaintiffs in error. 
Loughborough, for the defendants in error. 


Crittenden, for the plaintiffs in error, referred first to the act of 
Virginia passed in 1748, (4 Littell, 423; 1 Statute Laws of Ken- 
tucky, 429,) and then to the sueceeding acts. The act of 1785 was 
thought to repeal that of 1776, but there was no repealing clause in 
it, and the courts of Kentucky construe them to be in part materia. 
The Jaws of Virginia successively enlarged the means of convey- 
ance. The title of the act of 1796 was “to enable,” &c. The 
rule is, that repugnancy in statutes must be clear and undeniable, 
before courts will assume it to exist. Dwarris on Stat. 638, 699, 
717, 718, 726, 734. 

And again, where a statute is remedial and enlarging, it will not 
be held to control the operation of a previous one. ‘The general 
character of these statutes is enabling. The act of 1776 allows 
femes covert to go before a mayor; that of 1785 to appear in court 
and acknowledge a deed. Where is the inconsistency between the 
two? If the latter is a repeal of the former, we have never found 
it out in Kentucky. ‘There are more conveyances of land there than 
in any other state, and much land is owned by non-residents. Up 
to 1827, the doctrine now contended for was never heard of. The 
first time that the question was raised was in the case of Hynes and 


Campbell, 6 Monroe, 286, much relied on by the other side. But 
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there was no question in that case about a feme covert. A deed 
was set aside because justices did not certify that it was subscribed 
before them. The court say that the act of 1785 repeals that of 
1776 as to justices. But then the provisions of the two laws are 
inconsistent with each other in this respect. In Miller v. Henshaw, 
4 Dana, 327, the point is not decided. ‘There are some loose dicta, 
but although the decisions of state courts upon state laws are bind- 
ing upon this court, dicta of judges are not. In ‘Taylor v. Shields, 
5 Litiell, 295, the court held that a subsequent statute requiring 
deeds to be recorded in eight months, did not repeal a prior one 
allowing eighteen months. 6 Monroe, 186, refers to the preceding 
case. ‘lhe act of 1796 contains a general repealing clause, (1 Littell, 
508, 509,) repealing all that is inconsistent with the acts therein 
recited and continued. But affirmative subsequent statutes are not 
held to be inconsistent with prior ones. 6 Co. Rep. part 11, p. 54. 

The Digest sanctioned by the judges of the court of appeals con- 
tains this act of 1776. 


Loughborough, for defendants in error. 


The first opinion of the court pronounced on the trial was, that 
the deed of March 12, 1811, was meffectual as to the wife of 'T. H. 
Fairbairn, and that her title to the lot did not pass thereby. 

The act of Virginia of 1748 respecting conveyances provided for 
cases of conveyances by persons residing in the state. It will be 
found in 4 Littell, 423, (1 Statute Laws of Kentue ky, 429.) 

By the act of 1785, ( Statute Laws, 432,) husband and wife re- 
siding in another state were enabled to convey the dower or inherit- 
ance of the wife within the commonwealih by the acknowledgment 
of the deed, and the privy examination of the wife before two jus- 
tices of peace of the county of the wife’s residence, to be empowered 
by a commission for that purpose from the court in which the deed 
should be recorded. 

By an act of 1792, (1 Littell, 152, 1 Statute Laws, 434,) the ac- 
knowledgment and subscription of the deed before two justices of 
the peace, though not empowered by commission, and their certifi- 
cate of the privy examination of the wife, upon being recorded in 
due time, shall be effectual to pass the wife’s right of dower. 

In 1795, shortly after Kentucky became a state, its legislature 
considering the complexity and uncertainty of the statute laws in 
force, provided by act of December 17, (1 Littell, 293,) for a revision 
thereof, for a selection of such as ought to be continued in force, 
and for a reduction of all of those relating to the same subject into 
one act. 

Revisors were accordingly appointed, and dischar, ed their duty. 
The results of their labours may be seen in various important acts 
passed in 1796, in the first volume of Littell’s Laws. Having en- 
acted them, the legislature, by an act of the 19th December, 1796,, 
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provided ‘that they dunia re effect on the Ist day of January, 
1797, and that so much of any act or acts as came within the pur- 
view of the said acts should be repealed from and afier that day. 
1 Liitell’s Laws, 508, 509. 

One of these revised statutes was the act to reduce into one the 
several acts for regulating conveyances, 1 Littell, 567, (1 Statute 
Law, 437.) It provides specially (section 4) for the conveyance by 
husband and wife, living in another state, of the wife’s land in Ken- 
tucky. The mode prescribed is the acknowledgment of the deed, 
and the privy examination of the wife before two justices of the 
peace of the county of her residence, to be commissioned for that 
purpose. ‘This act also embraces the provisions of the act of 1792, 
respeciing the transfer of the wile’s dower, in iis Gth, 7th, and Sth 
sections, 

It was the law in force at the date of the deed to Ferguson. 

In Elliott v. Piersoll, 1 Peters, 338, this court held that in Ken- 
tucky the capacity of a feme covert to convey her land, is the crea- 
ture of the statute law, and that to make her deed effectual, the 
forms and solemnities provided by that law must be observed. ‘This 
is the received doctrine in the courts of Kentucky. — It is held, there, 
that the deed of a feme covert to convey her ‘inheritance, or even 
her dower, must not only be executed in the mode, and with the 
solemnities required by the statute laws, Phillips et ux. v. Green, 
3 Marshall, 12; Steele v. Lewis, 1 Monroe, 49; Roberts’ heirs v. 
Ellioti’s heirs, 3 Monroe, 397; Smith v. White, . B. Monroe, 19: 
but it must be actually recorded, together with the certificate of her 
privy examination, not merely lodged in the proper office for record, 
Whitaker v. Blair, 3 J. J. Marshall, 241; Tomlin «. McChord’s 
Reps., 5 J. J. Marshall, 336; and ihat, too, within the time fixed by 
the statute, otherwise it is void. Prewitt v. Graves, 5 J.J. Marshall, 

Applegate v. Gracey, 9 Dana, 215. And to authorize its 
recordation it must be authenticated in the mode prescribed, and 
by the officers ap ypointed for that purpose. Hunt v. Owings, &c., 
4 Monroe, 21; McConnell v. Brown, Litt. Sel. Cases, 464; Wo- 
mack v, Hughes , Ibid. 292. And if, in fact, placed on the record 
without being so authe nticated, it is still regarded as an unrecorded 
instrument—cases last cited. 

These cases show the strictness with which the statutes of Ken- 
tucky, authorizing married women to part with their titles, have 
been construed by its courts; and the care they have exhibited in 
the protection of the rights of such persons and their heirs. 

In this case, though the deed to Ferguson was in fact recorded, it 
was not upon its authentication, as regarded the feme covert, proper- 
ly admitted upon the records. As to her it is an unrecorded deed. 

The Mayor of Baltimore was not authorized to take her acknow- 
ledgment, and to make and certify a privy examination. 

It was contended in the Circuit Court that he derived authority 
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to perform these acts from a statute of Virginia of 1776, (4 Littell, 
432.) 

‘The answer to this is, Ist. That this act was impliedly repealed 
by the act of 1785. 

This act of 1785 occupied the same ground, and so far as regards 
conveyances of real estate, contemplates and provides for the same 
ease. It was decided by the Court of Appeals of Kentucky, in the 
case of Hynes v. Campbell, 6 Monroe, 289, that this act virtually, 
yet efiectually, repealed that of 1776. 

2d. When the legislature passed the act of 1796, it was obvious- 
ly intended that all the provisions of exisiing statutes on the subject 
of conveyances should be thereby superseded. Its history and title 
make this manifest. It was a codification of all the laws which it 
was intended should remain in force. _ Its first sections are the same 
as those of the act of 1785. ‘Those sueceeding are the provisions 
of the act of 1792. ‘The old act of 1776 was wholly dropped. 
Other modes than those of that act being adopted for the convey- 
ance of land by non-residents. 

Without a clause of repeal, it would seem that afier the act of 1796, 
that of 1776 was not in force. ‘To hold otherwise would imply the ; 
folly on the part of the legislature in the effort to render simple and} 
condense into one law all acts on the subject, to have: retained two/ 
acis on the same subject by which the same thing could be done in’ 
different modes—or would be to deny to the legislature the power/ 
to simplify and reduce into one the laws of conveyances, since 
there can be no doubt that was its intention. 

But having adopted the codes, so to call them, of the revisors, 
the legislature, by a separate act, passed on the same day, (1 Littell, 
508,) as if to leave no doubi upon this subject, expressly repealed 
all former acts coming within the purview of these statutes. 

Can it be said that the act of 1776, so far as it regarded convey- 
ances of real estates, by non-resident husbands and wives, is not 
within the purview of the act of 1796? 

As to what subsequent statutes annul prior ones, see 1 Pickering, 
45; 12 Mass. Rep. 563; 5 Pickering, 169. ‘The case of Taylor v. 
Shields ought to have no weight upon this point. There must have 
been an error in copying the word ‘ eight” instead of “eighteen.” 
‘The last syllable must have been left out by mistake, for no good 
reason can be given for allowing the people of the state eighteen 
months to record their deeds, and restricting non-residents to eight. 

It is admitted by the other side that the act of 1796 repeals the 
prior statute as to justices of the peace, because it makes provision 

for them; but it is argued that the authority of a mayor was permit- 
ted to remain, because no notice is taken of him in the act. But 
both laws are equally applicable to justices. What good reason, 
then, can be given for the distinction ? 

This case does not rest on an implied repeal only; we say that 
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there was an express repeal. The revisors were to collect what 
was proper to be retained, and omit what ought to be left out. 
The title of the act of 1796 was “to reduce into one,” &c. One 
branch of the laws reported on by the revisors related to county 
courts, and upon this subject they made an entirely new code. We 
say that the same purpose was intended with regard to the deeds 
of femes covert. Additional guards were thrown around them for 
protection. ‘They were required to go into a court or before com- 
missioners. If the legislature had repealed the whole act of 1776, 
by name, they would have gone further than they wished, because 
they intended all such parts of it as related to personal property to 
remain in force. We must find out the intention of the legislature 
by looking at the evils which existed before the passage of the law, 
the circumstances of the case, &c. 6 Dane’s Abr. 595; 9 Peters, 
317; 3 Wheaton, 610. 

It is said, in 6 Dane, 595, that where the legislature intends a re- 
vision, it amounts to a repeal of prior laws. 

In the act of 1796, clerks are directed to record papers ‘¢ acknow- 
ledged as before prescribed,” which shows that the legislature intend- 
ed to make a new rule. 


Crittenden, in reply and conclusion. 

The deed is admitted by the other side to be good, if the statute 
of 1776 is not repealed. ‘The burden of proof is on him, therefore, 
to show that it has been so; and it has been attempted to be shown, 

1. From its being inconsistent with the act of 1785. 

2. From its inconsistency with 1796 

3. From an express repeal by 1796. 

The fact that the act of 1796 is the work of revisors, cannot affect 
the construction of it. ‘There is no rule like this laid down by the 
elementary writers. It is only, afier all, a revised statute. Every 
act of a legislature implies a revision of all former laws; and is the 
construction of it to be varied, because A. B. prepared it? A part 
of the duty of revisors is to say what statutes shall be repealed. If 
they thought that the act of 1776 ought to have been repealed, why 
did they not say so? A revised act is cumulative, 11 Leigh, first 
case in the volume. What part of the act of 1785 repeals that of 
1776? By 1748 deeds must be acknowledged before the General 
Court, or a County Court, in Virginia. By 1776 a feme covert 
may go before a mayor, and by 1785 she may go before any court 
of record, or two justices appointed by a commission. But these 
might all be put into one statute, and not be inconsistent with each 
other. How can the circumstance that they are in different statutes 
vary the result? Statutes in part materia must be construed to- 
gether. 

In 5 Pickering, a higher penalty was imposed than had been im- 
posed by a preceding law. Here there was a direct conflict. But 
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in the case in Foster, where £20 per month, and 12d. per Sunday, 
were inflicted for not going to church, both penalties could be levied. 
The multiplication of the means of acknow ledging deeds was only 
a facility afforded to women. 

If the act of 1785 did not repeal that of 1776, the act of 1796 did 
not, because it is almost an exact transcript of former laws. The 
designation of one person to do any given thing, does not ex- 
clude the right of another to do the same thing. It is said that the 
legislature intended to protect women, but Mrs, Fairbairn never de- 
nied or questioned the validity of her deed, as long as she lived. 


Mr. Justice McLEAN delivered the opinion of the court. 

This case is brought here by a writ of error to the Circuit Court 
for the district of Kentue ‘ky. 

The lessors of the plaintiff brought an action of ejectment, to re- 
cover a half-acre lot in the city of Louisville, numbered on the new 
plan of the city ninety-one. Richard Ferguson, Daviess, and others, 
were made defendants. The jury found “the defendants guilty, and 
a judgment was entered against them. On the trial, exceptions 
were taken to various rulings of the court, only one of which it is 
material to consider. 

The court instructed the jury, ‘that the deed of conveyance, by 
Thomas H. Fairbairn and wite, of the 12th of March, 1811, to the 
defendant, Dr. Richard Ferguson, whereof a copy was read i in evi- 
dence by the plaintiffs, was not, in law, the deed of the feme covert, 
Maria E. Fairbairn; is not her deed of conveyance for any purpose 
whatever; and passed from her to Dr. Ferguson no estate whatever 
in the lot of land in controversy.”’ 

The plaintiffs below claimed as heirs at law of Maria E. Fairbairn. 
The fairness of the purchase of the lot by Ferguson was not contro- 
verted, nor that he paid for it an adequate consideration. The lot 
having descended to Maria E. Fairbairn, and her husband being 
dead, her heirs claim the property, on the ground that the acknow- 
ledgment of the deed by their mother, she being a feme covert, was 
defective. And so the court ruled in the above instruction. 

The deed was acknowledged on the 12th of March, 1811, the day 
it bears date, by E lizabeth Henry, who signed it, and who had a 
dower interest in the lot, and by I ‘airbain and wife; the latter being 
examined separate and apart from her husband, in due form, before 
the mayor of Baltimore, who affixed his certificate and the seal of 
the corporation to the acknowledgment. 

On the 20th of May, 1811, Warden Pope, clerk of the County 
Court of Jeffe rson, in which Louisv ille is situated, certified that the 
deed was received in his office; and it being duly certified and au- 
thenticated, he recorded the same. 

By the Virginia act of 1776, adopted by Kentucky, 4 Litt. Laws 
of Kentucky, 432, entitled “An act to enable persons ‘ivi ing in other 
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countries to dispose of hele estates in this semen with more 
ease and convenience,” it was provided ‘that a person residing in 
eny other county, for passing any lands and tenements in this com- 
monwealth, by deed, shall acknowledge or prove the same before”’ 
the mayor or other chief magistrate of the city, town, or corporation, 
wherein or near to which he resides. But where there was no 
mayor or other chief magistrate within the county, then a certificate, 
under the hands and seals of two justices or magistrates of the coun- 
ty, that such proof or acknowledgment has been made before them, 
is sufficient. Without an acknowledgment, the fee did not pass un- 
der this statute. And “where any person making such conveyance 
shall be a feme covert, her interest in any lands or tenements shall 
not pass thereby, unless she shall personally acknowledge the same 
before such mayor or other chief magistrate, or before two justices 
or magistrates, as afoyesaid.”” A privy examination is required, and 
the same being certified, the deed may be recorded in the county 
where the land lies. And such deed shall be effectual to pass all 
the interest of the feme covert. 

The acknowledement of the deed under consideration, in all re- 
specis, conforms to the requirements of the above act; and the im- 
poriant question is, whether, at the time of the acknowledgment, the 
act was in force? If the act had not been repealed, the deed is un- 
guestionably valid. 

‘The plaintils in error contend that the above statute was repealed 
by the act of 1785, and also of 1796. ‘The act of 1785 is entitled 
**An act for regulating conveyances,” in the Ist section of which it 
is provided, ‘that no estate of inheritance, or freehold, or for a term 
of more than five years, in lands or tenements, shall be ap 
from one to another, unless the conveyance be dec lared by writing 
sealed and delivered; nor shall such conveyance be good against a 
purchaser for valuable consideration, not having notice thereof, un- 
less acknowledged or proved before the General Court, or before 
the court of the county, city, or corporation, in which the land ts 
conveyed, or in the manner hereinafter directed,” &e. 

‘When husband and wife shall have sealed and delivered a wri- 
ting, purporting to be a conveyance of any estate or interest, if she 
appear in court, and beg examined privily and apart from her 
husband, by one of the judges thereof, &c.; or if before two justices 
of the peace, of that county in which she dwells, who may be eim- 
powered by commission, to be issued by the clerk of the court 
wherein the writing ought to be recorded,” &e., shail be sufficient to 
convey her estate. 

In this act there is no express repeal of the act of 1776, conse- 
quently that act can only be repealed in so far as it may be repug- 
nant to the subsequent act. i They are both affirmative statutes, and 
such paris of the prior s tetehe as may be incorporated into the sub- 
sequent one, as consisient with it, must be considered in force. ‘This 
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is a settled rule of construction, and applies, with peculiar force, to 
these statutes. ‘Their object was to prescribe certain modes by 
which real property within the commonwealth should be conveyed, 
by residents and non-residents, and also by femes covert, and it must 
be admitted, that no other modes of cony eyance than those which 
are SO presc ‘ribed will be valid. ‘These forms have been adopted 
for the security of real property, and the convenience of individuals; 
heace we find in the statute books of all the states, numerous acts 
regulating the signing, acknoy Vledging, and recording of deeds. 

‘If the act of 1785 be not repugnant in all iis provisions to the act 
of 1776, yet if the former clearly intended to prescribe the only 
modes by ‘which real esiate should be conveyed, it repeals the prior 
act. And this intention, it is said, is found in the act of 1785. To! 
some extent, this may be correct. In the first section of that act, it 
is provided, that “‘no estate of inheritance in lands or tenements 
shall be conveyed from one to another, unless the conveyance be de- 
clared by writing, sealed and delivered.” Now a deed, to be valid 
as a conveyance, under this statute, must be in writing, sealed and 
delivered. ‘This is the common law definition of a deed. But there 
are other requisites to make this conveyance valid against a pur- 
chaser for a valuable consideration, without notice. The deed must 
be acknowledged as the statute requires, and ‘lodged with the clerk 
for record. ‘The conveyance as between the parties would be valid, 
under this statute, riper acknowledgment, but unless acknow- 
ledged and recorded, or lodged for record, would not be notice to 
subsequent and sate purchasers, 

The acts under consideration provide specially the mode by which 
the estate of afeme covert shall be conveyed. In the act of 1785, 
her privy examination inay be made in court, or by one of the 
jadges thereof, or she may be examined by two justices of the 
peace of the county where she resides, “who may be empowered 
to do so by commission,”’ &e. 

By the act of 1776, the acknowledgment and privy examination 
of a feme covert were require d to be made before the mayor or other 
chief magistrate, or before two justices or magistrates of the town 
or place wherein she shall reside. The acknowledgment before two 
Justices is retained in the act of 1785, with this additional requisite, 
that the justices shall be commissioned, as provided, to perform this 
duty. ‘This necessarily repeals that part of the prior act which 
authorized the acknowledgment to be taken before two justices, 
without being commissioned. ‘The latter act is, in this regard, repug- 
nant to the former. ‘The provisions cannot stand together, as the 
latter act superadds an essential qualification of the justices not 
required by the former. But the important question is, whether, as 
the act of 1780 made no provision authorizing a mayor of a city to 
take the acknowledgment of bs feme covert, that provision in the act 
of 1776 is repealed by it. In this respect it is clear there is no 
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repugnancy Netwene a two acts. ‘The two provisions may well 
stand together, the latter as cumulative to the former. 

Does a fair interpretation of the act of 1785 authorize the infer- 
ence, that the legislature intended no conveyance by a feme covert 
should be valid, unless acknowledged in the form prescribed by that 
act? We think no such inference can be drawn. In the first sec- 
tion of that act, in reference to ordinary acknowledgments of con- 
veyances, in order, when recorded, that they might operate as notice 
to subsequent purchasers, it is required that the acknowledgment 
should be made as provided, “ or in the manner hereinafier directed.” 
The words here cited can have no bearing on the execution of a 
conveyance by a feme covert. In a subsequent part of the same sec- 
tion, provision is made for the execution of such an instrument, 
which is complete, without reference to any other part of the statute. 
The above words, therefore, could only refer to the conveyances 
spoken of in the first part of the section, and in order that they 
might operate, when recorded, as notice. 

Upon a careful comparison of these statutes, as regards the point 
in controversy, we think there is no repeal of the act of 1776, by 
the act of 1755. ‘There is no express repeal; no repugnancy, as 
regards the power of the mayor of a city to take the acknowledg- 
ment of a feme covert; nor on this point are there any words of the 
latter act which show an intention to make its provisions exclusive. 
We are therefore brought to the conclusion, looking only at these 
statutes, that the latter act, in this regard, may be considered as 
cumulative. 

As having a strong and decided bearing on this view, we refer to 
Wood v. The United States, 16 Peters, 362. In that case, the court 
say, ‘** the questions then arises whether the 66th section of the act 
of 1799, chap. 128, has been repealed, or whether it remains in full 
force. That it has not been expressly, or by direct terms, repealed, 
is admitted; and the question resolves itself into the more narrow 
inquiry, Whether it has been repealed by necessary implication. We 
say by necessary implication, for it is not sufficient to establish that 
subsequent laws cover some or even all the cases provided for by it; 
for they may be merely affirmative, or cumulative, or auxiliary. “But 
there must be a positive repugnancy between the provisions of the 
new laws and those of the old; and even then the old law is repealed 
by implication only pro tanto, to the extent of the repugnancy.” 

We come now to consider the act of 1796. The act ef the 20th 
of December, 1792, concerning the relinquishment of dower, in 
the 2d section, provides that dower may be relinquished before two 
justices of the peace, where the parties reside out of the common- 
wealth, and the clerk of the county is required to certify that the 
persons taking the acknowledgment were justices, Kc. This provi- 
sion is repugnant to that of the act of 1785, which requires a com- 
mission to be issued to such justices. 
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By the act of the 17th of December, 1795, two persons were 
authorized to be appointed by joint ballot of the legislature, to 
revise the laws in force, &c. ‘These persons, having been so ap- 
pointed, reported the act of 1796, which is entitled ‘An act to 
reduce into one the several acts, or parts of acts, for regulating con- 
veyances.” Jn this act are included parts of the act of 1776, and 
nearly the whole of the act of 1785. It was passed the 19th of 
December, 1796, and, with all other acts reported at the same 
time, was adopted by a general act, referring to the various acts, 
and providing that ‘‘ so much of every act or acts before recited, as 
comes within the purview of this act, shall be and the same is 
hereby repealed from and afier the 1st day of January, 1797,” on 
which day the above act took eflect. 

That part of the act of 1776, authorizing the mayor of a city to 
take the acknowledgment of a feme covert, is not included in the 
act of 1796; nor were certain provisions of the act of 1748, “ for 
settling the titles and bounds of lands,”’ &e., included, some parts 
of which have since been recognised by the Court of Appeals of | 
Kentucky, as in force. 

Great reliance is placed by the counsel for the defendants in error, 
in the case of Hynes’s Representatives v. Campbell, 6 Monr. 286. In 
that case, the complainants prayed a rescision of the contract for the 
conveyance of a certain tract of land, on the ground of a defect of 
title; and the court held, that they were not bound to accept the 
deed for the land, tendered by the defendant, as some of the con- 
veyances under which he claimed were not acknowledged and re- 
corded, as the law required. ‘The deeds thus objected to ‘ were 
acknowledged before two justices of the peace of Dunwiddie county, 
Virginia, who certified simply that the grantor acknowledged the 
same before them, as the law required,” without adding that the 
grantor ‘‘also subscribed the same in their presence.”? This pro- 
ceeding was under the act of 1792, which had been construed to 
require a certificate of the justices that the deed had been subscribed 
in their presence, in regard to deeds executed within the state. And 
the court say, they turned their attention to the act of 1776, ‘and 
they find that it regulates only conveyances made out of the state, 
and that it provides for acknowledgment alone, before two justices of 
the peace, and says not a word about subscribing, and if that act is 
in force in this respect, it will exactly embrace the case in question.” 
And they held that the above act was virtually repealed by the act 
of 1785, which requires that the two justices taking the acknowledg- 
ment should be commissioned to do so. This view of the court, as 
regards the acknowledgments of the deeds then before them, was 
undoubtedly correct. It is the construction which we have before 
given to this part of the act of 1785. The attention of the court was 
not drawn to any other point than the one before them. They did 
not say that that part of the act of 1776 which regulates the acknow- 
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ledeme ‘nt by a feme covert, which is wholly differe 4 froin the above, 
was repealed. It is true thei ‘ir language is general, but their mean- 
ing must be limited to the point under conside ration. ‘This decision, 
there fore, cannot be considered as having a bearing on the point now 
before us. 

In the case of Prewei v. Graves et al., 5 J. J. Marshall, 120, the 
court say, that the Sih section of the act of 1748 had beca repealed 
by subsequent and repugnant enactments. In Miller et al. v. Hen- 
shaw & Co., 4 Dana, 323, they say, in reference to the act of 1776, 
and to the decision of Hynes? s’s Representatives ve. ( vamp! ell, above 
cited, that the act of 1776 “is nowhere repealed by express words, 
but only by construction, in consequence of the Inconsistency of its 
provisions with those of subsequent statutes; and as Tone of the 
subsequent statutes relate to the authentication of deeds of pers: m- 
alty, out of the state, except those which reduce the number of wii- 
nesses from three to two, ilere can be no inconsistency, and there- 
fore no constructive repeal of so much of this s‘atute as relates to 
deeds of personalty, except as to the number of witnesses.” 

In McGowen v. tay, 5 Litt. 244, the court held the act of 1748 
was in force in Kentucky, in regard to the acknowledgment and } 
cording of morigages and deeds of trust. By the aci of 1796, a 
deed, executed out of the commonwealih for lands within it, was 
required to be recorded in eight months. ‘The act of 1785, which 
preceded it, required such deed to be reeorded in eighteen months ; 
and in Taylor v. Shields, 5 Litt. 297, the question was, whether the 
latter of these acts, in this re spect, had repealed the forme r; and the 
court say, ‘* we shoul | hesitate much to give such ctiect to the latter 
statute.” Virtual repeals are not favoured by courts. A | ody of 
acts ought to be held as one act, so far as they do not conflict with 
each other. Here the same restriction to the ‘manner prescribed 
by law,’ existed before the passage of our act, as well as afterwards ; 
and if, in transcribing the Virginia Code into ours, any part shall be 
adjudged to be repealed, barely by putting in the date of transcribing 
as the date of the law, and because the provision, so transertbed, 
shall apparently conflict with any former part not so transcribed, it 
may be of serious consequence to the community.” “ We incline,” 
the court say, to the opinion, “‘ that the clause in our siatute, (of 1796,) 
‘in the manner prescribed by law,’ meant to retain, and was intended 
to retain, former provisions, with regard to deeds entire ;” and they 
held, that the recording of the deed w vithin eighteen months, under the 
act of 1785, was sufficient. 

That part of the act of 1785, which regulated the time of record- 
ing deeds, executed without the commonwealth, was not copied into 
the act of i796, and yet the court held that the latter act, in this 
respect, did not repeal the former. 

In Elliott et al. v. Piersoll et al., 1 Peters, 339, this court say, 
the Virginia statute of 1748 “was adopted i in Kentucky, at her 
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separation frees Virginia, wad is ay never to have been 
repealed.” 

It does not appear that the question, as to the validity of the ac- 
knowledgment of a deed before the mayor of a city, by a feme co- 
vert, under the act of 17 76, since that of 1785 has been enacted, 
has ever been decided. Some general expressions, as above stated, 
have been used by the Court of Appeals, in regard to the repeal of 
the former act by the latter, but those ex cpressions did not relate to 
the above question. And it may be again observed, that those re- 
marks by the Court of Appeals can only be held to apply to the 
matter then before them; and that a more extended application of 
them would be inconsistent with the views taken by the same court, 
in the other cases cited. If the provision in the act of 1785, requir- 
ing a deed executed out of the siate to be recorded in eighteen 
months, is not repealed by the act of 1796, requiring such deed to be 
recorded in eight months, is the act of 1776, authorizing the acknow- 
ledgment of a deed before a mayor, by a feme covert, repealed by sub- 
sequentacts? None of those acts repeal, in terms, the above provision 
in the act of 1776, and they contain no repugnant provision. Con- 
sequently, the first act stands unrepealed. ‘The different acts on the 
same subject, in the language of the Court of Appeals, must be 
‘considered as one act.”? In this view, the provision in question 
stands consistently with all the subsequent statutes; and on this 
ground we feel authorized to say, that the acknowledame nt of the 
deed before us is v alid, under the act of 17 76, and that it conveyed 
to Ferguson, the grantee, a good title in fee-simple. ‘The clause of 
the act of 1796, ‘repealing so much of the acts referred to as come 
within the purview of that act,” extends no further than the repug- 
nancy of the act of 1796 to the prov isions of the acts named. 

Upon the whole, the judgment of the Circuit Court is reversed, at 
the costs of the defendants, and the cause be remanded, &e. 
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Under the acts of Congress, providing for the subdivision of the public lands, 
and the instructions of the secretary of the ‘Treasury, made under the act of 
24th April, 1820, entitled “An act, making further provision for the sale of 
the public lands,” it is the duty of the surveyor-general to lay out a fractional 


section in such a manner that an entire quarter-section may be had if the 
fraction will admit of it. 


The surveyor-general has no right to divide a fractional section by arbitrary 
lines, so as to prevent a regular quarter-section from being taken up. 


Tuts case was brought up, by writ of error, under the twenty- 

fifth section of the Judiciary Act, from the Supreme Court of the 
state of Alabama. 
It was an ejectment, brought by the plaintiffs in error to recover 
2.40. acres of land, in the possession of Clements as the tenant of 
Hunt. The plaintiff claimed title through a patent to James Ethe- 
ridge, and the defendants through a patent to W. D. Stone. Both 
Etheridge and Stone claimed as pre-emptioners under the act of 
Congress, passed on the 29th of May, 1830. 

The question depended upon the manner in which the fractional 
section twenty-two, in township four south, of range one west, in 
the district of lands subject to sale at St. Stephens, Alabama, should 
be laid out. 


A reference to the annexed diagrams will make it more intelligible. 
4 3 





9 12 


Mie, 
































1 2 

Nos. 1, 2, 3, 4 represent the whole section; but in consequence 
of prior claims or grants, only that part of it included within 1, 5, 6, 
7, 8, 9, 10, was subject to entry, containing the entire south-west 
quarter section, and some additional land upon the east and north. 
The surveyor divided the whole of this into two parts by a line run- 
ning from 11 to 12, one of which parts (marked A) contained 92°67 
acres, and the other (marked B) contained 110°50 acres. The 
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plaintiff claimed to extend the part A over the whole square which 
constituted the quarter-section, as represented by dotted lines. 

On the 28th of January, 1831, Etheridge presented the following 
application and affidavit : 


*Tothe Register and Receiver of the Land-office at St. Stephen’s: 

“You will please to take notice that I, James Etheridge, of Mo- 
bile county, Alabama, claim the right of pre-emption, under the act 
of Congress of the 29th May, 1830, to the south-west quarter-sec- 
tion 22, t. 4, r. 1 west.” 





Aifidavit.—“ James Etheridge, being sworn, maketh oath that 
the above described tract of land was planted and cultivated by him 
in the year 1829, and remained in his possession from the year 1829 
until after the 29th May, 1830. ‘That the said land was occupied 
and @ultivated by him in his own right, and not as the tenant of any 
other person. ‘That the said land was enclosed with his own fence, 
and that there was no person concerned with him in the occupation 
and cultivation of the said land ; and that the present claim does not 
interfere with the right of any other person, and that he believes he 
is entitled to the same under the act of Congress of the 29th May, 
1830, and that the said tract is within the corporate limits of the 
city of Mobile. J. Erneripce.” 

The affidavit was sustained by the oaths of Daniel Robertson and 
John Carr. 

On the 25th of March, 1831, Stone presented the following ap- 
plication and affidavit : 


“To the Regisier and Receiver of the Land-office at St. Stephen’s, 
Alabama: 

“You will please to take notice that I, William D. Stone, of Mo- 
bile county, Alabama, claim the right of pre-emption, under the act 
of Congress of the 29th of May, 1530, to the fraction situated in the 
west part of the south-east quarter of section 22, in township 4, 
range 1, west of 13. Witt D. Stone.” 

Afidavit—* Wilham D. Stone, being sworn, maketh oath that the 
above described tract of land was planted and cultivated by him in 
the year 1829, and remained in his possession from the year 1829 
until the 29th May, 1830, and that the said land was occupied and 
cultivated by him in his own right, and not as the tenant of any 
other person. ‘That the said tract of land was enclosed with his 
own fence, and that there was no person concerned or connected 
with him in the cultivation of the said land, and that this present 
claim does not interfere with the rights of any other person; and 
further, that the tract described is within the present corporate limits 
of the city of Mobile. Witiram D. Srone.” 

The aflidavit was supported by the oaths of Samuel H. Garrow 
and James Dowell. 
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On the 20th of June, 1831, the register and receiver issued the 
following certificate : 


EK. 





Extract from absiract of claims to pre-emption, under the act 
of 29th May, 1830. 
“¢ Land-office, St. Stephen’s, Alabama. 


Abstract of claims to pre-emptions to lands that are reported to have 
been surveyed, but the ahieaiiass a vis not furnished to this office. 














m= a i Hite i ea ; re 
| | | Tract. Quantity. R Amount. 
| No. | By whom claimed.|  Resi- a a ! ies |_ Rte nse | cunt. 
; | — jee. | tT; R |plol|p.|e.! vp. C..| 
2 |Jas. Etheridge Mobile | 8. W.qr. - | 22} 4| rw.; | | | | 
15 w m. D. Stone, Do. pats. 22% and| 27 | 4} 1 W. | | | 
' 
| | | |All lying south of 31° except claim No. 40., « 


“ Land-office, St. Stephens, Ala., pa 20, q 831. 


“Tt is the opinion of the undersigned, that the foregoing claimants 
are each entitled to the right of pre-emption, under the act of Con- 
gress of the 29th May, 1830, to the tract or tracts by them claimed, 
and annexed to their names respective ‘ly, in the foregoing abstract. 

Joun B. Hazann, Register. 


J. H. Owen . Receiver.’ 


The account of sales was entered in the an at some period 
which the record does not show, and was as follows: 


Extract from account of land sold by register and receiver. 


** Account of lands sold, and moneys entered in payment therefor, in 
te, 1832. 


| 





. By whom purchased, Tract A | 
3 7 | | <= | 
i = = —_——-—— — si #2 
} = rs - = 
. Purchaser | Resi . Section T. R = £ | k| | 
} ¢ i 
| & - i ' | 
1822. | | | 
Ap ril 30 James Etheridge Mobile 1,536 8. W. qr. 22 $So. 1W. 9,267 1 25 115 8% Pre-emption | 
“ Wim. D. Stone Do 1,517 S. LE. subdiv. qr. see. 22) 4 So.) 1 W. 11,050 1 25 138 13 So. 31st. 


| 
| ‘ a 


On the 30th of April, 1832 thes register gave to Etheridge the 

following certificate : 
G.— Certificate. 
“ Pre-emption No. 4,539, act 29th May, 1830. 
“¢ Land Office, Si. Stephen’s, Ala., April 30, 1832. 

“It is hereby certified, that, in pursuance of law, James Etheridge, 
of Mobile county, Alabama, on this day purchase «dl of the register 
of this office, the ‘lot or south-west quarter of section number twenty= 
two, of township | No. 4 south, in range number one west, contain- 
ing ninety-two ;%7, acres, at the rate of one dollar and twenty-five 
cents per acre, amounting to one hundred and fifteen ;*% dollars, 
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for which the said James Etheridge has made payment in full, as 
required by law. 

‘‘ Now, therefore, be it known, that on presentation of this certifi- 
cate to the commissioner of the General Land-office, the said James 
Etheridge shall be entitled to receive a patent for the lot above de- 
scribed. Joun B. Hazarp, Register.” 


On the same day a certificate was issued to Stone, as appears 
from the following extract from the record of certificates issued for 


Jands sold. 
“¢ Record of certificates issued for lands sold, &c. 


























| j | Tract. | Quantity. | Price. | Amount. 
Date of certi- No. of certifi- Name. | Residence. } | | | 
ficate. cate. i ata or a al cho 
| | Sec. or part of See. |T. Re | & =D CG | an On 
' - i & ~ 
| | oe i 
1832. | | | | 
April 30 4,539 James Etheridge, Mobile co.|Southwest 22 22'4 i Ww. 92) 67 ;1)| 25) 115 | 83 
“ 4,547 Wm D. Stone | Do. tie E. sub. frac. |22' 451 ~ 110 | 50 (1) 25 138 | 13 
| _ ee 








On the 17th of December, 1832, a patent was issued to Stone 
It granted the land described in the following preamble : 


‘¢Pre-emption certificate, No. 4549.—The United States of America, 
to all to whom these presents shall come, greeting : 

‘Whereas William D. Stone, of Mobile, has deposited in the 
General Land-office of the United States a certificate of the register 
of the Land-office at St. Stephen’s, whereby it appears that full pay- 
ment has been made by the said William D. Stone, according to 
the act of Congress of the 24th of April, 1820, entitled ‘* An act 
making further provision for the sale of the public lands,” for the 
south-east subdivision of fractional section twenty-two, in township 
four, south of range one west, in the district of lands subject to sale 
at St. Stephen’s, Alabama, containing one hundred and ten acres 
and fifty one-hundredihs of an acre, according to the official plat of 
the survey of said land returned to the General Land-office by the 
surveyor-general, which said tract has been purchased by the said 
William D. Stone. 

‘¢ Now know ye,” &c., &e. 

On the 30th of May, 1833, a patent was issued to Etheridge for 
the land described in the preamble. 


“Pre-emption certificate, number 4539. 
“‘The United States of America, to all to whom these presents shall 
come, greeting : 

“Whereas, James Etheridge, of Mobile county, Alabama, has 
deposited in the General Land-office of the United States a certifi- 
cate of the register of the Land-office at Si. Stephen’s, whereby it 
appears that payment has been made by the said James Etheridge, 


o12 
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according to the provisions of ihe act of Congress of the 24th April, 
1820, entitled “ An act making further provisions for the sale of the 
public lands,” for the south-west quarter of section twenty-two, in 
township four, south of range one west, in the district of lands sub- 
ject to sale at St. Stephen’s, Alabama, containing ninety-two acres 
and sixty-seven hundredths of an acre, according to the official plat 
of the survey of the said lands returned to the General Land-office 
by the surveyor-general, which said tract has been purchased by the 
said James Etheridge. 
** Now know ye,” &c., &e. 





In April, 1838, Brown and wife, claiming under the title of 
Etheridge, brought an ejectment against Clements for the east half 
of the south-west quarter of fractional section twenty-two. The 
case came on for trial at the April term, 1841, in the Cireuit Court 
of the state of Alabama for the county of Mobile, in the course of 
which the following bill of exceptions and agreement were filed. 

Bill of Exceptions. 

** Be it remembered, that upon the trial of this cause, the plain- 
tiflS gave in evidence the paper hereto annexed, marked A, being a 
duly certified copy of a patent from the United States government 
to James Etheridge ; and thereupon, it was admitied by the defend- 
ants, that the plaintiifS had, at the date of the demise, and time of 
trial, all the rights of said patentee Etheridge in the land described 
in the declaration. Plaintilfs also gave in evidence paper marked 
B, hereto annexed, being a plat of a survey made and returned, 
under an order of this court, by the surveyor for the county of Mo- 
bile, and proved by said surveyor that said survey was truly made, 
according to said order, and that the plat returned shows correctly 
the external lines and corners of said fractional section twenty-two. 
That he found the south-west corner of said fractional section, as 
shown by the plat returned ; and also found, on the section lines of 
said fractional section, the half mile posts, each post being a half mile 
from the south-west corner of said fractional section. ‘That these 
posts bore evidence of being those put down by the United States 
surveyor, on running the section lines. ‘That an entire south-west 
quarier exists in said fractional section, without interference with 
any private land claim, and leaving a residuum both on the north 
and on the east of said quarter-section, as shown by the plat returned 
by him; and also, that said fractional section contains two hundred 
and ten acres. ‘The defendants admitted that they were in posses- 
sion, at the time of service of the declaration, of sixteen acres of the 
land described in the declaration. ‘The defendants gave in evi- 
dence, by consent of plaintiffs, a certified copy of a patent from the 
United States government to William D. Stone, hereto annexed, 
marked No. 1; and thereupon, it was admitted by the plaintiffs, 
that the defendants have all the rights of the said patentee, Stone, in 
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the land admitted to have been in their possession at the time of the 
service of the declaration. 

“The defendants offered in evidence duly certified copies of the 
official township plats of 1832 and 1835, of the township in which 
the land sued for is situated, (extracts from which are hereunto an- 
nexed, marked No. 2,) to show the boundaries and contents of the 
land described in said patents to said Etheridge and to said Stone, 
without having offered, or professing to have any other evidence 
than the plats themselves afford, to prove that the subdivision, cor- 
ners, and Jines dividing said fractional section, as exhibited in the 
said plats, had been run and marked on the ground. To the ad- 
mission of which evidence the plaintiffs objected ; and their objec- 
tion was overruled, and said plats allowed to go to the jury. ‘The 
plaintiffS admitted, that if the line, as marked on said extract from 
plats (No. 2) dividing lots A and B, is a legal line, lot B, as exhi- 
bited, will cover the land sued for. 

«The plaintifis further gave in evidence, that the said line and 
corners, as exhibited on the extract, (No. 2 ,) had never been run or 
marked on the ground ; and also gave in evidence papers marked 
C, D, E, F, G, ‘H, being duly certified transcripts of records from 
the Land- oflice at St. Stephen? s, Alabama. 

* The defendants gave in evidence paper marked No. 3, being a 
duly certified copy ot the instructions of the secretary of the Trea- 
sury, bearing date the 10th day of June, 1820, also 20th January, 
1826. 

“The plaintiffs gave in evidence paper marked I, being a duly 
certified copy of the circular of the secretary of the Treasury, of 
date the Sth day of May, 1832. 

‘‘ Upon the foregoing evidence, the court instructed the jury, that 
if they believed the same, they must find for the defendants. ‘The 
coms ‘further instructed the jury, that if said fractional section (No. 

22) was capable of being subdivided into an entire south-west quar- 
ter-section and two half quarter-sections, leaving a residuum as shown 
by the said map and evidence of the county surveyor, still the 
surveyor-general was not required, under the acts of Congress pro- 
viding for the subdivision of the public land, and the instr uctions of 
the secretary of the Treasury, made under the act of the 24th of 
April, 1820, entitled ‘ An act making further provision for the sale 
of the public lands,’ to make, in his subdivision of the same, either 
such quarter- -section or half quarter-sections, but might lawfully 
subdivide the same into two lots, (A and B,) as indicated by said 
plat of 1832; and that under said evidence, Etheridge’s title would 
not hold the whole south-west quarter of said fractional section, but 
only lot A, and that Stone’s title would hold lot B, being the 
balance of said fractional section. 


*¢ To which instructions, and each and every of them, the plain- 
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tiffs, by their counsel, except, and pray the court to sign and seal 
this their bill of exceptions. 

I. L. Darean. [seat.]” 
Agreement of the parties:— 

‘The parties to this cause, not wishing to encumber the record by 
copying from the book entitled ‘ General Public Acts of Congress 
respecting the sale and disposition of the public lands, with instrue- 
tions issued from time to time by the secretary of the Treasury and 
commissioner of the General Land-office, and official opinions of 
the attorney-general on questions arising under the land laws,’ and 
which instructions are contained in the 2d volume, part 2d, prepared 
and printed by order of the Senate, agree that said book may be 
used by either party, and any thing therein contained read as illus- 
tration of the practice of the Land-oflice, and construction that the 
acts of Congress had received in that branch of the government. 
The same work can be referred to by either party in the Supreme 
Court, tor the purpose aforesaid. ‘The parties further agree, that for 
exhibit No. 2, being the official map of the survey of the township 
described in the patents of both plaintiffs and detendants, the map 
contained in the same book above described, between pages 134 
and 135, shall be referred to as if the same was incorporated with, 
and formed a part of the record in this cause. 

SueRMAN & CHAMBERS, 
Attorneys for plaintiffs. 
Gorpon, Campsett & CHANDLER, 
Attorneys for defendanis.” 

The jury having found for the defendants under the above instruc- 
tions, the case was carried to the Supreme Court of the state of 
Alabama, where the opinion of the court below was affirmed. 

A writ of error brought it to this court. 


Willis Hall and Sher man, for the plaintiff in error. 
Jones, for the defendants in error. 


Hall stated the case, and claimed the entire quarter-section. It 
was not within the exceptions of the act of 1830, being neither 
reserved nor appropriated. The agent of the United States cannot 
prescribe any other conditions than those which are found in the 
law. The south-west quarter of section 22 is a specific thing. A 
patent was issued to Etheridge for it. It is true that the patent says 
that it contains only ninety-two acres and sixty-seven hundredths, 
but this is mere surplusage, and does not detract from the legal 
efficacy of the grant. 6 Cowen, 706. 

The defendant in error settled upon the south-east quarter, but 
there were previous claims to a part of it, which had a preference, 
and he only claimed what remained. Stone’s claim to the south- 
east quarter was put in three months afier ours. In order to effect 
a valid title under the pre-emption law, three things are required. 
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1. The land must belong to the United States, and be unap- 
propriated. 

2. It must conform to the regular and legal subdivisions. 

3. The settlement must be upon the quarter-section which is 
claimed. 

The patents of the parties in this case do not clash with each 
other. One is for the south-west quarter-section, and the other for 
the south-east subdivision. A subdivision is not a legal term, and 
is synonymous, in this case, with quarter. The part claimed by the 
defendant in error is called by different names, for example, “a 
fraction of 22,” ** south-east subdivision,” “ fraction and south-east 
subdivision,”’ and ‘* south-east sub-fraction.”” They all mean the © 
same thing, which is, a fractional part of the south-east quarter- 
section. ‘The dispute has arisen because the surveyor has drawn 
a line not authorized by law, dividing the section into two parts. 
The authority which.is supposed to exist for such a line is the law 
of 1820, (1 Land Laws, 323;) but we say that this law does not 
apply to the case, cr if it does, that it is controlled by the act of 
1830, which says that we are entitled to a quarter-section. But 
these laws are not inconsistent with each other. 13 Peters, 498. 

All the laws, beginning with the ordinance of 1785, which directs 
the public lands to be laid off into townships, and coming down to 
the law of 1832, (1 Land Laws, 493,) have the same system in 
view, viz.: running the lines geographically, and laying the land 
off into squares. ‘The acts of 1804 and 1805, (1 Land Laws, 
104, 108,) requiring lands to be laid out and offered for sale in 
quarter-sections, are unrepealed, for the act of 1820 refers to them, 
and recognises the same mode of running out the lines. Laws 
must be construed together. Dwarris on Stat. 674. The act of 1820 
supposes that the land is already laid off in quarter-sections, and not 
that new lines are to be run. ‘The reference to the rules which the 
secretary of the Treasury is authorized to prescribe, is to the manner 
of executing the established provisions of existing laws, and not that 
the system itself should be changed. The word “ fraction”’ in the 
law must be construed to mean the piece which is left after a 
quarter-section is carved out. The object of all the land laws 
(which Mr. Hall examined in detail) is twofold. 1st. To avoid a 
conflict as to boundaries, because each man’s possession is a regular 
geometrical figure ; and, 2d. To guard — favouritism and par- 
tiality, by requiring the whole figure to be purchased. After the 
surveyor-general had run these lines, he was functus officio, and had 
no right to obliterate them, unless by a fresh actof Congress. We 
contend : 

1. That this quarter-section is given to us by the act of 1830. 

2. That there have been no laches on our part. 

3. That we have the higher equity, our claim being two or three 
months earlier than that of the other side. 

Vo. Ill.—83 
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Sherman here gave notice, that in his reply, he should refer to the 
following authorities. 6 Cranch, 237; 1 Paine’s C. C. Rep. 494; 
4 Wash. C. C. Rep. 45; 2 Porter’s Ala. Rep. 42, 43; 7 Porter’s 
Ala. Rep. 351, 360, 432; 3 Stew. Ala. Rep. 76; 1 Peters, 655; 
Stat. Alabama, 283; 13 Peters, 436,498; 4 La. Rep. 547; 13 La. 
Rep. 547; 1 La. Rep. 56. 


Jones, for defendant in error. 


Both patents can stand. ‘The parties are both pre-emptioners, 
and entered and paid for their land on the same day, and received 
certificates for it. Our patent is the elder. What does it grant? 
The description of the property is, the “south-east subdivision,” 
&e., “according to the official plat of the surveyor.” We must, 
therefore, look at the official survey, returned before the patent 
issued. It is the same thing as if it had actually been inserted in the 
body of the patent. There are two subdivisions marked upon it, 
and no one can doubt which is the south-eastern. It corresponds, 
also, with the original entry, which we find to be one hundred and 
ten and a half acres. The patent contains the exact technical de- 
scription of the land, as claimed by us. 

The argument upon the other side is, that the surveyor-general 
had no right to lay off the land in these two subdivisions, and that 
his act, being illegal, is void. But if he has done an illegal act, 
does that destroy our title? This section is a fractional one, con- 
taining only two hundred and three acres, forty-three more than a 
quarter-section. Were we bound to divide this into half or quarter- 
sections? Had not the secretary of the Treasury power to adapt the 
mode of laying it out to the state of the country? ‘The act of Con- 
gress was prospective, and designed to provide for just such a case 
as this. What is left of the section, after satisfying elder claims, is 
singularly shaped, and could not have been laid out into squares. 

It is made an objection to the subdivision by the surveyor, that 
the dividing line was never run and marked upon the ground. But 
if this be sound, it will impeach every title made under that survey. 
The irregularity of the figure is no objection to the subdivision, for 
the act of 1820 provides for the case. It directs whole sections to 
be laid off by north and south lines, but fractional sections are left to 
the judgment of the secretary of the Treasury. The act of 1830 
introduces no new system for the benefit of pre-emptioners, but refers 
to the system which was then in existence. Under it, if an entire 
quarter-section had been laid out, there would have been only forty 
acres left, and if several claimants had been living on it, it would 
have been impossible to divide the land amongst them all. 


Sherman, in reply, laid down the following propositions: 
1, That Etheridge’s patent, legally construed, will hold the whole 
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‘south-west quarter” of fractional section number 22, according to 
his claim, allowance, and right, under the pre-emption law. 

2. That Stone’s patent for the ‘‘south-east subdivision”? of said 
section, legally construed, will hold only the south-east legal subdi- 
vision of the same; and that the south-east fractional quarter is such 
south-east ‘legal subdivision,” according to his claim and right 
under the pre-emption law. 

3. That if the patents cannot be legally so construed as to avoid 
conflict, yet that Etheridge’s preliminary title, and rights under the 
pre-emption law, are sufficient to authorize the plaintiffs to recover ; 
and that, under the statutes of Alabama, the certificate issued to Ethe- 
ridge, which is older than the certificate or patent to Stone, is suffi- 
cient to authorize the plaintiffs to recover. 

These lands were surveyed in 1820, and the corners marked. It 
is Stated in the record that they found the south-west corner and the 
half-mile posts all marked. Etheridge’s patent includes the whole 
of the south-west quarter, and the granting clause is not restrained 
by a reference to the number of acres, which is merely descriptive. 
See the authorities already cited, and also, 5 Mason, C. C. R. 410; 
1 Peters, C. C. R. 496; 6 Cowen, 706. 

The pre-emption act of 1830 says that persons must take some 
Jegal subdivision. ‘The direction 1s positive on this subject. The 
south-west quarter was such a subdivision, and created in 1820, 
when the lines were run. There were three corners established 
then, and any one could run the fourth line ; and the fact of the case 
is, that these section lines are the only ones which were ever run. 
The system was adopted in 1805. Under it, quarter-sections could 
be found without being run out, because half-mile posts were put 
down. ‘The law, then, created this quarter-section, which was estab- 
lished as soon as the posts were planted. Etheridge lived in sight 
of a post. ‘The lines which the surveyor makes upon paper are not 
boundaries, but are merely indicative of subdivisions which the law 
has created. 5 How. Miss. Rep. 751. 

A quarter-section is a definite, precise, legal thing. 2 Laws and 
Instructions, 180, 181, 183, 184, 187; 4 Stewart & Porter, 396; 
7 Porter, 432. 

Etheridge’s patent is not for the lot A, which runs into the north- 
west quarter-section. 

The act of 1805 speaks of corners and lines not run out; and the 
2d section of the act of 1796 (Land Laws, 51,) shows what the sur- 
veyor-general must return, by directing that his plat must be made 
up from field-books. 2 Porter’s Ala. Rep. 40; 3 Stew. 76; 7 Por- 
ter, 432, 434, 435; 3 Stew. 396. 

These two certificates being issued by the same officer, on the 
same day, must be interpreted so as to avoid a conflict between them. 
Lot A cannot be held under Etheridge’s patent, because it runs out 
of the south-west quarter. Stone’s is described to be the south-east 
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subdivision ; but what is that, and how can it be found, as no lines 
were ever run upon the ground? 2 Land Laws, 303, 820, 787, 
999, 826, 827. 

In instructions from the commissioner, dated January 20, 1826, 
a fractional section is defined to be ‘a tract of land not bounded by 
sectional lines on all sides, in consequence of the intervention of a 
navigable stream, or some other boundary recognised by law, and 
containing a less quantity than six hundred and forty acres;’’ and 
the surveyor is directed, in ‘subdividing fractional sections, con- 
taining one hundred and sixty acres and upwards,” to “‘ designate 
as many ful] half-quarter-sections as practicable, and the residuary 
lot will then be a fraction of the fractional quarter-section of which 
it forms a part. 2 Land Laws, 853, 854, 921, 933, 934, 136. 








Mr. Justice McKINLEY delivered the opinion of the court. 

This case comes before this court ona writ of error to the Supreme 
Court of the state of Alabama. 

The plaintiffs brought an action of ejectment against the defend- 
ants, in the Circuit Court for the county of Mobile, in said state; and 
upon the trial, they read in evidence the following claim and entry: 
** To the register and receiver of the Land-office at St. Stephen’s: You 
will please to take notice, that I, James Etheridge, of Mobile county, 
Alabama, claim the right of pre-emption, under the act of Congress, 
of the 29th of May, 1830, to the south-west quarter-section 22, 
township 4, range 1 west ;” and that, on the 28th day of January, 
1831, the said James Etheridge made the necessary proof that he 
had planted and cultivated said quarter-section in the year 1829, 
and remained in possession until after the 29th day of May, 1830. 
The plaintiff also read in evidence a patent from the United States, 
bearing date the 30th day of May, 1833, reciting that, ‘‘ Whereas 
James Etheridge, of Mobile county, Alabama, has deposited in the 
General Land-office of the United States, a certificate of the register 
of the Land-office at St. Stephen’s, whereby it appears that payment 
has been made by the said James Etheridge, according to the provi- 
sions of the act of Congress of the 24th of April, 1820, entitled ‘An 
act making further provision for the sale of the public lands,’ for the 
south-west quarter of section 22, in township 4, south of range 1 west, 
in the district of lands subject to sale at St. Stephen’s, Alabama, con- 
taining ninety-two acres and sixty-seven hundredths of an acre, ac- 
cording to the official plat of the survey of the said lands, returned to 
the General Land-office, by the surveyor-general, which said tract has 
been purchased by the said James Etheridge : 

“Now know ye, that the United States of America, in considera- 
tion of the premises, and in conformity with the several acts of Con- 
gress, in such case made and provided, have given and granted, and 
by these presents do give and grant, unto the said James Etheridge, 
and to his heirs, the said tract, above described,” &c. 
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In obedience to an order of the Circuit Court, the surveyor of 
Mobile county went upon the land in controversy, and made an ac- 
tual survey, and returned a plat thereof into court, showing that the 
section 22 was covered by private land claims, except the whole of 
the south-west quarter, on which James Etheridge had made his 
entry; and a small fraction in the south-east quarter, entered, under 
the pre-emption law, by William D. Stone; and a fraction in the 
north-east and north-west quarters of said section; which plat was 
given in evidence to the jury. And the plaintiffs proved, by the 
surveyor, that he found the south-west corner of said fractional sec- 
tion as shown by the plat returned; and also found, on the section- 
lines of said fractional section, the half-mile posts, each post being 
half a mile from the south-west corner of said fractional section; 
that these posts bore evidence of being those put down by the sur- 
veyor of the United States, on running the section lines; that an en- 
tire south-west quarter-section exists in said fractional section, with- 
out interfering with any private land claim, leaving a residuum on the 
north and the east of said quarter-section. 

The defendants gave in evidence to the jury the following claim 
and entry, made by the said William D. Stone: ‘*'To the register 
and receiver of the Land-office at St. Stephen’s, Alabama: You will 
please to take notice, that I, William D. Stone, of Mobile county, 
Alabama, claim the right of pre-emption, under the act of Congress, 
of the 29th of May, 1830, to the fraction situated in the west part 
of the south-east quarter of section 22, in township 4, range 1 west 
of 13.” And on the 25th of March, 1831, he made the necessary 
affidavit and proof to show that he had planted and cultivated the 
above described tract of land, according to said act of the 29th of 
May, 1830. And they also gave in evidence the following patent: 
“The United States of America to all to whom these presents shall 
come, greeting: Whereas William D. Stone, of Mobile, has depo- 
sited in the General Land-oflice of the United States, a certificate 
of the register of the Land-office at St. Stephen’s, whereby it appears 
that full payment has been made by the said William D. Stone, ac- 
cording to the act of Congress, of the 24th of April, 1820, entitled 
‘An act making further provision for the sale of the public lands,’ 
for the south-east subdivision of fractional section 22, in township 
4 south, of range 1 west, in the district of lands subject to sale at 
St. Stephen’s, Alabama, containing one hundred and ten acres and 
fifty-one hundredths of an acre, according to the official plat of the 
surveyor of said land, returned to the General Land-oflice by the 
surveyor-general; which said tract has been purchased by the said 
William D. Stone: Now know ye, that the United States of Ame- 
rica, in consideration of the premises, and in conformity with the 
several acts of Congress in such case made and provided, have given 
and granted, and by these presents do give and grant, unto the said 
William D. Stone, and his heirs, the said tract above described,” 
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&c. And it was admitted by the plaintiffs, that the defendants had 
all the rights of said Stone in the land admitted to have been in their 
possession, at the time of the service of the declaration; and the 
defendants admitted that the plaintiffs had, at the date of the de- 
mise, and time of trial, all the rights of said patentee, Etheridge, in 
the land described in the declaration. 

And the parties “‘ not wishing to encumber the record, by copy- 
ing from the book entitled ‘General Acts of Congress respecting the 
sale and disposition of the public lands, with instructions issued, 
from time to time, by the secretary of the ‘Treasury, and commis- 
sioner of the General Land-office, and official opinions of the attor- 
ney-general, on questions arising under the land laws;’ and which 
instructions in the 2d vol., part the 2d, prepared and printed by the 
Senate, agree that said book may be used by either party, and any 
thing therein contained read as illustration of the practice of the 
Land-office, and construction that the acts of Congress had received 
in that branch of the government. ‘The same work can be referred 
to, by either party, in the Supreme Court, for the purpose aforesaid. 
The parties further agree that the exhibit, No. 2, being the official 
plat of the survey of the township described in the patents of both 
plaintiffs and detendants, between pages 134 and 135, shall be re- 
ferred to as if the same was incorporated with, and formed a part 
of the record in this cause.”” This statement furnishes all the evi- 
dence deemed necessary and pertinent to the investigation of the 
questions involved in the principal instruction of the Circuit Court, 
to the jury, on the trial of the cause; which instruction is as follows: 
‘<The court further instructed the jury, that, if said fractional sec- 
tion, No. 22, was capable of being subdivided into an entire south- 
west quarter-section, and two halt-quarter-sections, leaving a resi- 
duum, as shown by said map and evidence of the county surveyor, 
still the surveyor-general was not required, under the acts of Con- 
gress, providing for the subdivisions of the public lands, and the 
instructions of the secretary of the ‘Treasury, made under the act of 
the 24th of April, 1820, entitled ‘An act, making further provision 
for the sale of the public Jands,’ to make in his subdivision of the 
same, either such quarter-section, or half-quarter-sections ; but might 
lawfully subdivide the same into two lots, A and B, as indicated by 
said plat of 1832; and that under said evidence, Etheridge’s title 
would not hold the whole south-west quarter of said fractional see- 
tion, but only lot A; and that Stone’s title would hold lot B, being 
the balance of said fractional section.” ‘To this instruction the 
plaintiffs excepted. 

Upon the construction here given to the act of Congress, and to 
the instructions of the secretary of the ‘Treasury thereon, referred to 
in the above instruction of the court, depends the whole controversy 
between the parties to this suit. The Ist section of the act of Con- 
gress, above referred to, is in these words: ‘That from and after 
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the first day of July next, all the public lands of the United States, 
the sale of which is, or may be, authorized by law, shall, when 
offered at public sale to the highest bidder, be offered in half-quar- 
ter-sections ; and when ofizved at private sale, may be purchased, at 
the option of the purchaser, either in entire sections, half sections, 
quarter-sections, or half-quarter-sections ; and in every case of the 
division of a quarter-section, the line for the division thereof shall 
run north and south, and the corners and contents of half-quarter 
sections, which may hereafter be sold, shall be ascertained in the 
manner and on the principles directed and prescribed by the second 
section of an act, entitled ‘An act concerning the mode of survey- 
ing the public lands of the United Siates,’ passed the 11th day of 
February, 1805, and fractional sections, containing one hundred 
and sixty acres, or upwards, shall, in like manner, as nearly as prac- 
ticable, be subdivided inio half-quarter-sections, under such rules 
and regulations as may be prescribed by the secretary of the Trea- 
sury.”” 3 Story’s Laws, 1774. 

The settled policy of Congress has been to survey the public 
lands in square figures, running the lines north and south, and east 
and west, and to extend the subdivisions authorized by law, as far 
as practicable, in square figures, to the lowest denomination. 

The second section of the act of the 18th of May, 1796, chap. 29, 
directs that the public lands “ shall be divided by north and south 
lines, run according to ihe true meridian, and by others crossing 
them at right angles, so as to form townships six miles square, un- 
less where the line of the laie [udian purchase, or of tracts of land 
heretofore surveyed or patented, or the course of navigable rivers 
may render it impracticable, and then this rule shall not be departed 
from further than such particular circumsiances may require.” Af- 
ter directing how townships should be divided into sections, it 
directs that ‘‘ fractional townships shall be divided into sections in 
manner aforesaid, and ihe fraciions of sections shall be annexed to, 
and sold with, the adjacent entire sections.”” 1 Story’s Laws, 422. 
The lowest denomination authorized by this act, was sections; but 
the direction to the surveyor was to divide the fractional townships 
into as many sections as the particular circumstances would permit. 
And so by the Ist section of the act of the 24th of April, 1820, 
the surveyor is directed to subdivide fractional sections, containing 
one hundred and sixty acres and upwards, into as many half-quarter- 
sections as practicable, by running the lines north and south. And 
this statute conferred no power on the secretary of the Treasury to 
make any regulation, by which a fractional section might be divided 
into any quarter, or other subdivision than half-quarter-sections. 
The only authority he acquired by the statute, was to make such 
rules and regulations as would enable the surveyor to make the 
greatest number of half-quarter-sections out of a fractional section, 
by running the lines north and south, or east and west; and this 
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power he executed, by his circular letter, to the surveyors-general, 
of the 10th of June, 1820, 2d part, Public Land Laws, &c., 820. 

Had the surveyor-general subdivided the fractional section 22, 
now in controversy, according to law, there would have been two 
half-quarter-sections in the south-west quarter, making that quarter 
complete, a fractional section in the south-east quarter, and a 
fractional section in the north-east and north-west quarters, 
making four tracts or subdivisions instead of two, as returned 
by him to the Land-office of the district. None of the lines, sub- 
dividing sections, are required by law to be made by actual survey, 
and marked on the land ; but they are to be delineated on the town- 
ship plats, according to the 2d section of the act of the 11th of 
May, 1805, chap. 74, referred to in the act of the 24th of April, 
1820, (2 Story’s Laws, 961.) When the township and section lines 
are run, and the corners marked according to law, the quarter-sec- 
tion lines are ascertained on the plat by protracting lines across the 
section north and south, and east and west, equi-distant from the 
section lines; and so of other subdivisions. And a surveyor going 
on the land to ascertain the boundary of a quarter, or half-quarter- 
section, would do it with as much ease and certainty as if it had 
been delineated on the plat by the surveyor-general. Extending 
the subdividing lines on the township plats, is not, therefore, essen- 
tially necessary to enable the register to sell the land, or to give title 
to the purchaser. ‘The register is as much bound to know what is 
a legal subdivision of a section, or fractional section, as is the sur- 
veyor-general. ? 

Because he is directed by law to offer the lands, when sold at 
public sale, in half-quarter-sections. To enable him to perform this 
duty, he must know what a half-quarter-section is. And before he 
can offer a fractional section for sale, he must see that it has been 
subdivided, ‘so as to enable him to offer as much of it in half-quar- 
ter-sections as practicable. When Etheridge applied to purchase 
the south-west quarter of this fractional section at private sale, as he 
had a right to do, under the act granting pre-emption rights, the 
register was bound to know whether such a subdivision could be 
obtained according to law. A bare inspection of the township plat 
must have satisfied him, in this case, that it was practicable to ob- 
tain an entire quarter-section in the south-west corner of the frac- 
tional section 22. The Ist section of the act of the 24th of April, 
1820, directed that this fractional section should be divided into as 
many half-quarter-sections as practicable, by lines north and south ; 
and the instructions given by the secretary of the Treasury under 
this act, directed that it should be divided into half-quarter-sections, 
by north and south, or east and west lines, so as to preserve the 
most compact and convenient forms. 

There is nothing in any of the acts of Congress, nor in the instruc- 
tions of the secretary of the Treasury, to authorize the division of 
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this fractional section made by the surveyor-general, and it being a 
violation of the law, and contrary to the duties of his office, it must 
be regarded as a void act. Miller and others v. Kerr and others, 
7 Wheat. 1. So far as Stone’s claim was concerned, this division 
of the fractional section has been treated by the register and the 
commissioner of the General Land-office as a legal subdivision, and 
the register seems to have disregarded entirely the act granting pre- 
emption rights, and Stone’s claim and proofs under it, and to have 
transferred his claim to the western lot of the fractional section as 
divided by the surveyor-general. ‘The certificate of the register, 
recited in the patent of Etheridge, takes no notice of this subdivision 
of the fractional section, but states that Etheridge had ‘ purchased 
of the register the lot or south-west quarter of section, number 22,” 
&c. The patent is for the whole of the south-west quarter of sec- 
tion 22, by its proper designation, and if no quantity of land had 
been expressed in it, all the land contained in the quarter-section 
would have passed, by the patent, to Etheridge; because, by the 
2d section of the act of the 11th of February, 1805, before re- 
ferred to, it is provided that ‘‘ half-sections and quarter-sections, the 
contents of which have not been returned, shall be held and con- 
sidered as containing the one-half, or the one-fourth respectively, of 
the contents of the section of which they make part.” ‘The sur- 
veyor failed to return the contents of the quarter-section in this case ; 
it was liable, therefore, to be sold by the above rule. But it has 
been insisted that Etheridge, and those claiming under him, were 
bound, and concluded by the number of acres expressed in the pa- 
tent. It is evident the quarter-section was not referred to for the 
number of acres contained in it; but by express words reference 
was made to the plat returned by the surveyor-general, showing the 
division of the fractional section into two parts, one of which con- 
tains the number of acres expressed in Etheridge’s patent, and the 
other the number of acres expressed in Stone’s patent. It has been 
already shown that this plat was illegal, and the subdivision of the 
fractional section void ; and any reference, therefore, to this plat, to 
show the number of acres granted to Etheridge, is illegal and incon- 
sistent with every previous step taken towards perfecting his title, and 
utterly repugnant to the previous words of grant used in the patent. 

Thus it appears, that neither the claim of Etheridge, filed with 
the register, the certificate of purchase issued by him, nor the patent 
issued to Etheridge by the commissioner of the General Land-office, 
is founded on the division of the fractional section made by the sur- 
veyor-general ; but the whole appears to be founded on the subdi- 
vision of the fractional section into one quarter-scction, and two 
fractional sections, made by actual survey on the land. It is true 
that, in undertaking to state the quantity of land contained in the 
quarter-section, reference is made to what is there called the offi- 
cial plat of the lands returned to the General Land-office by the sur- 
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veyor-general ; which is nothing more than a reference to this same 
subdivision of the fractional section so often mentioned. But this 
question necessarily arises: How can the contents of either divi- 
sion of the fractional section, thus divided into two lots or sub- 
divisions, show the contents or number of acres in the south-west 
quarter of the same section? ‘The ninety-two acres and sixty-seven 
hundredths of an acre mentioned in the patent, is the number of 
acres contained in the western subdivision of said fractional section, 
and consists of pait of the south-west, and part of the north-west 
quarters of the fractional section, as appears by the plat used on the 
trial. No part of the north-west quarter of this fractional section 
can by any reasonable construction be considered as being within 
and part of the land included in a patent for the south-west quarter 
of the section. ‘This proves that the reference to this plat, in Ethe- 
ridge’s patent, is both delusive and illegal, and must, therefore, be 
rejected as void and inoperative. 

The act of the 29th of May, 1830, to grant pre-emption rights to 
settlers on the public lands, chap. 209, appropriated this quarter- 
section of land, on which Etheridge was then settled, to his claim, 
under the act, for one year, subject, however, to be defeated by his 
failure to comply with its provisions. During that time, this quar- 
ter-section was not liable to any other claim, or to be sold to any 
other person, except at public sale, under the proclamation of the 
President of the United States; and that Etheridge had a right to 
prevent, by paying for it as directed by the act. And as he has 
complied with all the requisitions of the act, as far as the mistakes 
and illegal acts of the ministerial officers of the government would 
permit, he has acquired a good title by his patent, against the United 
States, for the whole of said south-west quarter-section. The re- 
maining question is, whether Etheridge’s title is good against Stone’s 
patent? Stone claimed “the right of pre-emption, under the act of 
Congress of the 29th of May, 1830, to the fraction situated in the 
west part of the south-east quarter of section 22, in township 4, 
range 1 west.” This claim confined his pre-emption right to that 
specific fraction. And although the act gave to every seitler on the 
public lands the right of pre-emption of one hundred and sixty 
acres, yet if a settler happened to be seated on a fractional section, 
containing less than that quantity, there is no provision in the act 
by which he could rake up the deficiency, out of the adjacent 
lands, or any other lands. ‘The only case provided for in the act, 
by which the pre-emptioner had the right to enter land outside of 
the quarter, or fractional section, on which he was settled at the pas- 
sage of the act, is the case provided for in the 2d section. When 
two or more persons were settled on the same quarter-section, it 
might be divided between the two first settlers, and each be entitled 
to a pre-emption of eighty acres of land elsewhere, in the same land- 
district. But, in this case, Stone was not only permitted to take 
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land, outside of the fractional section, on which he was settled, but he 
was permitied to take land on which Etheridge was settled, and to 
which he had previously proved his right under the same act of 
Congress. 

In the case of Lindsay and others v. Miller and others, 6 Peters, 
674, the plaintiffs in ejectment claimed title under a patent, dated 
the Ist of December, 1824, founded on an entry and survey made 
in the same year. ‘The defendants claimed title under an entry, 
made in January, 1783, upon a military warrant, for services ren- 
dered in the Virginia state-line, and a survey made thereon, in the 
same month, and recorded on the 7th of April, of the same year, and 
a patent, issued by the state of Virginia, in March, 1789. ‘This land 
lay in what is called the military district, between the rivers Scioto 
and Little Miama, in the state of Ohio. ‘This district had been re- 
served, in the deed of cession, dated the 1st of March, 1784, made 
by Virginia to the United States, to satisfy the claims of the Virginia 
troops on continental establishment, in the event of there not being 
sufficient good land for that purpose, in a reservation previously 
made by Virginia, on the south-east side of the Ohio river. Al- 
though the defendants proved possession, under this title, for upwards 
of thirty years, the entry, survey, and patent, were adjudged by the 
court to be void, on the ground that the land had been reserved for 
the satisfaction of military warrants, granted for services of the Vir- 
ginia troops on continental establishment, and was not, therefore, 
subject to entry upon warrants for services rendered in the Virginia 
state-line. 

In the case before the court, all the land in the south-west quarter 
of the fractional section had been appropriated, by law, to satisfy 
Etheridge’s claim, and no other land could be substituted in lieu of 
that quarter-section, for any part of it. Stone’s clair arose under 
the same law, and by the same provisions was confined to the frac- 
tion in the west part of the south-east quarter of the same section, 
and gave no right to land elsewhere. So much of the patent to 
Stone as purports to grant Jand within the south-west quarter of the 
section, is, therefore, not only an appropriation of land to his claim, 
not subject to it according to the act, but which, by the same act, had 
been appropriated to another claim, arising under the same act, con- 
current with and equal in all respects to Stone’s claim. How, then, 
could his patent give him title to land that was not subject to his 
claim; land that he never had legally claimed; and to land that, by 
law, had been appropriated to and claimed by another? It seems to 
us, this case is clearly within the principles settled in the case above 
referred to, and that the patent granted to Stone is void, for so much 
of the land included in it as lies within the said south-west quarter 
of the fractional section, and for which Etheridge holds a patent. 

It has been insisted, however, that as Etheridge only paid for the 
quantity of land mentioned in his patent, that he can have no right 
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to land paid for by Stone, and included in his patent. ‘This is one 
of the results of the mistaken and illegal acts of the ministerial officers 
of the government, which, as already shown, can neither benefit one 
party, nor prejudice the rights of the other. The United States have 
received full payment for all the land contained in both patents. 
And if Stone has paid for land which belonged to Etheridge, that is 
a matter to be adjusted between themselves, amicably, or by law, as 
they may choose. 

Upon a full view of the whole case, it is the opinion of the court, 
that the judgment of the Supreme Court of Alabama be reversed. 


Mr. Justice CATRON. 


I feel myself bound to dissent, from the foregoing opinion—for the 
following reasons: 

1. By the act of 29th May, 1830, a pre-emption right settler then 
in possession was entitled to enter with the register of the Land- 
office in the district where the land lay, by legal subdivisions, not 
more than one hundred and sixty acres. 

The controversy before us turns, partly, on what was the true “legal 
subdivision” of fractional section 22, containing two hundred and 
three acres: This must be ascertained from the laws on the subject 
existing in 1830. The lines of public surveys actually run and 
marked in the field, are township extensions, and section bounda- 
ries; the lines dividing sections into quarters, half-quarters, (and 
quarter-quarters since 1832,) being only indicated, or depicted upon 
the township plats returned and recorded in the office of the register. 

The act of 26th March, 1804, provides for the first time for the 
sale of the public lands in quarter-sections ; and also directs (sect. 9) 
that fractional sections shall be sold entire; or by uniting two or 
more together. The act of February 11th, 1805, directs with abso- 
lute precision, leaving no discretion on the subject, the manner in 
which full sections shall be divided into quarters: but makes no 
provision for the subdivision of fractional sections. It was not until 
the passing of the act of April 24, 1820, that these were authorized 
to be subdivided; and then only when they contained more than 
one hundred and sixty acres. ‘The act of 1820, in directing the 
manner in which full sections shall be subdivided into half-quarters, 
or eighty acre lots, is as absolutely precise in its provisions as that 
of 1805; and, as in the former case, gives no discretionary power so 
far as these subdivisions are concerned—but in authorizing the subdi- 
vision of fractional sections containing one hundred and sixty acres 
and upwards, it directs that they shall in like manner, “as nearly 
as practicable,” be subdivided into half-quarter-sections, or eighty 
acre lots— under such rules and regulations, as may be prescribed 
by the secretary of the Treasury.” Under the discretionary power 
here given, rules and regulations were prescribed by Secretary 
Crawford, on the 10th of June, 1820, (2 Land Laws and Opinions, 
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p. 820, No. 796.) A circular was addressed to the surveyors-general 
of that ‘date, for their government in this respect, by the commissioner 
of the General Land-office : It orders that fractional sections, con- 
taining more than one hundred and sixty acres, shall be divided into 
half-quarter-sections, by north and south, or east and west lines, so 
as to preserve the most compact and convenient forms. ‘ You will, 
therefore,”’ says the commissioner, ‘be pleased to divide the frac- 
tional sections in your district, (which remain unsold,) in the manner 
above directed, and report to this office, and to the registers of the 
land-district in which those fractions respectively are situate, the 
subdivisions, together with the quantity in each. It is not intended 
to run the subdivisional lines, and mark them, but merely to make 
them upon your surveys, and calculate the quantity of land in each 
subdivision.” 

In January, 1826, (2 Land Laws, p. 583, No. 841,) further instruc- 
tions were given on this subject, to the surveyor-general at Wash- 
ington, Mississippi. The commissioner says, among other things— 
«A fractional section is a tract of land not bounded by sectional 
lines on all sides, in consequence of the intervention of rivers, &c., 
and containing a less quantity than six hundred and forty acres.” 

Speaking of the regulations, and the circular letter founded on 
them, the commissioner continues: ‘‘'The substance of the rule is, 
that fractional sections of one hundred and sixty acres and upwards 
are to be subdivided by east and west, or north and south lines, at 
the discretion of the surveyor, so as to preserve the most compact 
and convenient forms. Each lot to be, as nearly as practicable, a 
half-quarter-section, containing a quantity of eighty acres; sometimes 
rather more, sometimes less, as the locality demands.” 

According to these instructions, fraction No. 22 was divided: two 
precise eighty-acre tracts could not be made out of it; half-quarters, 
or eighty acres, was the least quantity that could be sold by the act 
of 1820, if in regular form and part ofa full section ; but if in irre- 
gular form, and the fraction of a section, containing — of one 
hundred and sixty acres, then it was le fi to the secret ary to cause it 
to be subdivided according to his own regulations, into two or more 
tracts, approaching, ‘* as ‘nearly as practicable,” to eighty acres 
each. He directed the subdivisions to be made in all cases so as to 
preserve the most compact and saleable forms, accommodating the 
tracts to the sides of rivers, or other legal intervening boundaries to 
subserve the best interests of the government. ‘This practice has 
prevailed as the governing rule for nearly a quarter of a century, and 
is now in full operation—large quantities of land have been sold 
thus subdivided; and great quantities yet remain to be sold. I 
speak on information derived from the commissioner of the General 
Land-office. The idea of taking out of a fraction a quarter-section 
of one hundred and sixty acres, if found there, as if the section was 
entire, and leaving surrounding strips of afew acres each, unsaleable 
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and of little or no value, as will be the case here, never has been 
entertained at that office, as the true construction of the act of 1820, 
from the date of Mr. Crawford’s instructions, (June 10th, 1820,) up 
to this time. On mature consideration, I think the instructions given 
legitimately within the authority conferred on the secretary. In this 
view of the law, as applicable to the present case, I am supported 
by the opinion of the attorney-general, given on Etheridge’s claim 
in 1837, (2 Land Laws and Opinions, p. 136, No. 85.) 

2. Suppose, however, it was doubtful whether they were or not 
authorized, is it admissible for the courts of justice, after such a 
lapse of time, to call in question the construction given to the act; 
to disturb so many titles taken under it—and to break up existing 
subdivisions? ‘lhe sole authority to which the act referred for its 
exposition, and the prescribing of rules and regulations to carry it 
into execution, was the secretary of the ‘Treasury. His jurisdiction 
was subject to no supervision; he was constituted the only judge, 
from whose decision there was no appeal on part of purchasers; they 
were compelled to buy in the form, and quantity, the lands were 
offered for sale, or not be permitted to purchase at all. ‘The secre- 
tary having adjudged and settled the construction of the act accord- 
ing to his views of its true meaning, and this coeval with its pas- 
sage—a strong circumstance: the government in its executive and 
political departments, and the community at large concerned in pur- 
chasing from the government, having acquiesced without complaint, 
recognising the construction as the true one, through so great a lapse 
of years, it is now supposed by me, the duty of this court, on the 
question being presented here, and that for the first time, to acquiesce 
also. ‘That these subdivisions are for the best interests of the United 
States is manifest; all others have abided by them, and so should 
the plaintiff. 

If one of our own judgments made in 1820, coeval with the sta- 
tute, had produced similar consequences ; if many thousands of titles 
rested on it, (as there surely do on Mr. Crawford’s instructions,) I 
should feel "myself wholly unauthorized, at this day, to overthrow 
the decision, however doubtful I might think it to be. ‘The conser- 
vative rule of communis error facit jus, is universal in courts of 
justice, in regard to their own judgments, under such circumstances ; 
and undoubted judicial propriety requires its adoption, as it seems 
to me, when dealing with the decision of the secretary in the present 
instance. ‘This course is peculiarly due to the repose of titles, and 
the stable maintenance of an established system in a great depart- 
ment; a system that cannot be changed in this respect without much 
expense, confusion, and delay, in “the administration of that de- 
partment. 

3. But suppose the secretary was mistaken, and the subdivision 
of fractional section 22 is illegal; what then is the plaintifl’s case? 
His title is a patent; on his legal title he must recover, therefore he 
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cannot be heard to say his patent is void because founded on an 
illegal subdivision: the question then is reduced to this; what does 
the patent cover? Etheridge had no peculiar rights by the act of 
1830, save that he had a preference of entry ; like others purchasing 
of the United States he was compelled to buy in legal subdivisions ; 
before 1820 not less than an entire fractional section could be sold ; 
nor after the act of that year, could one be sold in subdivisions until 
divided, under regulations by the secretary of the Treasury. Fur- 
ther than this, the act of 1805 remained unchanged, as to fractions. 
Etheridge could not be permitted to treat a quarter-section in a frac- 
tion, although found there, as if it was found in an entire section. 
He did attempt it, in proving up his preference right, but when he 
applied to enter at the Land-office the register rejected his claim, and 
compelled him to take the land on which he resided in the form and 
quantity it had been laid off according to the instructions ; and this 
he did take. ‘The government is bound by its patent; is estopped 
to disavow the subdivision granted; and as estoppels are mutual, 
Etheridge is equally bound, by the grant. It recites the patent cer- 
tificate ; this says it is for ninety-two acres and sixty-seven hundredths, 
bounded “according to the official plat of the survey of the said 
lands, returned to the General Land-office by the surveyor-general— 
which said tract, described in the plat returned, has been purchased 
by the said James Etheridge.” ‘The plat is part of the patent cer- 
tificate ; is referred to in the patent, and is part of that also, just as 
much as if it was attached to the same paper. By the plats of pub- 
lic surveys, lands must be identified, and the boundaries ascertained, 
in all cases of the kind. The parties agree of record that exhibit 
No. 2 is the official map described in the patent of Etheridge ; 
according to this, he purchased lot A for ninety-two acres and sixty- 
seven hundredths; his eastern boundary being the red line made by 
the surveyor-general, pursuant to the instructions, ‘This was un- 
doubtedly the land the government intended to sell, and, as I think, 
as certainly the same Etheridge intended to buy, and did buy; of 
course he can recover no land east of that line, and therefore the 
judgment ought to be affirmed, even if the instructions were illegal 
and void. 

4. The case does not stop here: Stone’s patent is elder than 
Etheridge’s ; the same plat is referred to in each; Stone’s is for the 
one hundred and ten acres and fifty hundredths east of the red line. 
This is not disputed. To overcome it, Etheridge’s patent must be 
supported by a legal entry for the same land, elder than Stone’s 
patent. As already stated, until Etheridge paid his money, he could 
have no legal entry from which to date his title. There being no 
such subdivision existing in law as the south-west quarter of frac- 
tional section 22, when Etheridge presented his occupant claim, he 
could not be permitted to enter in that form, or for that quantity. 
Such was the express instruction of May 31, 1831, (2 Land Laws 
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and Instructions, No. 497, and again in No. 521.) The first sub- 
division was created afterwards by the act of the surveyor-general, 
and is indicated by the red line. ‘That it is denominated the south- 
west quarter in the patent, amounts, in my judgment, to very little; 
thus the department saw proper to call such subdivisions ; the deno- 
mination was arbitrary and not precise, but we cannot discard the 
substance for the sake of correcting terms of description open to 
verbal criticism. ‘The land contained in plat referred to in Ethe- 
ridge’s patent, is a technical quarter-section in the language of the 
General Land-office ; and such subdivisions are known by no other 
name there, as will be seen by No. 483 and No. 486 in the volume 
of Instructions above referred to. ‘Thus in No. 483, dated July 28, 
1830, the commissioner instructs the register at Mount Salus, that 
the pre-emption law of that year restricted the quantity to be located 
to one hundred and sixty acres, or a quarter-section ; but that it did 
not intend that an excess over one hundred and sixty acres, ‘in a 
tract of land technically known as a quarter-section,” should be cut 
off so as to restrict the quantity literally to one hundred and sixty 
acres. ‘The law, (says he,) having taken it for granted that every 
quarter-section contains one hundred and sixty acres, which not 
being the fact, we must be guided by what we know to be the spirit 
and intention of the law.’ He then instructs the register, in cases 
of fractional sections, to conform to the subdivisions as made by the 
surveyor-general, and to give the quantity as near as practicable. 
No. 486 is a general circular, dated September 14, 1830, on the 
same subject in part. Instruction 8 directs: ** Although a quarter- 
section may be found to contain rather more than the ordinary quan- 
tity of one hundred and sixty acres, the right of pre-emption is 
extended to the full quantity of such quarter-section.” In the lan- 
guage, therefore, of the General Land-office, the south-west quarter 
of fractional section 22, called for in Etheridge’s patent, is as well 
known by its designation, as if the section was entire. This the 
Instruction No. 497 above, explains, where the subdivided quantity 
is less, to be a ‘* technical”? quarter also, as well as if the quantity 
had been more. But if there be uncertainty, here, as in former 
cases, we must refer to the plat and quantity to explain the uncer- 
tainty. ‘This course was pursued in the case of McIver v. Walker, 
9 Cranch, 173, and again in 4 Wheaton, 444. There the plat was 
held to control the face of the patent, and fixed a different locality, 
because Crow creek was laid down on the plat, nearly through its 
centre; the location certificate copied in the patént, as in this case, 
called for a beginning, and for courses from that point, running off 
from the creek, which was not named as being crossed by the lines ; 
yet this court disregarded the calls, and held the land lay on both 
sides of the creek, as indicated in the naked plat. It was a much 
weaker case than the present. In patents of the United States, from 
their earliest date down to this day, nothing is referred to but num- 























JANUARY TERM, 1845. 673 


Brown’, s Lessee v. Clements et al. 








bers on the public surveys. To hold that the surveys did not explain 
and control the patent as to identity, and side lines, would be an 
abandonment of both; as nothing else can establish either ‘ 

Much stress is laid on the fact that the half-mile post is found on 
the south boundary of section 22. The same line-marks are uni- 
formly made on ail sectional lines, regardless of fractions: so it 
would have been done had the fraction 22 been for less than one 
hundred and sixty acres, and not subjected to subdivision. The 
section south may have been et itire, and the corner post necessary 
for the purposes of that section. 

Another difficulty stands in the way of the plaintiff’s recovery. 
Stone’s pate nt is the elder; it is admitted it covers the land in dis- 
pute—ihe patent passed the perfect and consummate title; in an 
action of ejectment the patent is conclusive, as was held by this court 
in Wilcox v. Jackson, and Bagnell v. Broderick, 13 Peters, 516, 450. 
You can only go behind it, and sive it earlier date, from a precise 
legal entry for the same land made by the grantee, to overreach an 
elder patent; as this court held in Ross v. Barland, 1 Peters, 655. 
We have seen Etheridge did not enter the land in dispute when he 
paid his money, and took his patent certificate. ‘lo overthrow 
Sione’s patent, we must rely on the preference right to enter. At 
best, it is a remote and doubiful e juity ; Stone paid for the land, 
(and if the assumption be true,) has an equity attached to it for his 
purchase money; presenting a case of conilicting equities, with 
which a court of law cannot deal. In the language of this court in 
Bagnell v. Broderick, ‘‘ we are bound to presume for the purposes 
of this action, that all previous legal steps had been taken by Stone 
to entile himself to the patent, and that he had the superior right to 
obtain it, notwithstanding the claim set up by Etheridge ; and hav- 
ine ange nagar Se patent, Stone had the best ‘title known to a court 
of law, to v: es fee. %» ‘There a much more imposing equity than 
Etheridere can pretend to, was sct up. In no respect, therefore, is 
there any ground for reversing the decision of the Supreme Court 
of Alabama, as is supposed by me.. 





In the case of Brown et ux. v. Hunt, Mr. Justice Danten dis- 
sents from the opinion of the court, and concurs in opinion with 
Mr. Chief Justice and Mr. Justice Catron. 


Vox. III.—85 
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Lessee or Grorcrk CLyMeR ET AL., PLAINTIFF IN ERROR, U. GEORGE 
DawkINs ET AL., DEFENDANTS IN ERROR. 


A court is not bound to give instructions to the jury in the terms required by 
either party; it is sufficient if so much thereof are given as are applicable 
to the evidence before the jury, and the merits of the case as presented by 

,___ the parties. ; ; ae ; 

/The entry and possession of one tenant in common, is ordinarily deemed the 
entry and possession of all the tenants; and this presumption will prevail in 
favour of all, until some notorious act of ouster or adverse possession by the 
party so entering is brought home to the knowledge or notice of the others. 
When this occurs, the possession is from that period treated as adverse to 
the other tenants. / 

Such a notorious ouster or adverse possession may be by any overt act in pais 
of which the other tenants have due notice, or the assertion in any proceed- 
ing at law of a several and distinct claim or title. If an attempt be made to 
obtain a partition, although the legal proceedings by which it is effected may 
be invalid or defective, still, being a matter of public notoriety, the co-tenant 
is bound at his peril to take notice of the claim to adverse possession thus 
set up. 

If the tenants in possession only claim the undivided interest which was held 
by their immediate grantors, it is not adverse to the remaining part of the 
utle, and such persons cannot defend themselves in ejectment by giving in 
evidence an outstanding title elder than that under which they claim; nor 
can they avail themselves of the Statute of Limitations. 

But if the occupants entered into possession and held the lands for more than 
twenty years before the commencement of the suit, by a purchase and claim 
thereof in entirety and severalty, and not an undivided part thereof in co- 
tenancy, it is an adverse possession, and the Statute of Limitations is a 
good plea. 


Tus case was brought up by writ of error from the Circuit Court 
of the United States for the district of Kentucky. 

There were three tenants in common of a tract of land in Ken- 
tucky, and the question was, how far the possession of the occupiers, 
holding under two of the three, constituted an adverse possession 
against the third, so as to entitle them to the benefit of the Statute 
of Limitation. 

In 1806, a patent was issued by the Governor of Kentucky to 
George Clymer for one-third, and Charles Lynch and John Blanton 
for two-thirds of a certain tract or parcel of land, containing eleven 
thousand acres by survey, bearing date the 30th of May, 1784, ly- 
ing and being in the county of Jefferson, on the waters of Harrod’s 
creek, and bounded as follows, &c., &c. 

A division of the land was made by commissioners and offered 
in evidence during the trial; and as the various proceedings under 
this commission ran through a long period of time, the whole of 
them will be stated before passing on to other circumstances in the 
history of the case. 


‘“‘Henry county, the first day of January, eighteen hundred and two. 


“We, William Neall and Isaac Forbes, having been appointed 
commissioners by the County Court of the said county of Henry, in 
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conformity to an act of the General Assembly of the state of Ken- 
tucky, for the purpose of making division of lands between residents 
and non-residents in the said county of Henry, having been called 
on to divide a tract of eleven thousand acres on the waters of Har- 
rod’s creek, in the name of George Clymer for the one-third, and 
Charles Ly nch and John Blanton two- thirds, agreeably to a a patent 
bearing date the 24th day of December, in the year of our Lord one 
thousand eight hundred and six, and of the commonwealth of Ken- 
tucky the fifteenth, and signed by Christopher Greenup, the then 
Governor of Kentucky. It being stated to us that the said George 
Clymer is a non-resident, we have gone on the ground, and made 
the following division, to wit: Charles Lynch and John Blanton’s 
portion is lot No. 1, containing seven thousand three hundred and 
thirty-three and one-third acres, agreeably to the plat hereby laid 
down, which is bounded as followeth, to wit: &c., &c. 

** No. 2, on the plat allotted to George Clymer on the division, is 
bounded as follows, to wit, containing “three thousand six hundred 
and sixty-six and two- third acres : Beginning, &c., &c., hereby con- 
veying and affirming the foregoing division, agreeable to the said 
allotment, to the said Charles Lynch and John Blanton, for the two- 
thirds of said eleven thousand acres, and the one-third to the said 
George Clymer, agreeably to the metes and bounds before described. 

«¢ Given under our hands and seals as commissioners aforesaid, the 
day and date first above written. 

Witt. Neate, [. s.] Com’r. 
Isaac Forses, [u. s.] Com’r. 
** Signed, sealed, and delivered in presence of 


“Henry County Court, Clerk’s Office, Jan. 1, 1810. 
‘The within division of land was filed j in my office, acknowledged 
by William Neale and Isaac Forbes, commissioners in said county 
for the division and conveyance of lands, parties thereto, as their 
act and deed, and admiited to record. 
“¢ Att. tow. Tuomas, C. C, 


“ Henry County, October Court, 1827. 

‘¢ An instrument of writing purporting to be a division of eleven 
thousand acres of land, in the county of Henry, between Charles 
Lynch, John Blanton, and George Clymer, the same being made 
by William Neale and Isaac Forbes, commissioners appointed for 
that purpose, was this day produced into court, (the commissioners 
being absent,) together with the certificate of acknowledgment, en- 
tered and attested by Rowland ‘Thomas, clerk. Whereupon, on 
motion of Charles H. Allen, attorney for “the parties, it is ordered 
that the same be now received and recorded accordingly, which 
was heretofore done. 

“¢ Att Epmp. P. Tomas, C. 
By Wir. Suarp, D. C. 
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“ Henry County Court, Clerh’s Office, Aug. & 8, 1828, 

‘¢T, Edmund P. Thomas, cle rk 0 f the County Court for the county 
aforesaid, do certify, that on the day of the date hereof, the forego- 
ing commissioners’ report of lands, together with the certificates 
thereon endorse d, were filed in iy oflice and recorded. 

“ Ait. Epmp. P. 'THomas, C,” 

In 1813, George Clymer, one of the patentees, residing in Phila- 
delphia, made his will and died. He devised his property to cer- 
tain persons in trust, for the payment of certain moneys, and these 
to be divided amongst his children and grandchildren. 

Much evidence was given in the court below, to show the nature 
of the title and possession under which the occupants (residing en- 
tirely upon the part allotted to Lynch and Blanton) held their lands, 
They all claimed under Lynch and Blanton; and the following is a 
summary of the evidence. It was proved that these persons entered 
upon and first nnproved, scitled, and occupied, the land; and they, 
and those claiming under them, have held, claimed, and occupied, 
the land, as their own, for upwards of twenty-five years before the 
commencement of this suit; but no evidence was introduced by 
either of the defendants, conducing to prove that either of them, or 
any other person, had given any express notice to the paientee, Cly- 
mer, in his lifeiime, or cither of ‘the trustees named in the will of said . 
Clymer, that they, or any of them, held the land adversely to the 
claim or right of Clymer; nor was any evidence given, tending to 
prove that notice of any sort had ever been given to Clymer, or any 
of the trusices named in his will, by any of the defendants, or any 
other person under whoin any of them claim, except the facts which 
the evidence did conduce to establish, that the land in possession 
of each defendant had been taken possession of, iraproved, and oe- 

cupied by actual residence, by each defendant, "(or at first by him 
of whom he derived his possession and claim of right, and ‘afters 
wards by himself) as all entirely his or their own, and not as co- 
tenant with C lymer or his devisees, and had been so ever afterwards 
held, for upwards of twe enty years, and up to the commencement of 
this suit. 

It did not appear by the evidence, that either of the defendants, 
or his predece cht in the possession, had any: knowledge or notiee, 
in fact, that Clymer was a co-partner with Lynch and Blanton, or had 
any interest in the Jand; and plaintiff’s counsel insisted only thet 
they were bound to know and notice the right of Clymer, apparent 
on the patent. 

Evidence was also introduced to show that most of the defend- 
ants were within the boundary of adverse patents, elder in date than 
the patent to Clymer, Lynch and Bl alin and that some of them had 
contracted with the claimants of those elder patents, for the land in 
their posse ssion, since th: | became possess ed of it. 

The suit was ‘br ought in December, 1840, by the representatives 
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of Clymer, against sixty-three occ upants of the tract, whl as be- 
fore stated, had been assigned, in the partition, to Lyne h and Blanton. 

Upon the trial, the plaintitl asked the court to instruct the jury: 

1. ‘That if the jury believe, from the evidence, that the defend- 
ants, or others under whom they claim, entered upon the land in 
contest under the claim of Clymer, Lynch and Blanton, for eleven 
thousand acres, that such of the defendants as the jury may find so 
entered, by themselves or others under whom they claim, cannot 
avail themselves of the elder paients read in evidence, as to defeat 
the plaintilf in this action. 

2. ‘Phat the defendants cannot defeat the plaintiff’s nght to reco- 
ver, if the jury believe, from the evidence, the plaintiff ever had 
right, by reason of the Statute of Limitation, provided the jury be- 
lieve, from the evidence, that the defendants, or those under whom 
they claim, entered upon the land in contest, under the tile of Cly- 
mer, Lynch and Blanton, for the eleven thousand acres patented to 
them. 

That if the jury find, from the evidence, that any of the defend- 
ants entered upon the land in contest, under a parol contract of pur- 
chase from the agent of Lynch and Blanton, who were tenants in com- 
mon with Clymer in the eleven thousand acre patent, read in evi- 
dence; and the jury also find that such of the defendants as so pur- 
chased never notified the — Clymer, or the trustees named in 
his will and codicil, or cither of them, that they held adversely to 
Clymer’s title, that the defendants, as to whom the j jury may so find, 
canuot avail themselves of the Statute of Limitation in defence of this 
aciion. Also, 

4, be vit such defendants as the jury may find as above-men- 
tioned, it there be any such, cannot avail themselves of the outstand- 
ing conflicting elder pate nts read in evidenc ‘e, unless the jury further 
find that such defendants, in the opinion of the jury, have proved a 
connection with such elder patent or patents, by purchase, either 
made by them or others under whom they claim. 

The court re ‘fused to give either instruction, as asked, but in- 
stead thereof gave to the jury the following instruction: 

“The court instruct the jury, that if they find, from the evidence, 
that any of the defendants, or those under whom they claimed, en- 
tered upon the pareel of the land in controversy in their possession 
at the commencement of this action, under a contract, whether it 
was executed or executor v5 by parol or In writing, wi th the agent 
of Lynch and Blanton, or either of their co-grantees ‘with C lymer, of 
the eleven thousand acres, by the patent Teal by plaintiff, or any 
other person claiming un rd that patent, whereby they purchased an 
midividual tw o-thirds, or waif other such part, and not the entire in- 
terest in such parcel or parcels of the land, then such defendants, or 
those under whom they claimed, and who had so entered, did not, 
by their entry into the possession, oust Clymer or his devisces of his 

3L2 








678 SUPREME COURT. 





Clymer’s Lessee v. Dawkins et al. 








or their undivided third thereof; but the entry of such purchasers 
and their possession was for him, Clymer, or his devisees, as well as 
for themselves; and in the absence of all evidence of notice to Cly- 
mer, or those claiming under him, of a subsequent adversary holding 
by such occupants, their possession did not become adversary, i in 
legal efleet, to Clymer or his devisees; and no defendant, who so 
entered, can now avail himself of the outstanding legal title by the 
elder patents to be read in evidence; nor can any such defendant 
prevail in his defence of this action by the length of his possession, 
and the Statute of Limitation; nor can any defendant who entered, 
claiming the entire estate in his parcel of the land, add to the length 
of his own possession that of any one under whom he claimed and 
had succeeded, who had so entered under a purchase of an undi- 
vided part, and was so a co-tenant with Clymer or his devisees, 
and thereby make out the twenty years of adversary possession within 
the statute.” 

The defendants moved the following instructions, to find as in 
case of a nonsuit as to all the defendants: 

That the plaintiff has shown title only to an undivided interest in 
the land, and that only one-fifteenth. 

To find in favour of all the defendants whose tenements fall within 
the elder claims of Tuttle and Howard. 

To find in favour of all whose possession existed, and continued, 
and have been held as their own, for twenty years before the com- 
mencement of this suit. 

To find in favour of those whose possession existed and continued 
under Lynch and Blanton, and adverse to Clymer, for twenty years 
before suit brought. 

To find in favour of those whose possession originated, and have 
been held as their own, twenty years before suit brought, under pur- 
chases from Lynch and Blanton, or either of them, after the division 
made under the orders of the Henry county court. 

The court refused to give either of the instructions, as moved by 
the defendants, but in substitution therefor gave the following instruc- 
tions: 

“The court instruct the jury, that their verdict ought to be for each 
defendant who, or whose predecessor in possession, from whom he 
had derived his possession and claim of right, had entered on the 
land in his possession at the commencement of the action, twenty 
years before that day, by a pure ‘hase and claim thereof in severalty, 
all as his own, and not an undivided part in co-tenancy with Clymer 
or his devisees, but adversely to him or them, whether such’ pur- 
chase was from x ynch or Taylor, or Lynch and Blanton, or any other 
who had ever afterwards, up to the commencement of this suit, con- 
tinued thus to hold such possession.’ 

To each opinion and decision of the court, in refusing to give the 
instructions as moved by the ptaintiff and each of them, and in giving 
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the instructions which were given by the court in substitution, or in- 
stead thereof, the plaintiff at the time excepted. Also, the plaintiff 
excepted to the instruction which is given by the court in substitu- 
tion of the instructions moved by the defendants, at the time the 
instruction was given, and he now excepts to each opinion and de- 
cision, and prays that this his bill of exceptions be signed, sealed, 
and enrolled, which is accordingly done. 
Tuos. B. Monrog, [t. s.] 








Crittenden for the plaintiff in error. 


Tibbatts and Armstrong, (in a printed argument,) for the defend- 
ants in error. 


Crittenden made the following points: 


1. That the proceedings of the County Court of Henry county, 
and of the commissioners for the purpose of making a partition of 
said land, were not authorized by any law, and the division was 
therefore null and void, because not conformable to the statutes on 
which its validity depended. 1 Littell’s Laws of Kentucky, 691; 
Hood v. Mathers, 2 Marshall, 559; 3 Littell’s Reports, 40; Clay 
v. Short, 1 Marshall, 371. 

2. That the defendants having entered and held under the patent 
to Clymer, Lynch, and Blanton, could not lawfully set up and rely 
for their defence upon any other outstanding adverse patents to bar 
the plaintiff’s recovery, and especially as it was not shown to be a 
subsisting and available title. 

3. That the possession of the defendants having been acquired 
under Lynch and Blanton, or one of them, could not be considered 
as adverse to their co-tenant, Clymer, or allowed to operate as a 
bar to the present action ; and that this is especially true as to those 
defendants who showed no deed or written evidence of purchase. 

Ist. Eight years after the division was said to have been made, 
it was given to the clerk, and not to the court until 1827. The act 
of Assembly does not say when it must be recorded, but twenty- 
five years is too long a time to elapse. The parties might have had 
it in their pocket all this time. ‘The courts in Kentucky have al- 
ways construed such papers strictly. See the authorities above. 

2d. If the defendant has acknowledged the title of the plaintiff, 
he cannot afterwards dispute it. 1 Caines’s Rep. 394, 444; 5 Cow. 
Rep. 129, et seq. 174; 4 Cranch, 419. 

Nor can a defendant, whose predecessors had recognised the title 
of the plaintiff, afterwards dispute it. 5 Cow. Rep. 129, 130; 
4 Johns. 230; 1 Caines’s Rep. 394; 4 Munf. 473; 2 Johns. Cas, 353; 
3 Peters, 50; 3 Serg. & Rawle, 386; 13 Johns. 116; 3 Martin, 
(N. S.) 11; 6 Johns. 34; 7 Johns. 157; 19 Johns. 202; 5 Cow. 
520; 3 Wash. C. C. Rep. 498. 

The defendants also offered in evidence outstanding titles in 
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strangers, which they alleged to be elder and better than the plain- 
uff’s title. Can they do this? 

If it be admitted as the settled doctrine, that though the plaintiff in 
ejectment has a title better than that of the defe ndant, yet that he is 
not entitled to recover if the defendant can show a superior title in 
a third person, though he does not claim any privit ty w ‘ith that third 
person: If this be the adinitted doctrine, it is subj ject to a great 
many exceptions, which destroy tts gener rm applicability, and those 
exceptions are supposed to include the present case, ‘The instances 
of such exceptions are numerous, namely: 

A mortgagor is never suffered to set up the title of a third person 
against his mortgagee. Doe v. Pegge, 1 'T. R. 758, note. 

fi is established that a mortgagor cannot set up a prior morigage 
to defeat the recovery of a second mortgage. Tfe is barred by his 
own act from averring that he had nothing in the premises at the 
time of the second mortgage. ‘The principle of this decisio . has 
been repeatedly recognised. Lade v. Holford, 3 Burr. 1416; New- 
hall 2 W right, 8 Mass. Rep. 138, 153; Jackson v. Dubois, 4 Johns. 
Rep. 216. 

A lessee cannot do it ag: ‘inst his lessor; 8 Mass. Rep. 158, 153; 
1 Caines’s Rep. 444; 2 Caines’s Rep. 215; 7 Johns. Rep. 186 ; but 
it is needless to cite authorities on this point. 

So a person who has entered into possession under another, and 
acknowledged his title, cannot sct up an outstanding title in another. 
Jackson v. Stewart, 6 Johns. Rep. 34; Jackson v. De Walts, 
7 Johns. Rep. 157; Jackson v. Henman, 10 Johns. 292. 

Nor can a person claiming the land under a tenant, set up an out- 
standing title against the landlord. Jackson v. Graham, 3 Caincs’s 
Rep. Iss, 

A person who has entered by permission under ene tenant in 
coinmon, cannot, after partition made, set up an adverse title against 
another tenant in common, to whose share the premises had fallen. 
Smith v. Burtis, 9 Johns. Rep. 174; Fisher v. Creel, 13 Johns. 
Rep. 116. 

A mere intruder cannot protect himself by setting up an outstand- 
ing title. Jackson v. Harder, 4 Johns. Rep. 202. 

But if a defendant have acknowledged the title of the plaintiff, he 
cannot afterwards dispute it. Jackson ex dem. Low v. Reynolds, 
1 Caines’s Rep. 444; Jackson ex dem. Smith et al. v. Stewart, 
6 Johns. Rep. 34; Jackson ex dem. Dayy v. De Walts, 7 Johns. 
Rep. 157; Jackson ex dem. Browne v. Hanman, 19 Johns. 
Rep. 202. 

And even where the predecessors of the defendant had acknow- 
ledged the title of the claimant, it was held that the defendant was 
equally precluded from setting up the defence of adverse possession. 
Jackson ex dem. Van Schaick and others v. Davis, 5 Cow. Rep. 
129, 130, 
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Where one takes by descent as a co-heir and tenant in common, 
he cannot show (in ejectment by his co-heir, or one claiming under 
him) that the ancestor had no title. Jackson ex dem. ‘Hill v. 
Streeter, 5 Cow. Rep. 520. 


/rmstrong, for defendants in error, stated the case and proceeded 
thus: 

The issue, then, in this cause between the parties seems to be on 
the question: did the entry of defendants on land to which plaintiff 
had right in common with their vendor, notwithstanding their igno- 
rance of that right, their want of intention to enter as tenants in 
common, and their express entry claiming and holding the land as 
their sole freehold, adversely to the whole world, constitute them 
tenants in common with Clyiner ? 

It is not, [ presume, necessary for me to cite authority to show 
the inte ntion with which an e ntry is made on land defines the nature 
of that entry. ‘These defendants, and those under whom they claim, 
entered under their purchases as sole owners in fee of the whole 
Jands held by them, and were so possessed thereof for more than 
twenty-five years before the commencement of this suit. 

The counsel for defendants does not deem it necessary to con- 
sume the time of the court, by using argument, or citing authority, 
to prove that possession of land by a purchaser, under a contract 
for the entire esiate, without right in the grantor, is adverse to the 
rightful owner; or that a person in possession of land may purchase 
in an outstanding title to protect that possession, but will merely 

call the attention of the court to the case of Jackson ex dem. Pres- 
ton, &c., v. Smith, in the Supreme Court of New York, 13 Johns. 
Rep. - = as acase in point. ‘There the defendant held under a 
deed made by one out of nine tenants in common; but the deed 
purported to be for the whole fee. The court says, (page 411,) 
‘*the deed,” under which defendant held, * for the whole lot can- 
not control the possession of the defendant, and of his father, so as 
to make it the entry and possession of a tenant in common, merely 
because it gave title to no more than one-ninth part of the whole 
lot ;”? and again, (page 112,) ‘it is evident, therefore, that the doc- 
trine in relation to tenants in common does not apply to this ease. 
It might as well be urged as applicable to a conveyance made by a 
stranger of any lands held in common, and it will not be questioned 
that the purchaser under such a deed, given without right on the 
part of the grantor, would notw ithstanding be adv erse to the right- 
ful owners, although held by them in common.” 

It is believed the case cited presents the true law of this case, 
and should the court deem it necessary, they are respectfully re- 
quested to examine the case referred to for the mselves. 


Tibbatts, for the defendants in error, recited the facts and evidence 
in the case with great particularity, and then added : 
Vox. IT.—s86 
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U vier this state of the evidence, on the part of the defendants, we 
contend that the law of the case was for them, and the verdict of 
~ jury correct on the following grounds: 

Because the division was a good and valid division, and sev- 
ial the estate of Clymer from that of his co-patentees. 

2. Because, if it were not good in its inception, it became good by 
the lapse of time, and the legal presumptions arising from the lapse 
of time. 

3. Because the defendants held the land adversely to the right or 
title of the lessor of the plaintiff, and their holding being adverse, 
his right of entry is barred by the Statute of Limitations. 

By the act of the legislature of Kentucky, approved December 
19, 1792, (2 M. & B. 1066,) it is enacted, sect. 1, that if the 
owners of lands within this state, who are non-residents, do not 
attend to have the same divided, where the same is held in conjune- 
tion with citizens of this commonwealth, or with other non-residents, 
where such non-residents may apply by themselves or age mate to have 
the same divided, or do not appoint agents to make such division 
within one year * s the passage hereof, the courts of the several 
counties within this state shall appoint six commissioners in each 
county, who, or any two of them, shall, when called upon for the 
purpose by the citizens of this commonwealth, or the owners of lands 
who are non-residents, or their agents, attend and make such divi- 
sion agreeable to the contract entered into by the parties, ‘¢ and such 
commissioners shall make return of such land by them so divided, 
with the quantity and names of the parties concerned, and by whom 
called upon to do the business, to the county court of the county 
where such land may lie, to be ‘there recorded.” 

Sg requisitions of this act are, 

The appointment of six commissioners by the court, which 
rm been done. 

. The return of the land, with the quantity and names of the 
parties concerned, and by whom called on, &c., which is construed 
to mean ‘‘ a description of the boundaries of the whole tract, and of 
the particular lots divided, together with the names of each party 
holding interests, so that it may duly appear who were parties to the 
partition ; 2” Hood v. Mather, 2 Marsh, 560; which has been com- 
plied with. 

3. That the return shall be made to the county court of the county; 
and it is decided (Ibid.) that it will not be good to make the return 
to the clerk’s office, but that it must be made to the county court. 

We contend that this condition has also been complied with ; for 
though the division was first returned to the clerk’s office and 
acknowledged by the commissioners, yet it was afterwards presented 
to the court, which was good, because the statute does not require 
that the commissioners shal] present it in person, nor acknowledge it ; 
it being an official act, such as the return of a summons by a sheriff, 
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which, with the papers with the return written thereon, may be handed 
in person, or sent by a third person, or by letter, &c. 

Nor does the statute fix any time in which the division is to be 
returned ; nor is there any thing to be done by the commissioners in 
court, or by the court itself, the law itself ordering what is to be done. 
Besides, it appears from the record of the court, “that it was received 
and ordered to be recorded, on the motion of “the agent of the 
parties,”? which will include Clymer as well as the other, and will 
be so intended by the court. Vide Pringle v. Sturgeon, Litt. Sel. 
Cas. 112, and Parker’s Heirs v. Anderson, 5 Monr. 540. ‘That if the 
division was not good in its inception, it beeame good by the lapse 
of time, and the jury had a right to presume every thing which 
would be necessary to make it good, as a deed of release, or con- 
firmation from C lymer. 

¢ Artificial or legal presumption is arbitrary, inflexible, and con- 
clusive. It is the policy of the law substituted for proof of facts, 
the establishment of which by oral testimony, or written testimony, 
or written memorial, is rendered impossible by lapse of time.” 

The presumption not absolutely conclusive 1s such, that after 
twenty years a bond is paid off; a mortgage satisfied, the mortgagor 
remaining all the time in possession; the equity of redemption 
released, “the mortgagee having enjoyed the possession twenty years ; 
or the le al tiile conveyed to ‘the purchaser after twenty years’ pos- 
session, &e., &e. ‘These may all be combatted by proofs or expla- 
nations, inconsistent with the inference ef reason, and from the 
isolated facts which of themselves would establish the presumption. 
Hence their consideration belongs to the jury, to whom they will be 
left upon hypothetical instructions. The jury may presume a deed 
when neither the chancellor nor the common law judge will or can. 
Starkie, 1216, 1227, 1235; Peake’s Ch. 25. 

A possession of thirty years or less, by a purchaser who held a 
bond for a title, would be sufficient, in the absence of any control- 
ling circumstanc es, to create a legal presumption of a conveyance 
from the possessor of the legal title. In such a case, it is not only 
necessary for peace and justice, that such a presumption should 
arise, but is intrinsically et av that a deed was made. 10 Johns. 377; 
11 San. 456: 3 Mass. Re »p. 399; 5 Cranch, 262; Gaines v. Conn’s 
Heirs, 2 J. J. Marshall, 107. 

Although the Statute of Limitations will not run where the posses- 
sion held is on pledge , mortgage, &c., yet, ‘if possession had been 
of twenty years’ duration, it might have justified the presumption, in 
case there were no repelling circumstances, that the testator relin- 
quished the title to the slaves in satisfaction of the debts, and a court 
of chancery would not then interfere to disturb the possession. 
Mims v. Mims, 3 J. J. Marshall, 106. 

Without some opposing prob: ibility, the jury will presume a deed 
after possession of twenty years, by one who had purchased the 
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land, which, in consequence of his purchase, he shall have so long 
occupied, 2 Saund. 175 a.; Starkie, 502, 1243, 989; 7 Wheat. 59. 

Grants may be presumed from lapse of time. 12 Co. Rep. 5; 
2 Hen. & Munf. 370. 

Generally whatever will toll the right of entry will create a pre- 
sumption of the conveyance of the legal title. 

kvery thing necessary to the validity of a collector’s deed will be 
presumed afier twenty years, if it be shown that he was collector of 
taxes which were committed tohim. 14 Mass. Rep. 145 ; Ibid. 177; 
Fitzhugh v. Croghan, 2 J. J. Marshall, 436. 

3. But we contend further, that the defendants held the land ad- 
versely to the right or title of the lessor of the plaintiff, and that 
their holding being adverse, the right of entry is tolled, and the 
plaintill is barred by the Statute of Limitations. 

We adinit, asa general principle, that the possession of one tenant 
in common, or joint-tenant, is the possession of the other; Coleman 
v. Hutchinson, 3 Bibb, 209; and that the Statute of Limitations does 
not run against one tenant in common in favour of another, unless 
there has been an actual ouster and adverse holding. (Ibid.) But in 
this case we contend that there has been beth; we show that the 
defendants, ignorant of the rights of the ancestor of the lessor of the 
plaintiff, without any intention to enter as tenants in common, 
entered upon the land, expressly claiming and holding it as their 
sole freehold, adversely to the whole world; they, and those under 
whom they claim, entered under their purchases, as sole owners in 
fee of the whole land held by them, and were so possessed for more 
than twenty-five years before the commencement of the suit. 

The quo animo with which an entry is made on land, will define 
the nature and character, whether friendly or adverse, and extent of 
the possession acquired by the entry; 1 Marsh. 347; Calk v. Lynn’s 
Heirs, 3 Marsh. 615; and whether the possession of land is adverse 
to a certain claim or not, is a question of fact to be found by the 
jury; Bowles v. Sharp, 4 Bibb, 550; oras the true doctrine is more 
disitactly leid down in Barrett and wife v. French, 1 Conn. Rep. 
The possession of one tenant in common recognising the title of his 
co-tenants, is in legal consideration the possession of all; that 
persons under the same title, without partition, cannot prescribe 
against each other. Broussard v. Duhamel, 3 Mariin’s Rep. N.S. 11. 

That where “ two nersons ciaim by the same title, there shall be 
no adverse possession, so as to toll the entry of the one, but an 
entry of the other be at all times lawful. 2 Esp. N. P. 8, (old 
paging 434;) Carothers et al. v. The Lessee of Dunning et al., 
3 Serg. & Rawle’s Rep. 386. 


bmn) 


But that a person Claims to hold land under the same title, is no 
evidence that he holds amicably with the original holder of that title, 
or those claiming under him. ‘The purchaser of land sold for the 


non-payment of taxes holds adversely to the former owner, and 
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can consequently avail himself of t tw wenty years’ adverse p possession. 
Graves v. Hayden, 2 Litt. 65. ‘The court say, ‘the circumstance 
that the defendant claims to hold the land in controversy under Mar- 
tin’s title, was no evidence of his not holding adversely, nor could 
it prevent the Statute of Limitations from running. Being a purchaser 
in fee, though he held under Martin’s title, he did not hold under 
Martin, but in his own right, in virtue of his purchase, and must 
therefore have continued to hold adversely to Martin and those 
deriving title through him. 

Soa “purcha ser under a sherifl’s sale—and 

Where a pariy had obiained a decree, though a void one, for a 
conveyance in fve absolute, and a conveyance in pursuance thereof 
of the inheritance of his deceased wife, under the erroneous idea 
that he was heir of her son, who died shortly afier his mother’s 
death, and had sold the land to one who retained the possession 
twenty years, such allene : is protected in his title and possession by 
lapse ‘of time. Baseman’s Heirs v. Batterton et al., 1 Dana, 432. 

So with the defendants, notwithstanding they claim the same title, 
and though the division may have been void. 

Therefore, though the possession of one tenant in common should 
be deemed the possession also of his co-tenant, nothing to the con- 
trary appearing ; yet it a tenant in common enter not as a tenant in 
common, but adverse ‘ly to his co-tenant, his twenty years’ possession 
would not only be a ‘good defence against, but would in fact so 
invest him with the compleie title, as to enable him to recover in 
je c Aeneet against his co-tenant. 

‘'That one tenant in common may oust his co-tenant, and hold 
in severalty, is not to be guestioned. But a silent possession, 
accompanied with no act which can amount to an ouster, or give 
notice to his co-tenant that his possession is adverse, ought not, we 
think, to be consirued into an adverse possession. McClung v. Ross, 
5 Wheat. Rep. 124, per Marsh. Ch. J. 

The law is, that nothing but an actual ouster by one tenant 
in common shall give him the exclusive possession. Lessee of 
Empsom v. Shackleton, 5 Burr. 2604; Carothers et al. v. The 
Lessee of Dunning et al., 3 Sere. & Rawle’s Rep. 385. 

But if there has been an actual ouster and adverse holding, it is 
well settled in numerous cases, that the Statute of Limitations will 
run from the time of such ouster and adverse possession. Coleman 

»% Hutchinson, 3 Bibb, 212; and vide Brackett v. Norcross, 
1 Greenl. Rep. 91; Russell’s “peas v. Baker, 1 Harr. & Johns. 71; 
Lessee of Brandt et al. v. Whitbeck, 6 Cow. Rep. 633; Van Dyck 
v. Van Buren, 1 Caines’s Rep. 84; Bryans v. Atwater, 5 Day’s 
Rep. 188. 

We contend that the division of the land, the marking the lines, 
the selling the entire tee, amounted to an actual ouster—no actual 
force was necessary, and none could have been used in this case, the 


3M 
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land bal ing wild land. ‘To prove an actual ouster by one tenant in 
common against another, it is not necessary to show that any real 
force was used; it is sufficient to show that the tenant in possession 
Claims the whole, and denies the tile of his co-tenant; McConnell 
v. Brown, Litt. Sel. Cas. 468; Adams on Eject. 56; and this rule 
must work both Ways. 

Where the defendant, having purchased a lot of land, and received 
a deed for the whole lot, in which the grantor stated himself to be 
the heir of the patentee, and he entered into the possession under 
that deed, and it afterwards appeared that the grantor had title to 
one-ninth part of the lot only, as a tenant in common, this was held 
not to alter the character of the defendant’s possession, so as to pre- 
vent is being adverse, but that he must be deemed to have entered 
under his deed, as sole owner of the fee in the whole lot; and that 
possession of land by a purchaser under a deed for the entire lot, 
given without right in the grantor, is adverse to the rightful owners, 
though tenants In common with the grantor. Lessee of Preston et 
al. v. Smith, 13 Johns. Rep. 406. 

And in the case of Culler et al. v. Motzer, 13 Sere. & Rawle, 356, it 
is held, that if one tenant in common sell the whole tract, and pos- 
session be held adversely for twenty-one years, the sale and posses- 
sion amount to an ouster of the co-tenant, who is bound by the act 
of limitations. 

This case is fully in point: the court say, ‘the possession here 
Was jor twenty- -five years, in dental of the right of the other; for the 
sale of the whole, and the possession under such sale, would amount 
to an ouster.”? The purchaser, who came into possession in 1800, 
came into possession under a title adverse. Motzer could never be 
considered as a co-tenant, and as the bailiff and receiver of James 
Brown, and as such accountable for the profi‘s m an action for ac- 
count render. He never entered as a tenant in common; and the 
charge of the court was altogether correct, for this was an entire tract 
of land to which there was no adverse claim, and therefore the ad- 
verse claim was co-extensive with the claim. ‘That was the only 
right, and the possession there being no adverse title, was according 
to that right. ‘There ought not, consequently, to be made any de- 
duction on account of James’s supposed outstanding title. Jackson 
ex dem. Preston v. Smith, 13 Johns. Possession of land by a pur- 
chaser, under a deed ef an entire lot, is adverse to the rightful owner, 
though tenant in common with the grantor. 

It, then, a tenant in common or joint-tenant cannot hold adversely 
to his co-tenant, and if the holding of the defendants amounts, as we 
contend it does, to an ouster in contemplation of law, and they do 
hold adverse ly te the claim of Clymer, the lessor of the plaintiff, ‘then 
they can rightfully rely either upon the Statute of Limitations, or an 
outstanding elder title, according as their circumstances S may require 
either defence ; and there is no error in the proceedings of the Circuit 
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Court, either in refusing to grant the instructions asked te by the 
counsel for the plaintifl, or in giving the substituted instruction for 
the defendants, or in substituting the instruction for those asked for 
by the plaintiff. 


Mr. Justice STORY delivered the opinion of the court. 

This is the case of a writ of error to the Circuit Court of the dis- 
trict of Kentucky. ‘The original suit was an ejectment for a certain 
iract of land, in Kentue ky, containing eleven thousand acres; and 
upon the trial, upon the general issue, a verdict was found for the 
defendants, upon which judgment passed for them. A bill of ex- 
ceptions was taken by the plaintiil, to the opinions of the court at 
the trial; and to revise those opinions, the present writ of error is 
brought by the plaintiff. 

On the 24th of December, 1506, a patent for the tract of eleven 
thousand acres of land was granted by the commonwealth of Ken- 
tucky, unto George Clymer, (under whose will the lessors of the 
plaintiif make clain,) one-third, and unto Charles Lynch and John 
Blanton, (under whom the defendants make claim,) two-thirds. In 
the year 1810, if not ai an earlier period, (for there is some repug- 
nancy in the various dates stated in the reeord,) Lynch and Blanton 
procured a partition of the tract to be made, by the authority of the 
County Court of Heary, by certain commissioners, appointed pursu- 
ant to the Kentucky statute of 1792, by which one-third was assigned 
in severalty to Clymer, (he being then a non-resident,) by ce srtain 
meies and bounds; and the remaining two-thirds were assigned to 
Lynch and Blanton, by certain other metes and bounds. The return 
of the commissioners was filed, acknowledged, and admitted to re- 
cord in the clerk’s office of the county of Henry, in 1810; but the 
court of that county do not seem to have ordered the return to be 
received and recorded until 1827. How this delay took place, has 
not been satisfactorily explained; and the omission has been insisted 
upon as an objection to the validity of the partition. 

All the defendants appear, from the evidence, to have derived title 
to the lands in their respective occupation, and to have entered into 
possession of the same, afier the partition was made, and by titles in 
severalty, derived exclusively from or under Lynch and Blanton; and 
the lands held by them are situate exclusively within the tract as- 
signed by the partition to Lynch and Blanton. The main defence 
relied upon by the defendants, at the trial, was an adverse ?--~ 
sion to the title of Clymer, during the period prescribed by the § 
tute of Limitations of Kentucky. To rebut this defence, the nlaieil 
insisted that the partition was void, and being void, the defendants 
having entered into the land under the patent ‘to Clyme r, Lynch and 
Blanton, who still, notwithstanding the partition, in point of law, 
remained tenants in common of the land, were not at liberty to set 
up an adverse possession against that title; nor at liberty to set up 
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any outstanding superior title in any third person, tiles any elder 
patent offered in evidence, to defeat the plaintiff in the action. 

The plaintiff, upon the evidence, (which need not be here particu- 
larly recited,) moved the court to instruct the jury as follows: [See 
the statement of the reporter. ] 

The defendants also moved the court to give certain instructions 
to the jury; which insiructions the court refused to give, buc cave 
the following instruction in substitution thereof: [See state ment. | 

To the instructions so refused as propounded by the plaintiff, and 
to the several instructions so given by the court, the plaintiff ex- 
cepted; and the cause stands before us for consideration upon the 
validity of these exceptions. 

The first point made at the argument for the plaintill, is as to the 
validity of the partition under the proceedings in the county of Henry. 
In our judgment, it is wholly unnecessary to decide whether those 
proceedings were absolutely void or not; for, assuming them to have 
been defective or invalid, still, as they were matter of public notori- 
ety, of which Clymer was bound, at his peril, to take notice ; and 
as I, yneh and Blant on, under those proceedings, claimed an e xclusix e 
title to the land assigned to them, adversely to Clymer; if the de- 
fendants entered under that exclusive title, the possession must be 
deemed adverse, in point of law, to that of Clymer. 

And this leads us to the consideration of the instructions actually 
given by the court, which cover the whole ground im controversy, 
and, if correct in point of law, show, that the court rightly refused to 
give the instructions asked by the plaintiit, so lar as they were not 
consistent with the instructions actually given. It is very clear that 
the court are not bound to give instructions in the terms required by 
either party; but it is sufficient if so much thereof are given as are 
applicable to the evidence before the jury, and the merits of the case, 
as presented by the parties. 

The first instruction given by the court is as favourable to the 
plaintiff, in all its bearings, as the law either justifies or requires, 
=— is in direct re sponse to the substance of some of the instructions 
asked by the plaintiff It in substance states that if the defendants 
entered under the title of Clymer, Lynch and Blanton, as tenants in 
common, and did not claim any title except to two-thirds of the par- 
cels of land respectively held by them, and not to the entirety thereof, 
then their entry into the possession did not oust either Clymer or his 
devisees of his or their undivided third part, and was not adverse 
thereto; and that the defendants so entering could not avail them- 
selves of the defence of the Statute of Limitations ; and they could 
not avail themselves of the outstanding legal title of third persons by 
any elder patent. So far as this instruction goes, it is manifest that 
it was favourable to the plaintiff; and indeed it is not now per se 
objected to, but the objection is, that it does not go far enough, and 
thus was to the prejudice of the plaintiff. 
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The real point in controversy turns upon ‘the second instruction 
given by the court, in answer to the prayer of the defendants. ‘That 
instruction, in substance, states, that if any of the defendants entered 
into possession of the lands respectively claimed by them, and held 
the same for more than twenty years before the commencement of 
the suit, by a purchase and claim thereof in entirety and severalty, 
and not for an undivided part thereof, in co-tenancy with Clymer 

r his devisees, but adversely to them, then such defendant was 
entitled to a verdict in his favour, whether he held by a purchase 
from Lynch, or Blanton, or any other person who had ever after- 
wards, up to the commencement of the suit, continued thus to hold 
the possession. We see no objection to this instruction, which ought 
to prevail in favour of the plaintiff: on the contrary, we deem it en- 
tirely correct, and consonant to the principles of law upon this sub- 


ject. (It is true, that the entry and possession of one tenant in com- 


mon of and into the land held in common, is ordinarily deemed the 
entry and possession of all the tenants; and this presumption will 
prevail in favour of all, until some notorious act of ouster or adverse 
possession by the party so entering into possession, is brought home 
to the knowledge or notice of the others.) W hen this occurs, the 
possession is from that period treated as adverse to the other tenants, 
and it will afterwards be as operative against them, as if the party had 
entered under an adverse title. Now such a notorious ouster or ad- 
verse possession may be by any overt act a pais, of which the other 
tenants have due notice, or by the assertion, in any proceeding at 
law, of a several and distinct claim or title to an entirety of the whole 
land, or, as in the present case, of a several and distinct title to the 
entirety of the whole of the tenant’s purparty under a partition, which, 
in contemplation of law, is known to the other tenants. Upon so fa- 
miliar a doctrine it scarcely seems necessary to cite any authorities. 
So early as ‘Townsend and Pastor’s case, 4 Leon. Rep. 52, it was 
holden in the Common Pleas, by all the justices, that where there 
are two co-parceners of a manor, if one enters and makes a feoffment 
in fee of the whole manor, this feoffment not only passes the moiety 
of suche oparcener, which she might lawfully part with, but also the 
other moiety of the other coparcener, by disseisin. ‘This decision 
was fully confirmed and acted on, in the recent case of Doe d. of 
Reed v. Taylor, 5 Barn. & Adolph. Rep. 575, where the true distine- 
tion was stated, that although the general rule i is, that where several 
persons have a "right, and one of them enters generally, it shall be 
an entry for all; for the entry generally shall always be taken accord- 
ing to right; yet that any overt act or conveyance, by which the 
party entering or conveying asserted a iitle to the entirety, would 
amount to a disseisin of the other parties, whether joint- -tenants, or 
tenants in common, or parceners. Upon the same ground, it was 
held, in New York, in the case of Jackson v. Smith, 13 Johns. Rep. 
406, that a conveyance made by one tenant in common, of the entire 
Vor. Il1.—87 3M 2 
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fee of the land, and an entry and possession by the purchaser, under 
that deed, is an adverse possession to all the other tenants in com- 
mon. ‘lo the same effect is the case of Bigelow v. Jones, 10 Pick. 
Rep. 161. The reason of both of these latter cases is precisely the 
same as in the case of a feoffment, the notoriety of the entry and 
possession, under an adverse title, to the entirety of the land. 
Similar principles have been repeatedly recognised in this court. 
In McClung v. Ross, 5 Wheat. Rep. 116, 124, the court said, 
‘That one tenant in common may oust another, and hold in seve- 
ralty, is not to be questioned. But a silent possession, accompanied 
with no act which can amount to an ouster, or give notice to his 
co-tenant, that his possession is adverse, ought not, we think, to be 
construed into an adverse possession.”” In the case of the Lessee 
of Clarke v. Courtney, 5 Peters, 319, 354, this court also held, 
that where a person enters into land under a deed or tiile, his 
possession (in the absence of all other qualifying or controlling cir- 
cumstances) is construed to be co-extensive with his deed or title ; 
and although the deed or title may turn out to be defeetive or void, 
yet the true owner will be deemed disseised to the extent of the 
boundaries of such deed or title. ‘This doctrine is strongly appli- 
cable to the possession under the partition in the present case. 
There are several other cases Ss affirming the same doctrine, and espe- 
cially Green v. Liter, 8 Cranch, 229, 230; Barr v. Gratz, 4 Wheat. 
Rep. 213, 225; and The Society for Propagating the Gospe ‘lv. The 
Town of Pawlet, 4 Peters, 480, 504, 506. The doctrine has been 
carried by this court one step farther; but at the same time one which 
is entirely consistent with the principles on which the general rule, 
and the exceptions to it, are founded. In Blight’s Lessee v. Ro- 
chester, 7 Wheat. Rep. 535, 549—550, it was held, that in cases 
of vendor and purchaser, although the latter claimed his title under 
or through the former, yet as between themselves, the possession of 
the purchaser under the sale, where it was absolute and uncondi- 
tional, was adverse to that of the vendor, and he might protect that 
possession by the purchase of any other title, or by insisting upon 
the inv alidity of the title of the vendor, as the foundation of any 
suit against him. Now, upon this last ground, the defendants were 
certainly at full liberty as absolute purchasers in fee to maintain their 
adverse possession to the land, and the bar of the Statute of Limita- 
tions against Lynch and Blanton, and @ fortiori against Clymer. 
Upon the whole, we are entirely satisfied that the second instrue- 
tion given by the court was correct in point of law; and, therefore, 
the judgment of the Circuit Court ought to be affirmed w vith costs. 
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Rosert Brockett et Au., APPELLANTS, Vv. WiLLtiAM BrockeTT ET AL., 
DEFENDANTs. 

When an issue is directed by a court of chancery, to be tried by a court of law, 
and in the course of the trial at law, questions are raised and bills of excep- 
tions taken, these questions must be brought to the notice and decision of the 
court of chancery which sends the issue. 

If this is not done, the objections cannot be taken in an appellate court of 
chancery. 

If the chancery court below refers matters of account toa master, his report 
cannot be objected to in the appellate court, unless exceptions to it have 
been filed in the court below in the manner pointed out in the seventy-third 
chancery rule of this court. 

Tis was an appeal from the Circuit Court of the United States 
for the District of Columbia, in and for the county of Alexandria. 
The case is sufficiently stated ia the opinion of the court. 


Neale and Bradley, for the appellants. 
Jones and Brent, tor the appellees. 


Mr. Justice MeLEAN delivered the opinion of the court. 

This is a bill in chancery, brought here by an appeal from the 
Cireuit Court of the District ‘of Columbia. 

The complainants filed their bill, alleging themselves to be the 
legitimate heirs of Robert Brockett, dece ased, and claiming as such 
one-half of the real and personal property of which he died seized 
and possessed. ‘The defendanis filed their answers, denying the 
allegations of the bill. An issue at Jaw was directed to try the le- 
gitimacy of the complainants, and afier hearing the evidence, the 
jury found a verdict in their favour. 

Several exceptions were taken to the rulings of the court, in the 
admission of evidence to the j}: wy, @ “id to the refusal of the court to 
admit evidence olfered by the defendants, which appear in two bills 
of exceptions. And these decisions, in re lation to the trial of the 
issue, constitute the principal ground of controversy in the case. 

It does not appear that any questions were raised on the chancery 
side of the court, growing out of these exceptions. And this not 
having been done, it is proper to inquire whether the exceptions 
can be considered in this court. 

It is contended that as the same judges sat in the court of law 
as in the court of ¢ hancery, that it could not be necessary to bring 
before them as chancellors what they had decided in a court of law. 
Had the court of law been held by different persons from those 
who sat as chancellors, it is admitted that tt would have been neces- 
sary to bring before the latter the points ruled in the trial of the 
issuc. But is not the principle the same in both eases? ‘The eapa- 
cities In which the same tribunal acts oa such occasions, are as dis- 
tinct as if the saine duties had been performed by diferent tribunals. 
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The distinction is the same as where a judgment at law is entered 
by a court which also exercises chancery powers ; and which pow- 
ers are invoked against its own judgment. In such a ease it might 
as well be said, as in the present one, why may not the same court, 
whether acting at law or in chancery, having possession of the 
cause, finally decide it. 

The bills of exceptions are copied into the record; but they do 
not properly constitute a part of it, as they were not brought to the 
notice and decision of the court sitting in chancery. An issue in 
part is directed by a court of chancery to inform its conscience. To 
bring the fact or facts before the jury at law, a feigned issue is made 
by p sleadings, as at law; and if the pleadings of the j jury be unsatis- 
factory to the court of chaneery, either on account of the admission 
of incompetent evidence, the exclusion of evidence which is com- 
petent, or by a mistake of the facts by the jury, the court of chan- 
cery will order another trial of the issue. By the consent of parties 
these issues are sometimes tried without the formality of pleading. 
But in all cases where objections exist to the verdict, they must be 
brought before the court of chancery which ordered the issue. 
And where this is not done in an inferior court, the objections can- 
not be taken in the appellate court of chancery. It is a general 
rule of practice, that no point arising on the pleadings or evidence 
in an appellate court shall be made whieh was not brought to the 
notice of the inferior court. And we think in this case, that the ex- 
ceptions taken on the trial of the issue at law not having been acted 
on by the court of chancery below, cannot be insisted on in this 
court. 

Being satisfied of the legitimacy and consequent heirship of the 
complain: its, from the verdict of the jury, the court below referred 
to a master the rents received by the defendants, and other matters 
of account pertaining to the estate. And to some of the items al- 
lowed by the master, objections are made before this court. But it 
does not appear that these objections were brought before the lower 
court by exceptions to the master’s report. ‘The seventy-third 
chancery rule is decisive on this subject. It provides that “the par- 
ties shall have one month from the time of filing the master’s report, 
to file exceptions thereto, and if no exeeptions are within that period 
filed by either party, the report shall stand confirmed on the next 
rule-day afier the month is expired.” No exceptions having been 
filed in the Cireuit Court to the report of the master, none can be 
heard in this court. 

The verdict and the report of the master, which constituted the 
basis of the decree of the court below, not having been objected to 
in that court, cannot be objected to here, and consequently the de- 
cree of the Circuit Court is aflirmed with costs. 
































JANUARY TERM, 1845. 693 


Joun McDonocu, Piaintirr 1x ERROR, v. LAuRENT MILLAUDON AND 
OTHERS, DEFENDANTS. 


The treaty by which Louisiana was ceded to the United States recognised com- 
plete grants, issued anterior to the cession, and a decision of a state court 
against the validity of a title set up under such a grant, would be subject to 
revisal by this court under the 25th section of the Judiciary Act. 

But if the state court only applies the local laws of the state to the construction 
of the grant, it is not a decision against its validity, and this court has no 
jurisdiction. 

Congress, in acting upon complete grants, recognised them as they stood; and 
the act of Llth May, 1820, confirming such as were recommended for con- 
firmation by the register and receiver, had no reference to any particular 
surveys. 

A decision of a state court, therefore, which may be in opposition to one of 
these surveys, is not against the validity of a title existing under an act of 
Congress, and this court has no jurisdiction in such a case. 

Where a cause has been pending in this court for two terms, a writ of certiorari 
sent down at the instance of the defendant in error, to complete the record, 
and the defendant in error then moves to dismiss the case upon the ground 
that the clerk of a state court issued the writ of error, and one of the judges 
of that court signed the citation, the motion comes too late. 


Tuts case was brought up by writ of error, under the 25th see- 
tion of the Judiciary Act, from the Supreme Court of the state of 
Louisiana. 

The decision of this court being against its jurisdiction, it seems 
best to give the opinion of the Supreme Court of Louisiana, as the 
facts in the case and the points decided by that court are stated 
with great clearness. 


“Supreme Court of the state of Louisiana. 

*¢’lhe court met, Monday, April 26th, 1841. 

‘¢ Present, their honours He ‘nry A. Bullard, A. Morphy, E. Simon, 
and Rice Garland. His honour Judge Martin is absent on account 
of indisposition. 
“ Laurent Millaudon et al., appellees 

v. 
John MeDonogh, appellant. 

“The plaintiffs (Millaudon and others, who were plaintiffs im the 
original action) allege that they, with Henry 'T. Williams and 
Charles F. Zimpel, purchased a large tract of land of A. F. Rightor, 
being a portion of aclaim or grant generally known as the Houmas, 


2 Appeal from the District Court for the 
First Judicial District. 


in the parish of Ascension. ‘They ‘took possession with the inten- 
tion of dividing it into smaller tracts and selling them at auction, to 
effect a partition ; but were prevented from doing so by the acts and 
conduct of the defendant, who publicly declared that he was the 
owner of a large portion of the land, and slandered their title. 
They say they have requested him to desist his slande ‘rs, or to bring 
suit to assert his title, which he declines. They pray that he be 
compelled to set forth his title, if he has any, and if he fail to do so, 
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that they be quieted in their possession against his claims and pre- 
tensions ; that he be enjoined and ordered to desist therefrom ; and, 
further, that they have judgment for fifty thousand dollars damages 
for the tortious acts of the said defendant. 

“The defendant pleads a general denial; then specially that the 
plaintiffS have no title; he further avers he is the true and lawful 
owner of the land by good and sufiicient titles, and concludes by a 
demand in reconyention, in which he prays the plaintiffs may be 
cited to answer; that they be compelled to produce and exhibit 
their titles, and that he be quieted and maintained in his possession 
of the land. 

* The plaintiffs, fer answer to this reconvention demand, plead the 
general issue, and called on A. F. Rightor, as their warrantor, to 
mainiain and defend their title against that of McDonogh. Rightor 
aiswers the call in warranty by a plea of the general issue ; secondly, 
that the plaintils are not entitled to the remedies against him, which 
they claim; thirdly, that they had a perfect knowledge of the cha- 
racier and extent of the defendant’s claim when they purchased, 
and, therefore, have no right to call on him as warrantor. He fur- 
ther says, the plaintiffs have a good and suflicient title ; that MceDo- 
nogh has none at all; and if he has, he is bound to sue the plaintiffs 
to establish it, or abandon his claim. He prays that McDonogh be 
compelle:t to exhibit his title; that it be rejected ; and he concurs 
in the prayer of the plaintiffs against him, (\feDonogh.) 

Ti is further prayed that the cause be tried by a jury ; but, subse- 
quently, the parties agreed to submit the question of titles to the 
court, reserving the damages to a trial before the jury. 

“The issues in this case are somewhat complicated ; it has been 
argued at great length and with eminent ability. A variety of ques- 
tions have been raised by bills of exeeptions, which, with the evi- 
dence, have swelled the record to a great size; and both plaintiffs 
and defendant evidently desire the court to go much farther into an 
investigation of, and decision upon, their respective titles, than is 
recessary for the settlement of the controversy between then. We 
think we can see difeculties enough likely to arise out of both these 
claims, in which persons not now before us may be interested. We 
shall not anticipate the points that may herealier be made, and will 
now only decide what is indispensable to the adjustment of the diffi- 
culty between the parties before us. 

* The first question is, upon which party lies the burden of proof 
as to the title of the land. The defendant says, it rests upon his 
adversaries and their warrantor. We think differently. The rea- 
sons given by the district judge, in his judgement, have not been 
refuted, and are, in our opinion, unanswerable. He says, the de- 
mand of the plaintiffs in their original petition does not constituie a 
petitory action. It is destitute of the first requisite of that action, 
not being brought against a party alleged to be in possession. Code 
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of Pract. art.43. On the contrary, the plaintiffs allege they were in 
possession, and are disquieted and prevented from making a legiti- 
mate use and profit out of their possession and title, by the words and 
acts of the defendant; for which cause they ask for damages, and 
that he be enjoined from setting up any claim for the future, unless 
he do it at once, either in the present action or by another suit. It 
is true, the defendant says he is in possession also; and had he 
rested his case upon that allegation, it is possible the question would 
have been limited to that inquiry, according to art. 49 of the Code 
of Practice. But the defendant has gone further; without except- 
ing to the form of the action, he comes up to the mark, sets up title 
in himself, and institutes a reconventional demand, asking that the 
property be adjudged to him. ‘This reconventional or cross action, 
which is by the Code of Practice consolidated with the principal or 
original suit, is clearly petitory, and imposes on McDonogh the ob- 
ligation of making the proof requisite to sustain his demand. So 
fully does this seem to have been understood by the parties origi- 
nally, that all the subsequent proceedings are in accordance with 
the idea of the original defendant having become pro hdc vice the 
plaintiff. ‘The plaintiffs cite their vendor, Rightor, in warranty to 
defend their title, according to Code of Practice, article 379, et se- 
quitur. Every provision of that code assumes that the warrantor 
is a defendant in the issue. 

‘There are various decisions of this court, and we hold it well set- 
tled, that the last warrantor is the real defendant in a suit against 
his vendees—not only against the party who cites him, but more 
particularly against the original actor. ‘That person in the present 
suit, so far as Rightor is concerned, both in substance and form, is 
MecDonogh, whose pretensions he is called upon by his vendees to 
resist. ‘This question has been heretofore decided by this court, in 
9 Martin, 556, and 11 Louis. Rep. 188; and we see no reason for 
changing the precedents. 

‘‘McDonogh, holding the affirmative of the issue, offered in evi- 
dence a certified copy from the register or record of complete grants 
in the Land-office in New Orleans, by which it appeared that on the 
3d of April, 1769, the French governor of Louisiana granted to 
Pierre Joseph Delille Dupard, pére, a tract of land having thirty ar- 
pens front on the Mississippi river, with all the depth which might 
be found to Lake Maurepas, of the land where formerly stood two 
villages of the Collapissa Indians, situated about sixteen leagues 
above the city, on the same side; to take from the plantation of a 
person named Allemand, and join that of a free mulatto named 
Joseph Lacomb. ‘The usual stipulations and reservations are made 
in this grant. To its reception in evidence various objections were 
made, which were overruled, and bills of exceptions taken by 
Rightor, and the grant attached after it was received as being a nul- 
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lity on various grounds. It is not necessary in the present case to 
decide any of these questions. 

**’The counsel for Rightor, on whom devolved the whole defence 
of this case, (the plaintiffs not appearing at all, further than to join 
issue with McDonogh,) insists that, supposing the grant to Delille 
Dupard to be genuine, given by competent authority, and all the 
rights of the grautce vested in his opponent, (all of which he spe- 
cially denies, however,) that then this action cannot be maintained ; 
because, he says, it being for a certain front and depth, and it not 
being specified that the lines are to open or close in any manner, it 
must be located by parallel lines; and the evidence shows conclu- 
sively that, if so located, it will not touch any portion of the land 
claimed by the plaintitis. But the counsel for MceDonogh insist, 
the lines should open upwards of twenty degrees, and endeavour to 
prove that it has been located, and should so continue, as to let the 
lower line touch the western shore of Lake Maurepas, and the upper 
running westerly strike the Amite river at a distance of about nine- 
teen miles from the Mississippi, and nearly that distance from the 
point where the lower line touches the lake. Nothing is said in the 
grant about the Amite river, nor is it shown that the lines should 
open in this manner, so as to include the sites of the two Indian vil- 
lages mentioned in it. If this location were to be sanctioned, the 
Dupard claim would cover somewhere about one hundred thousand 
arpens of land. . 

“To sustain their position, the counsel for MeDonogh insist stre- 
nuously on what they call a plat made by Don Carlos Trudeau, in 
1790, which they say indicates the partition of the tract among the 
heirs and legal representatives of Delille Dupard, as on it it is said 
the lines open in the rear as claimed. ‘This document was objected 
to as evidence by the counsel! of Rightor, but received by the court, 
with the exception of a written memoranduin upon it, and a bill of 
exception taken, which we consider it unnecessary to decide on, as 
we think the paper does not prove what is alleged, nor is it entitled 
to any weight as evidence. It is neither a survey, or plat, or a copy 
properly authenticated, showing how the partition was made. On 
the face, it is apparent a partition had been made previously, and 
there is evidence in the record showing it must have been made se- 
veral years previous, as one of the heirs sold her portion to Fonte- 
neau, in 1784. This plan is evidently nothing more than a sketch 
made by Trudeau to represent the front of the tract, which it seems 
had increased from thirty arpens front, in 1769, to upwards of forty 
arpens, in 1790. ‘There is not about it that particularity and neat- 
ness which marks the operations of the former surveyor-gencral of 
the province of Louisiana. The lines drawn seem to be experi- 
mental or provisional. None of those running out from the river 
have any length marked, and out of fificen lines drawn or dotted, 
but six have any bearing indicated, and that is different on each of 
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them. The statement in writing, on the face of the sketch, indicates 
its true character. It is not in the form of a proces verbal, but is 
stated to be a note which says that the land belonging to the succes- 
sion having been asserted to have thirty-five arpens front, according 
to the declarations of the parties inte rested, and conformably to the 
writiug and sales passed by the heirs in favour of Henry Fonteneau, 
Gelar Pedro Le Bourgeois, Alexandre Lange, mulatto, and Don 
Franci isco Dupard, the son, the only one who had not sold his por- 
tion; but from the verification that was had in the month of March, 
1787, repeated this day, the 10th of August, in the current year, the 
same was found to contain forty arpens and twenty-three toises front, 
on the Mississippi, measured upon the lines marked (punteas) a, b, 
ce, &e., Ke. ‘This is dated the 10th of August, 1790, and signed by 
Carlos Trudeau. In no part of this note or statement does he as- 
sume any official character. If this plan or sketch was of any valid- 
ity at all, it would perhaps prove more for the defendant than he 
wishes, as it fixes this claim in the parish of St. John the Baptist, 
instead of the county of Acadia. In connection with this plan, we 
find another in the record, which ts authentic, that differs from it in 
various particulars. Jt appears that Henri Fonteneau, in 1784, pur- 
chased of Mad’e Macnamora, one of the heirs of Delille Dupard, her 
portion of the land, being one-fifth. In the act of sale made, in pre- 
sence of the commandant of the port or parish of St. John the Bap- 
tisi, the land is described as a tract in that parish, having seven ar- 
pens front on the river, by the ordinary depth, (profondeur ordi- 
naire.) Not a word is said about the lines extending to the lake, or 
their opening. On the 24th of September, in the year 1790, ‘Tru- 
deau makes a survey of this land, places it in the parish aforesaid, 
gives it a front of eight arpens, four toises, and three feet, front, and 
states the lower side line to run north ight degrees and fifty minutes 
east, and the upper, north ten minutes west, according to the nee- 
dle, without attending to the variation. JVorte ocho grailos cinquenta 
minutas este de la actual aguja sin attendes ala variacion. ‘This va- 
ries widely from other plans and surveys submitted to us; it in fact 
differs from any other plat that we see in the record, and it is the 
only authentic one of the lower portion of the Dupard claim made 
by authority of the Spanish government. We have no cther evi- 
dence of any well founded claim to an opening towards the rear, 
until McDonogh and Brown became interested in the land. ‘They 
purchased upwards of eighteen arpens front, by eighty in depth, of 
Pierre Le Bourgeois, the 3d of March, 1806; and in the act of sale 
there is nothing said of the lines extending beyond that depth, or 
opening in any manner; but it is mentioned that two plats of survey 
exist, and were delivered by the vendor to the purchasers, paraphed 

by the notary, neither of which are produced. 
“‘ When the inventory of Delille Dupard’s estate was made in 1776, 


the land is represented as extending to Lake Maurepas, but not a 
Vox. II1.—88 3N- 
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word said of there being an opening towards the rear. Some time 
after McDonogh and Brown purchased of Le Bourgeois, they pre- 
sented the claim for confirmation to the commissioners of the United 
States, in the eastern district of Louisiana, and represented it as 
having a front of eighteen arpens, three toises, and three feet, front, 
by eighty arpens deep, and having an opening of twenty degrees 
and seventy-one minutes towards the rear; and with the exception 
of a small portion, it was confirmed to that extent. 2 Am. State 
Papers, Publie Lands, 332. ‘This claim was based upon a grant of 
the Spanish government to Le Bourgeois, nothing being said about 
a grant to Dupard. 

‘Another portion of this claim was derived from Dupard, through 
L. H. Guerlain, agent of the Eastern Shore of Maryland Louisiana 
Company. We have carefully examined this branch of the title, 
and find nothing to prove the claim had any opening, until some- 
time after it was recognised by the United States. In 2 American 
State Papers, relating to public lands, p. 297, this claim was pre- 
sented for confirmation, and described as ‘situate on the east side 
of the Mississippi river, in the county of Acadia, containing ten ar- 
pens and seven toises in front, and a depth extending to Lake Mau- 
repas, bounded on one side by MceDonogh and Brown, and on the 
other by land of Antoine Tregle.’? Not a word is said about an 
opening. ‘The claim is confirmed for a depth of forty arpens, and 
rejected for the remainder. On pages 300 and 343 of the same 
volume, it will be seen these claims were again under the consider- 
ation of the commissioners, and rejected. An examination of the 
title of the remaining portion of this claim, which comes through 
Tregle, establishes the fact that the idea of the Dupard grant open- 
ing towards the rear was of modern origin. It is certain that McDo- 
nogh did not consider it as extending to the Amite river previous to 
1806, as he was himself established on that stream some years pre- 
vious, under a different title, or as a trespasser. 

*“We have been thus particular in the examination of all these 
circumstances, to show that the effects of the subsequent action on 
the claim are not such as contended for by the defendant. 

“In 3 American State Papers, relating to the public lands, 
p- 254, and from the record, we ascertain that McDonogh & Co. 
again applied to the register of the Land-office and receiver of pub- 
lic moneys in New Orleans, to report on this claim, under the pro- 
visions of the act of Congress, passed the 27th January, 1813, enti- 
tled ‘An act giving further time for registering claims to land in the 
eastern and western district of the territory of Orleans, now state of 
Louisiana.’ It is described as ‘a tract of land situated in the county 
of Acadia, on the east shore of the Mississippi, sixteen leagues above 
New Orleans, containing thirty-two arpens front, with a depth ex- 
tending as far as Lake Maurepas. This tract has formerly been 
claimed before the board of commissioners, and the depth extending 


























JANUARY TERM, 1845. 699 


~McDonogh v. Millaudon et al. 








beyond forty acres rejected by them for want of evidence of title; 
but the claimants have since produced a complete French title for 
the whole quantity claimed, in favour of Delille Dupard, under whom 
they claim, dated the 3d of April, 1769.’ His claim is placed by 
the register and receiver in the first class; which, they say, compre- 
hends such claims as stand confirmed by law. It will be observed 
that the grant to Delille Dupard is now spoken of for the first time ; 
his claim, whenever mentioned previously, was described as one de- 
yived from the Collapissa Indians, yet no mention is made in this re- 
port of its having any opening in the rear. That difficulty is met 
by the defendant by the production of a paper which, he says, is a 
survey and plat of his claim made by F. V. Potier, a United States 
surveyor, Which it is certified was offered as part of the evidence in 
support of the claim, when last presented for the action of the United 
States commissioners ; and it is alleged that as the claim was con- 
firmed, it must necessarily be so to the extent mentioned in the plat, 
it being a portion of the evidence. Admitting for a moment that 
this plat is valid, we are not prepared to say that the proposition is 
true to the extent stated. One piece of evidence does not fix the 
extent and character of a decision, but we must look to all that is 
offered, and the amount demanded. There is nothing in what is 
said by the register and receiver, which authorizes a belief that any 
opening was claimed, or any was intended to be confirmed. McDo- 
nogh & Co. simply say they claim a ‘front of thirty-two arpens, with 
a depth extending as far as Lake Maurepas,’ under a complete title 
to Dupard, and the commissioners say it is a claim that stands con- 
firmed by law. 

‘<The omission to mention any thing about the plat, goes to show 
it was not regarded, or had but liitle weight, and we can scarcely 
suppose that so important an opening, as is claimed, would have 
been passed over in silence, if it had been seriously pressed. 

“We are of opinion, that the plat, even if admissible as evidence, 
is not entitled to any weight as establishing the extent of the claim. 
Although Potier says he is a sworn surveyor, commissioned by the 
surveyor-general of the United States, we know of no right that 
gives him to run out claims under the direction of individuals merely, 
and fix the boundaries of those not recognised by the government. 
It is not pretended he acted under any authority from his superior 
in making what is called a survey; it never was presented to the 
surveyor-general for his approval, nor does it seem to have had the 
legal sanction of any one authorized to act in the premtses. 
Potier does not pretend it is a regular survey; he calls it ‘ plan 
extrait des minutes de nos opérations @arpentage faite dans les 
années 1806, 1808, ef 1812, lesquelles lignes en divers tems ont 
été parcourues jusqwd la rividre Amite et demarqué conformément 
aux lignes du plan.’ He then goes on to say, Delille Dupard had 
described his title from the Collapissa Indians, and sold it to various 
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persons. He does not seem even to have heard of a grant from the 
French government in 1769, or attempted a location in conformity 
to it. 

“The defendant further states that his claim has been located by 
the United Siates since its confirmation, and survey ed in the manner 
claimed by him. ‘To establish this, he offered in evidence copies 
of three township plats, to wit: township No, 10 south, ranges five 
and six east, and township No. 11 south, range 5 east. ‘To the 
introduction ‘of these plats as evidence Rightor objected, because 
the pi ipers are not, nor do they purport to be , copies of the original 
plats of those townships, and for other causes mentioned in his bill 
of exceptions. ‘The district judge admitted them in evidence, in 
which we think he erred. The papers are copies of copies, and it is 
a well settled rule of evidence that they are not admissible as testi- 
mony when better evidence can be procured. It is further apparent, 
from the certificate of the register of the Land-oflice, that they are 
not correct copies. The claim of MceDonogh is represented on 
these copies in a manner differing from that in which it appears on 
the plats in the register’s office. The register states on one of the 
plats, that on the original ‘section No. 1 is not coloured,’ but that 
he had ‘represented it as it now appears, at the request of John 
MecDonogh, Esq.’ The colouring of these maps “ as, perhaps, 
not intended to deceive or impose on any person, but when it is 
recollected that surveyors represent private claims properly located 
on their plats in a colouring different from public lands or doubtful 
rights, such a representation is calculated to make an erroneous 
impression. But the objection most fatal to the reception of these 
plats as evidence, is that they are certified by a person not the 
keeper of the original. ‘The surveyor-general of the United States 
for this state is the officer who has charge of the public surveys, and 
he is the ni person to certify the town: ship maps. 2 Land 
Laws, 294, sect. 6. The copies of public surveys deposited in the 
office of the nose a of the Land-office are placed there for his 
government, and to enable him to perform the duties imposed by 
Jaw, but he has not legal authority to certify copies so as to make 
them legal evidence. The law intrusts that power to another 
person. 

*¢ Although we are of opinion these plats were improperly received 
in evidence, we have examined them with a view to see if the pre- 
tended survey would justify the claim of the defendant. We do not 
find in the record the slightest evidence of authority from any officer 
of the United Siates to locate this claim in any manner. ‘The acts 
of Congress of the 12th of April, 1814, and the 2d of March, 1831, 
direct the mode of locating private claims. 1 Land Laws, 652, 
sects. 3, 4; 2 Land Laws, 294, sect. 6. 

There are also other acts of Congress in relation to the location 
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a peitlaalen classes of claims, but the defendant does not come 
within the provisions of any of ‘the ‘mM. 

“Tt has been decided that the court and jury will look beyond 
the confirmation of a claim by the land commissioners or Congress, 
emanating from the former governments of Louisiana, in order to 
ascertain the extent and boundaries of the land claimed. 11 Louis. 
Rep. 587. We have acied on that principle in this case, and see no 
reason to depart from our previous decision, that when the expres- 
sions in a title only convey a ceriain front and depth, the grantee or 
purchaser cannot claim by diverging lines to the rear, and thereby 
obtain more than the superfices contained in a parallelogram, unless 
there be something in the grant to authorize the opening, or, from 
the peculiar position of the claim, it shall be necessary to give the 
superficial quantity. ‘That does not appear necessary in the case 
before us. 

‘““ We repeat, that it is not our purpose to decide in any manner 
upon the v -alidity of the Humas’ grant, under which the plaintiffs claim, 
nor do we decide any thing more in relation to that alleged to be in 
favour of Delille Dupard, under which the defendant claims, than to 
say, whether it is for thirty or forty arpens front, and is eighty arpens 
or more in depth, it must be located by parallel lines, “unless the 
confirmation to McDonogh and Brown for eighteen arpens, three 
toises, and three feet, front, by eighty in depth, should for that quan- 
tity authorize the opening mentione: | in the report on the claim, but 
it cannot extend be yond it. 

“Jt is clear from the evidence before us, that the claim of the de- 
fendant, if located in the manner specified, cannot in any way inter- 
fere with the laad claimed by the plaintitis as shown by the plats laid 
before us. 

“The judgment of the District Court is therefore affirmed, with 
costs.”’ 

To review this opinion, under the 26th section of the Judiciary 
Act, a writ of error was sued out, by which the case was brought 
up to this court. 











Jones and Meredith, for the plaintiff in error. 
Coxe and William Cost Johnson, for the defendants in error. 


A motion had been previously made and argued on the part of the 
rag in error, to dismiss the case upon three grounds. 
That the writ of error had been irregularly aaued. 
. That no jurisdiction was shown by the record to exist under 
we 2 oth section of the Judiciary Act. 
That the judgment of the court below was not final. 
The writ of error was issued by A. Cuvillier, Clerk of Supreme 
Court of Louisiana, easiern district. 


Coxe, in support of the motion to dismiss, referred to 2 Dallas, 
3N 2 
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401, and said that in consequence of this decision, an act of Con- 
gress was passed in May, 1792, (1 Story, 260.) In 8 Wheat. 312, 

324, it was held that the Yih section of the act of 1792 applied to 
bringing up cases from the Circuit Courts of the United States, and 
also irom the highest tribunal of a siate, when this court can take 
jurisdic tion under the 20th section. 4 Dallas, 22; 9 Peters, 602; 
McCollum v. Eager, 2 Howard; 7 Wheat. 164; 12 Wheat. 117; 
2 Peters, 380; 3 Peters, 392; 10 Peters, 368; 9 Peters, 224; 
7 Peters, 41; 11 Peters, 167. 

Meredith, in reply, said that there was a difference which must 
be borne in mind, between the English system and ours. In Eng- 
land the writ was an original writ, issuing out of the court of chan- 
cery, Which had a double nature. It was a certiorari to remove 
the record, and a commission to the superior court to aflirm or reverse 
the judgment. 2 Saund. Rep. 100, (1.) 

Under our judiciary system, it is nothing more than a certiorari 
to remove the record. It imparts no authority to this court. It 
gives no jurisdiction. ‘The President of the United States, in whose 
name the ies here, has no power to confer jurisdiction upon 
this court, king has in England, in whose name the writ issues 
there. H +> it is given solely by the Constitution and laws. It is 
a mere instrument in aid of the revising and appellate power, but is 
not indispensable. Its sole purpose is to bring the record into 
court ; and if the record is in court, or a copy properly certified and 
brought there by the party aggrieved by the judgment, with due 
notice to the other perty, there can be no difficulty in proceeding 
to exercise the appellate power. In order to show that if a copy of 
the record be in possession of the court, the mode of its removal 
will not be inquired into, it may be mentioned that a large portion 
of the cases brought here under the 25th section, are brought with- 
out writs of error, ¥iz., chancery cases and admiralty decrees, which 
are brought simply by a prayer of appeal with citation ; > and yet the 
25th section requires a writ of error in all cases, decrees as well as 
judgments. In Martin v. Hunter, the state court refused to make 
return to the writ, and the plaintiff in error procured an exemplifi- 
cation of the record and brought it himself into this court. 1 Wheat. 
349; 6 Wheat. 264. 

If a writ of error is a mere mode of removing the record, and if 
the mode of removal is form and not substance ; if it gives no juris- 
diction to the court, but is a mere instrument to facilitate the exer- 
cise of the appellate power, then we contend that any defect in the 
“ liself, or any irregularity in issuing it, is immaterial. 

It may be waived. The gene ral rule i is, that irregularities and 
Pa oe in the process or pleadings may be w aived. 

A writ issued with an illegal teste, may be waived. 2 Pick. 592, 

and the cases referred toin p. 595. 
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21 Pick. 535. The action was against a deputy sheriff. The 
writ was served by a coroner ; service bad, but cured by appearance. 

1 Mete. 508. "A motion to dismiss the action, or quash the writ, 
if not founded on matter of exceptions, which show want of juris- 
diction of the court, comes too late after pleading to the action. 

In this case the facts show a waiver. ‘The record was filed 24th 
October, 1842. ‘There was an appearance. ‘This is the third term 
the case has been here. ‘There was a motion for certiorari at last 
term. All which make a strong case of implic ‘d waiver. 

2. If not waived, the defect is cured by the 32d section of the 
act of 1759.1 Paine, 456. 

But we contend that the writ was regularly issued. The record 
shows a petition signed by the counsel of the plaintiff in error, and 
addressed to the Supreme Court of Louisiana, assigning reasons why 
a writ of error would lie, and praying that it may be allowed. 
Upon which, that court issued the following order: 

“¢ Let the writ of error be allowed according to law. The peti- 
tioner to give bond and security in the sum of five hundred dollars. 

(Signed) “}, X. Martin.” 

From these proceedings it is manifest that the state judge thought 
he had authority to issue the writ. See dictum of Johnson, J 
1 Wheat. 379. 

There is nothing prohibitory in the section. It says “ upon a 
writ of error,” but does not say when or how it is to be issued. 
The provision respecting a citation shows that it was the design of 
the law to promote the convenience of suitors. ‘To allow the suitor 
to apply to a state judge for a cilation, and yet compel him to go to 
the Circuit Court for the writ, would conduce nothing to his con- 
venience. 

It may be said that our construction would lead to the anomaly 
of a court issuing a mandatory writ to itself. But, m fact, this is 
no anomaly in our legislation. By the act of 1792, sect. 11, 
(1 Story, 260,) the writ of error is directed to be issued out of the 
Circuit Court, under its seal, returnable to this court. 

2d. The judgment is said not to be final. (Mr. Meredith’s argu- 
ment upon this point is omitted.) 

3. As to the jurisdiction of this court. A classification of the 
cases in which jurisdiction i is conferred, is made in 10 Peters, 398; 
16 Peters, 285. 

What appears then from the record, and the decision of the court? 

It is apparent that McDonogh relied upon the confirmation of his 
title, by the report of the register and receiver, and the act of Con- 
YTESS, 

The district judge decided that his claim was not embraced by 
the act; that there had been no confirmation. 

If the writ of error had been taken to this judgment, there could 
have been no doubt of the jurisdiction. 
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A construction of the act was directly drawn in question; and the 
decision was against the right and title specially set up and claimed 
by MeDonogh, under the act. 

The writ of error, however, is to the judgment of the Supreme 
Court. 

It is apparent that in that court also, McDonogh relied upon the 
confirmation of his title, by the act of Congress. 

What title ? 

A title to the whole extent of his claim, as established by the 
evidence of a survey before the register and receiver, and by them 
so confirmed. 

Whatever they reported was confirmed by the act. And in the 
absence of all evidence of a prior title out of the United States, 
the report and confirmation were conclusive. Strother v. Lucas, 
12 Peters, 410; Grignon v. Astor, 2 How. 319; Boatner v. Walker, 
11 Louis. Rep. 582. But the Supreme Court decided, that assuming 
the confirmation of the act of Congress, it was a confirmation of the 
bare title, without any ascertainment of location. And that although 
no title was shown by Rightor, they had a right to look beyond the 
confirmation, and ascertain the extent and boundaries of the claim. 

Now here again, the construction of the act of Congress was 
drawn in question: for McDonogh relied on it as a confirmation of 
his title for the whole quantity of land, claimed before the register 
and receiver. 

But the court gave a different construction of the act; and there- 
fore decide against the right and title specially set up under it by 
MeDonogh. 

{t is a case then clearly within the 25th section. 


Mr. Justice CATRON delivered the opinion of the court. 

The question in the Supreme Court of Louisiana was one of 
boundary. ‘The court passed on the grant to Dupard only, and not 
on ihe opposing claim: if the lines of the former did not open in 
their production from the Mississippi, towards Lake Maurepas, then 
the land claimed under Millaudon’s title was not embraced by 
Dupard’s grant, and no necessity existed for the examination of 
Millaudon’s. Dupard’s was made in 1769, ‘tor thirty arpens of 
front to the river Mississippi, upon the whole depth that shall be 
found, unto Lake Maurepas, of the land where heretofore were two 
villages of the Collapissa savages; to take from the plantation of 
one Allemand, unto its junction with that of a person named Joseph 
Lacombe.” ‘The front being ascertained, the court below held that 
the extension back must be on parallel lines. As this construction 
excluded the land claimed by Millaudon, it ended the controversy 
in his favour. 

Did this final judgment draw in question the construction of a 
treaty or statute of the United States; or of an authority exercised 
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under the same: and was the decision against the validity of either ; 
or against the title, or right set up or claimed under either? If these 
questions are answered in the negative, it follows we have no juris- 
diction to re-examine, or reverse the judgment under the 25th section 
of the Judiciary Act; as no other error is within the cognisance o{ 
this court. 

1. The treaty with France, of 1803, gave no further sanction to 
the boundary of MceDonogh’s title than it had by the grant; in re- 
spect to its validity, the decision of the state court supported the 
claim to the same extent that the treaty protected it, and therefore 
the decision was not opposed to the treaty. A question partly in- 
volving this consideration was adjudged in The City of New Orleans, 
v. De Armas, 9 Peters, 225, to which we refer. 

2. Was the decision of the Supreme Court of Louisiana opposed 
to any act of Congress? Dupard’s grant was*completed as early 
as 1769, and presented to the register and receiver as a complete 
title; was thus reported on by them to the General Land-office, and 
a that department the report was laid before Congress ; it is as 
follows: 


**No. 406. 

“ John McDonogh & Company claim a tract of land situated in 
the county of Acadia, on the east shore of the river Mississippi, six- 
teen leagues above New Orleans, containing thirty-two arpens front, 
with a depth extending as far as Lake Maurepas. 

“This tract of land has formerly been claimed before the board 
of commissioners, and, the depth extending beyond forty acres, re- 
jecied by them, for want of evidence of title ; but the claimant has 
since produced a complete French title to the whole quantity claimed, 
in favour of Pierre Delille Dupard, (under whom he claims,) dated 
3d day of April, 1769.” 


On the report at large, embracing many claims, Congress pro- 
ceeded; and by the act of May 11th, 1820, declared, ‘that the 
claims to lands within the eastern district of Louisiana, described by 
the register and receiver of said district in their report to the com- 
missioner of the General Land-office, bearing date the 20th day of 
November, 1816, and recommended in said report for confirmation, 
be, and the same are hereby confirmed, against any claim on part of 
the United States.” 

McDonogh’s claim, No. 406, is of class first, species first, in 
the report, including twenty-one grants, of which the register and 
receiver say: “¢ All the preceding claims, being founded on complete 
titles, are in our opinion confirmed by law.” 3 Am. State Papers, 
255. This is explained in page 267, where it is again said: ‘‘ Those 
claims which are found under species first of the first class, being 
founded on complete grants of former governments, we think are 
good in themselves on general principles, and therefore require no 
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confirmation by the government of the Unite d States to give them 
validity.’ 

Many ine omplete tiles were recommended for confirmation, and 
confirmed by Congress, but in these cases the former governments 
had not parted with the ultimate interest in the land, and the fee was 
transferred to the United States by the treaty, with the e quity attached 
in the claimant, which equity was clo thed with the fee by the con- 
firming act. The perfect title of MceDonogh being clothe d with the 
highest sanction, and in full property, on the change of governments 
an assumption to confirm it would “hav e been pregni ant with suspi- 
cion that it required confirmation by this government, in addition to 
the general law of nations and the treaty of 1803, which secured in 
full property such titles. ‘That the grant stands recognised as com- 
plete and valid against the United States, and any one claiming 
under them, by the proceedings had before ‘the register and receiver 
and by Congress, we have no ) doubt : further than this, the govern- 
ment has not ac te “l on it. In such sense similar title: s have been 
treated, as will be seen by the two acts of May Sth, 1822—the first 
confirming lots in the town of Mobile and claims in West Florida ; 
the second, sanctioning the reports of the registers and receivers of 
the land-oilices at St. Helena Court House and at Jackson Court 
House, in the districts east and west of Pearl river; in regard to 
which reports, Congress says: ‘That all complete titles (reported on 
as such) be, and the same are, recognised as valid and complete 
against the United States, or any right derived under them. 

But in McDonogh’s case, as in other similar ones referred to 
above, the recognition extended only to the boundaries the grants 
themselves furnished, according to their landmarks, and true con- 
struction under the local laws im virtue of which they were obtained. 

3. ‘To overcome this objection, it is insisted, on the part of the 
plaintiff in error, that McDonogh & Company filed plans of survey 
and descriptions of the land with the register and receiver, and 
especially that of F. V. Potier, as part of their title, giving the boun- 
daries as they were claimed before the Supreme Court of Louisiana; 
that these were confirmed by Congress; that the confirmation, to the 
extent it was made, is binding on ‘the United States, as the opposing 
claim of Millaudon was not drawn in controversy below, and the 
lands claimed treated as unappropriated, by individuals. 

If the fact assumed was true, that the plans and descriptions had 
been confirmed, and boundary given to the title according to them 
by the United Siates, then the decision would be opposed to the 
confirmation, and jurisdic tion exist in this court. 

There can be no doubt such plans and descriptions were filed 
and recorded in due time, but no evidence is found in the record 
that the register and receiver acted on them, or that they were pre- 
sented to Congress even as documents accompanying the report ; 
if they were, it is manifest that they were disregarded, for two rea- 
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sons: first, because C engpeendid not assume the power to deal directly 
with this title at all ; and, secondly, because the report had reference 
singly to the face of the gr ant, regardles 3S of private surveys made sub- 
sequent to its date, at the instance of the successive owners. 

The state court held McDonogh’s title to be valid to every extent 
that it has been recognised by the United States, and only applied 
the local laws of Louisiana in its construction, so far as they had a 
controlling influence on the manner in which the side lines should 
be extended from the Mississippi river towards Lake Maurepas; and 
as, in so doing, neither the treaty of 1803, nor any act of Congress, 
or authority exercised under the United States, was drawn in ques- 
tion, this court has no jurisdiction to revise the decision of that 
court; for which reason, the cause must be dismissed. 

The clerk of the Supreme Court of Louisiana issued the writ of 
error, and one of the judges of that court signed the citation ; and, 
on the ground that such writ could not remove the record, it was 
moved ona former day of the term to dismiss the cause. It has 
been here for two terms; a writ of certiorari has been sent down, at 
the instance of the defendant in error, in whose behalf the motion is 
made, to complete the record ; he now moves to dismiss for the first 
time, and we think he comes too late. If errors had been assigned 
b y the plaintiff here, and joined by the defendant, no motion to : dis- 
miss for such a cause could be heard; and as no formal errors are 
usually assigned in this court, and none were assigned in this cause, 
we think the delay to make the motion is equal to a joinder in 
error, even if the clerk of the Supreme Court of Louisiana had no 
authority to issue the writ, on which we at present express no 
opinion. 





Lessee or Danie, W. Gantiy er an., PLarstire, v. WILLIAM G. AND 
Georce W. Ewine, Derenpants. 


A Jaw of the state of Indiana, directing “that real and personal estate, taken in 
execution, shail sell for the best pres the same will bring at public auction 
and outery, except that the fee-siinple of real estate shall not be sold to satisfy 
any execution or executions, until the rents and profits for the term of seven 
years of such real estate shall have been first offered for sale at public auc- 
tion and outery; and if such rents and profits will not sell for asum sufficient 
to satisfy sue h exeeution or exeentions, then the fee-simple shall be sold,” is 
not merely directory to the sheriff, but restrictive of his power to sell the fee- 
simple. 

If he sells the fee-simple without having previously offered the rents and profits, 
his deed is void. 

The law of Indiana, passed after the execution was issued, also required that 
the property should be appraised. The sheriff’s deed was not void, because 
of there being no appraisement. 


Tis case came up on a certificate of division from the Circuit 
Court of the United States for the district of Indiana. 
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The facts were stated by an agreement in the nature of a special 
verdict, and were as follows: 

** On the twenty-fifih day of December, eighteen hundred and thir- 
ty-cight, one Jacob Linzee was indebted to Daniel W. Gantly, of the 
city of New York, in the sum of nine hundred and nine dollars and 
eighty-two cents; and, to secure the payment of the same, Linzee 
then executed to Gantly a mortgage on town lot numbered one hun- 
dred and seventy-nine, in Peru, Indiana, of which Linzee was seised 
in fee. At the time of the execution of the mortgage, Linzee was 
in possession of the mortgaged premises, and they were worth from 
one thousand to fourteen hundred dollars. Linzee made default in 
the payment, and Gantly, on the eighth day of September, eighteen 
hundred and forty, obtained a decree in the state court to foreclose 
the mortgage; and unless the money should be paid in sixty days, 
an execution was directed to be issued for the sale of the premises. 

‘In January, eighteen hundred and forty-one, an execution was 
issued, and on the thirteenth of February following, before the sale 
of the property, the appraisement law passed, and was published 
the twenty-third day of February, eighteen hundred and forty-one; 
on the first of March, eighteen hundred and —— the sheriff, 
having given due notice, sold the preiises at public auction, to the 
defendants, for sev enty-six dollars, and executed a deed to them for 
the same ; which deed was offered in evidence to support the title 
of the defendants. ‘The property was not valued, nor were the rents 
and profits offered for sale by the sheriff. And the court were asked 
to instruct the jury that, as the rents and profits had not been offered, 
nor the land valued, under the statutes of Indiana, the sheriff’s deed 
was inoperative and void. And on this question the opinions of the 
judges were opposed ; and on motion of plaintifi’s counsel, the point 
is certified to the Supreme Court, under the act of Congress.” 








Cooper and While, for plaintiffs in error. 
Hoban, for defendanis m error. 


The argument on behalf of the plaintiff in error was as follows: 

The acts of the state of Indiana, which have relation to the ques- 
tion, are certified in the record. 

Now as Linzee made default in the payment of the money the 
mortgage was given to secure, Gantly foreclosed the mortgage in 
the state court, under the provisions of the Revised Laws of Indiana, 
of 1831, pp. 244 and 245, and issued his execution, as required by 
that statute, requiring ‘‘ mortgaged premises to be sold as other 
lands are sold on execution.”’? All the proceedings, up to the time 
of issuing the execution, were strictly in accordance with the provi- 
sions of the statute above mentioned. And as the defendants claim 
as purchasers under the execution, they waive all objections to the 
previous proceedings. Cowper’s Rep. 46, 
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But I contend that tke sheriff’s deed to the defendants is inope- 
rative and void, for the following reasons: 

1. Because the sheriff sold the fee-simple of the land, without hav- 
ing first offered the seven years’ rents and profits of the same. 

2. Because he did not have the land appraised before the sale of 
the same. 

By the Revised Law of 1831, p. 235, sect. 3, it is enacted, “ That 
real and personal estate, taken in execution, shall sell for the best 
price the same will bring at public auction and outcry; except that 
the fee-simple of real estate shall not be sold to satisfy any execu- 
tion or executions, until the rents and profits, for the term of seven 
years, of such real estate, shall first be offered for sale at public auc- 
tion and outery.” 

Which appears to be a good and salutary law, enacted to prevent 
the sacrifice of the fee-simple of real property, to the cupidity of a 
heartless set of speculators, who hang round sheriff’s sales, for the 
sole purpose of speculating off the misfortunes of their fellow-crea- 
tures. In England the fee-simple of land cannot be sold under ex- 
ecution, but the judgment-creditor can only take possession of the 
rents and profits, by a writ of levari_ facias, or take his extent under 
an elegit, but both of which remedies he could not resort to. A si- 
milar law I believe still prevails in Virginia. In New York, when 
the fee-simple has been sold under execution, the owner of the land 
is allowed a year from the time of the sale to redeem the land. In 
Ohio, lands are required to be appraised before they can be sold un- 
der execution. And I never have learned that either the constitu- 
tionality, or the policy, or the propriety of either of the laws of New 
York or Ohio, have ever been questioned. 

Then, to give a fair construction to the statute of this state last re- 
cited, it must inevitably appear that the offering of the rents and profits 
was made a condition precedent by the statute to the sale of the fee- 
simple of the land in controversy, and that a sale, without such pre- 
vious requisition having been first complied with, is null and void. 

Sheriils in this state receive the whole of their power and authority 
from the statute laws of the state. ‘They have no common law 
powers nor implied powers, and it would be dangerous to trust 
them with either. But, on the contrary, it has been said by the Su- 
preme Court of this state that it may be safely presumed, by a bona 
fide purchaser at sheriffs sale, that the sheriif had done his duty in 
obeying the directions of ihe statute as respects the inquest, the ad- 
vertisement and sale, &c. 1 Black. 210. 

But in the present case the defendants could not be bona fide pur- 
chasers; the very idea is repelled by the gross inadequacy of the 
price they bid and gave for the same. We cannot presume that 
the defendants supposed the rents and profits had first been offered, 
when the proof is positive that they had not been offered. Presump- 
tion can never outweigh positive proof. 
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The improper conduct of the sheriff in selling property may be in- 
quired into, in an action of ejectment on his title, and the owner of 
the land would have a right to prove on the trial that it was known 
to the purchasers that the rents and profits had not been offered for 
sale by the sheriff. 4 Black. 228. 

In the present case, as the property was sold for a price grossly 
inadequate, and the sheriff never offered the rents and profits, as is 
proved on the trial, every presumption is against the defendants. 

I now come to the second point, ‘that the property had not been 
appraised before the sale was made. 

It appears from the testimony certified of record, that the execu- 
tion under which the property in question was sold, was issued in 
January, a. p. 1841; that on the 13th of February, and before the 
sale, the legislature passed the appraisement law; and that the same 
was published on the 23d of February, a. p. 1841, being five days 
before the sale of the property in question, by the sheriff, to the de- 
fendants; which Jaw was in force, and was, by the 14th section of 
the same, to take effect from and after its passage. Vide Law of 
1841, p. 130-132. 

In the case of 'Tredway v. Gapin, 1 Blackford, 299, “it was said 
by the Supreme Court, that from the time a statute is published in 
print, by authority, at any place within the state, it takes eflect in 
every part of it, unless the act itself otherwise directs.” 

This statute being in force at and before the time of sale of the 
property in question, by the sheriff to the defendants, the defendants 
have no title to the premises, unless they show that it had been 
strictly complied with; the Gth section of which statute is as follows: 
*¢'That hereafter no real property shall be sold on execution for less 
than for one-half its cash value at the time of such sale.”? And the 7th 
section of the same law points out the form of the appraisement and 
return at the cash value at the time of the appraisement; which sta- 
tute is not only directory to the sheriff, but it in positive and direct 
terms prohibits any sale of land under execution, unless the statute 
has first been complied with. 

In the case of Tweedy v. Pickett, 1 Day’s Rep. 109, it was de- 
cided by the Supreme Court of Connecticut, that, ‘in order to make 
out a title to land by the levy of an execution, it must be shown the 
appraisers were indifferent freeholders, and that they were sworn 
according to law.” And in the ease of Mitchell v. Kirtland, 7 Conn. 
Rep. 229, the law is laid down to the effect following: _ 

“The acquisition of title by execution being a proceeding in in- 
vitum, the requisites of which are prescribed by positive law, in de- 
rogation of the common law, a strict compliance with these requi- 
sites is indispensable to a transfer of the title.” Vide also, the case 
of the United States v. Slade, 2 Mason, 70. 

And by the statute of Indiana, approved January 6th, 1821, (Laws 
of 1820, 1821, p. 4,) it is enacted “that no real property shall be 
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sold for less than one half of its real value, by virtue of any execu- 
tion which may hereafter issue on a judgment which has heretofore 
been rendered, or which may hereafter be rendered,” &e. 

Shortly afterwards the Supreme Court of Indiana were called on 
to give a proper construction to the last mentioned statute, and it 
decided that a bid and sale of land offered at sheriff’s sale under 
execution under that statute, where the purchaser did not bid half 
the appraised value of the land, and a sheriff’s deed under such a 
bid and sale, were void, and conveyed no title to the purchaser. 
Vide Harrison et al. v. Doe, on the demise of Rapp, 2 Black. 1; 
which case, I think, clearly settles the construction of the recent ap- 
praisement law, and is in accordance with the cases cited in Con- 
necticut, and the case in Mason’s Reports. And they all go to 
establish the position taken, that, inasmuch as the land was not ap- 
praised before the sale, the sheriffs deed to the defendants is inope- 
rative and void. 

If the title to the defendants be good under this deed, they (the 
defendants) get the property for less than a tenth part of the value, 
and Gantly will have to lose nine-tenths of the money Linzee has so 
long and justly owed him; which, I think, clearly shows the sale by 
the sheriff to the defendants to be fraudulent and void. 

In the third resolution in Fermor’s case, 3 Co. Rep. 78, the court 
said that ‘‘the common law doth so abhor fraud and covin, that all 
acts, as well judicial as others, and which of themselves are just and 
lawful, yet being mixed with deceit, are in judgment of law wrong 
and unlawful.” 

The question whether a deed be fraudulent and void as to cre- 
ditors, may be examined and decided in an action of ejectment. 
2 Black. Rep. 230. 

It would be unnecessary to produce further authority in support 
of the second objection to the deed of the sheriff in this case. 

It has, however, been contended by the counsel for the defend- 
ants, that the appraisement law of our state, of 1841, is unconstitu- 
tional, and, therefore, that the lessor of the plaintiff has no right to 
complain of its violation; and the case of Bronson v. Kinzie et al., 
1 How. 311, is by them referred to to support their position. But 
I am wholly at a loss to find out the least spark of resemblance be- 
tween the cases. If Gantly (the lessor) had bought the property in 
question for a nominal price, without the same having first been ap- 
praised, and Linzee commenced a suit against him to recover the 
property, it might have raised a different question to that now before 
your honours. But, in the present case, the defendants bought the 
land at sheriffs sale in violation of the appraisement law, after the 
same was in force. The appraisement law, at the time of the pur- 
chase, was the law of the land, entered into and became a part of 
the contract between the defendants and the sheriff, and if it was 
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unconstitutional, it would make the argument so much the stronger 
for setting aside the sale. 

A law may be constitutional in its application to some cases, and 
void as to others. 8 Peters, 94. ‘The law might have been uncon- 
stitu(ional between Gantly and Linzee, and constitutional between 
the defendants and the sheriff. 


Hoban, for defendants in error, after stating the case, proceeded 
as follows : 

From the above statement, which is taken word for word from 
that of the plaintiff in error, it appears that the tile of the defend- 
ants in error to the premises in dispute is admitted, unless the 
sheriff’s deed is inoperative, and the deed is assailed upon these 
grounds: first, because the sheriff sold the fee-simple of the land 
without first having offered the seven years’ rents and profits of the 
same—and this is supposed to be required by the act of the legisla- 
ture of Indiana of 1831, sections 3 and 18. It must be premised 
that this law is prior in date to that of the mortgage, which was in 
1838. It will appear from the law itself that it applies only to exe- 
cutions on judgments at law; section 18 applies to decrees in 
equity, which provides that sales under them are to take place at 
public vendue to the highest bidder, as on execution on judgments 
at law. In the nature of things a law of this kind could not apply 
to a chancery decree, which orders a specific thing to be done in a 
manner by the law itself expressly declared to be, as the court may 
determine “in the premises between the parties, as may be right 
and just.” I do not deem it necessary on this point to do more 
than to refer the honourable court particularly to section 18 of the 
law, where the sale of the land and the making of an unencumbered 
deed to the purchaser are spoken of, but no mention of a valuation 
of the land, or restriction of the court, first to order the sale of the 
rents and profits for seven years, before decrees of the unconditional 
sale of the premises. 

‘The second objection is, that the land was not appraised pursu- 
ant to the act of the legislature of Indiana of February 13, 1841, 
which requires, as it appears, that land shall not be sold on execu- 
tion, except after being appraised, and then only afier more than 
half the value is bid. 

The first answer to this is, that the law applies to sales on execu- 
tions, which, in Bronson v. Kinzie, 1 Howard, 311, is admitted not 
to apply to sales under mortgage foreclosures. 

But if the law be admitted, and be particularly framed, to apply 
to a case of this kind—still it is clearly unconstitutional. The law 
of Indiana is of 1841 ; the date of the mortgage 1838. I shall refer 
your honours only to Bronson v. Kinzie, 1 Howard, 311, where the 
leading cases are referred to on this subject; Green v. Biddle, Stur- 
ges v. Crowningshield, Ogden v. Saunders; these cases, as jabo- 
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riously and ably argued as any on record, decide this general prin- 
ciple, that a state law which materially varies the we i ascertained 
remedy upon a contract, is as to contracts in existence at the time 
of its passage, in the sense of the amendment of the Constitution, a 
law impairing the obligation of a contract, and which in consequence 
no state has aright to pass. Bronson v. Kinzie, 1 Howard, 311, 
applies this principle specifically to a case of the very character now 
under consideration, and decides that a law extending the time of 
credit under a mortgage foreclosure, and prohibiting the sale of the 
mortgage premises, unless after valuation, and unless they produce 
a certain sum or value, as such an invasion of the ascertained reme- 
dy, at the date of the contract, or mortgaze, (and rendered in legal 
contemplation a part of the compact between the parties,) as to come 
within the prohibition intended by the Constitution. This law pro- 
hibits the sale of the premises until it may be made to produce one- 
half its value by assessment, which may never be. 


Mr. Justice CATRON delivered the opinion of the court. 

This case comes before us on a certificate of division from the 
Circuit Court for the district of Indiana. As the facts fully eppear 
in the statement of the reporter, they need not be repeated at large 
here. ‘The action was an ejecitment; the defendants set up a she- 
rilf’s deed, and the court was asked to instruct the jury that the 
deed was void for two reasons: First, because the rents and profits 
had not been offered for sale, before the fee-simple was sold: Se- 
cond, nor had the land been valued under the statutes of Indiana 
before the sale was made. 

The first ground of objection involves the construction of the 3d 
section of the act of February 4, 1831, which is in the following 
words: 

“¢'That real and personal estate, taken in execution, shall sell for 
the best price the same will bring at public auction and outery, ex- 
cept that the fee-simple of real estate shall not be sold to satisly any 
execution or executions, until the rents and profits for the term of 
seven years of such real estate shall have first been offered for sale 
at public auction and outery ; and if such rents and profits will bring 
a sum sufficient to satisfy the execution or executions levied thereon, 
the sheriff, or other officer, selling the same, shall make to the pur- 
chaser thereof a deed conveying to such purchaser a term of seven 
years in and to such real estate; and moreover forthwith deliver 
immediate and actual possession thereof; and if such rents and pro- 
fits will not sell for a sum sufficient to satisfy such execution or exe- 
cutions, then the fee-simple, or other estate, of the execution defend- 
ant or de fendants, shall be sold, and a deed, conveying the same to 
the purchaser thereof, shall be exe cuted by the officer selling the 
same.” 

By this provision the sheriff was governed in making the sale ; if 
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it was merely directory to the officer, then the deed cannot be as- 
sailed; but if it contains an inhibition to sell the fee, until the rents 
and profits are first offered, and the authority to sell the fee in this 
instance, did not exist before, then the sale was void: as it is ad- 
mitted on the record, that the rents and profits were not offered by 
the sheriff. Had this fact not been established, then we are of opi- 
nion the court would have been bound to presume the sheriff did 
his duty, and that the sale, and deed founded on it, were valid: 
they being prima facie valid, the proof to assail them must come 
from the opposing side, be it negative or affirmative. This is the 
general rule applicable to all proceedings of courts where they have 
and exercise general jurisdiction ; and of this description is the court 
of Indiana, from which the execution issued. ‘This being conceded, 
the question is, Does the established fact annul the sale? At com- 
mon law the fee in lands by a ficri facias is not subject to sale; the 
sheriffs authority to sell in this country is in the nature of a naked 
power conferred by statute; he takes no title in the land by the 
levy, as he does in goods, and can confer none on the purchaser, if 
power to sell is wanting. We admit if the words of a law are 
doubtful, the sale should be supported, and the benefit of any ob- 
scurity in the statute be given to the purchaser, lest he should be 
misled in cases where a general power is given to the sheriff to sell, 
and this is limited by indefinite restrictions; and that the safer rule 
is to hold such restrictions to be directory. Further than this, no 
general rule need be asserted. Giving the act in question the bene- 
fit of these favourable intendments, and what authority did it confer 
on the sheriff? 

The general power to sell lands at auction and outcry is given, 
but then follows the explicit restriction, that the fee-simple shall not 
be sold until the rents and profits shall have been first offered at 
public auction and outery ; if they bring the amount of the execu- 
tion, the sheriff is to convey to the purchaser the term of seven years 
and put him forthwith into possession. Had the power to sell 
stopped here, then no authority to convey the fee could exist; and 
the question is when did the power arise? We think, on the failure 
of the sheriff to get a bid of the whole amount of the levy for a term 
of seven years; as before, the fee could not be sold. Nor can we 
see how the legislature could have made the exception more expli- 
cit, unless negative language had been used, repeating the inhibi- 
tion; and for this there was no necessity, as the statute conferred a 
power not known to the common law, and which could only be 
given affirmatively, and which was not given at all, save with the 
positive restriction imposed in advance. 

To treat the exception as directory to the sheriff would violate, as 
it seems to us, the general spirit of the laws of Indiana; they cau- 
tiously endeavour to maintain debtors in possession and to preserve 
their houses, at the same time that a remedy is afforded to creditors 
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against lands. It not being our province, however, to construe the 
state laws on this point, so as to give any binding effect to the ad- 
judication on the courts of Indiana, we forbear to go into an exami- 
nation in detail of what we suppose to be the policy of that state. 

One consideration has been much pressed on us, to wit, That the 
purchasers here are not proved to have had notice of a failure on the 
part of the sheriff to offer the term of seven years for sale first. It 
is admitted if such notice had been proved, the sale would be void. 

In our opinion the purchaser must be held to notice. The sta- 
tute contemplates a sale of the term; or an offer to sell it, and a 
failure, and this at public outcry, at the same time and place, and 
immediately preceding the sale of the fee: He who goes to pur- 
chase and is present at the sale, and does purchase, rarely if ever 
can want actual knowledge, as the open outcry and public auction 
of the terin is to be as notorious as that by which the fee is sold; 
and even should the purchaser of the latter not be present at the 
opening of the vendue, the slightest dihgence would command in- 
formation whether the requisite previous step had been taken. To 
treat a bidder at the sale in any of its stages, as an innocent pur- 
chaser, we think would be dealing with him in a manner too indul- 
gent; as it Is quite certain in no other instance could the doctrine 
of innocent purchaser be applied to one having equal opportunities 
of knowledge, aside from any duty imposed on him to acquire it. 
Furthermore: this would in almost every case of the kind narrow 
down the issue to a single point—whether the purchaser had or had 
not notice ; leaving the jury to determine on the validity of the title, 
by the exercise of an undefined discretion ; its verdict being founded 
on an exception in pais, and on one the legislature did not see pro- 
per to make. This is a question of power, and the answer to the 
suggestion restson this. ‘The sheriff’s duties are plainly prescribed ; 
if he has no power to sell, want of knowledge on part of the pur- 
chaser could not confer it, and no such contingency can be let in 
to help his deed. 

It is insisted the question has been settled by the Supreme Court 
of Judicature of Indiana, in the case of Doe v. Smith, 4 Blackford’s 
Rep. 228, that the purchaser at execution sale takes a good title to 
the fee, although the land had not been previously offered for sale 
by the sherilf for the rents and profits of a term of seven years. 

That case does not so settle the point as to satisfy us. It applies 
to a sale, made pursuant to the act of January 30, 1524, sect. 3; it 
is in substance like that sct forth above, of 1831, but much less 
stringent and precise in its terms of exclusion, so that the first might 
be held directory to the officer, and the last an inhibition, if the de- 
cision was to the precise effect contended for, which it is not. For 
another reason we suppose the question not to be settled in Indiana. 
The certificate of division, although not exclusively contrary to the 
assumption that the question has been settled, must still be treated 
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by us as assuming pruna fac ie, that the construction of the statute 
is open, and that it requires se ttlement here for the purposes of the 
case ; as to no other end could the question be brought here in its 
present form. 

Jt is proper to remark, that it would be our duty on this point to 
follow the construction of the Supreme Judicial Court of Indiana, 
had it settled any ; and this we would the more cheerfully do from 
the confidence we have in that tribunal; but nothing can be deemed 
as settled by the court of last resort in a siate, unless it has adjudged 
the direct question ; or unless the subject has, in an indirect form, 
and at various times, been brought before such court and treated as 
conclusively settled, pe not open to controversy. ‘This not appear- 
ing to be the case, it is certified to the Circuit Court that the 
sheriil’s deed is void for the reasons stated. 

The next question certified is, whether the sheriff’s deed is 
void, because the land was not valued according to the statute of 
Indiana before the sale took place. 

Linzee owed Gantly, who took a mortgage on a town lot, of 
which Linzee was seised in fee. ‘This oceurred in 1838. ‘The debt 
was for 5909, and the property mortgaged worth more than the debt. 
Linzee made defauli, and Gantly filed his bill to foreclose. In Sep- 
tember, 1840, he obtained a decree of foreclosure, on which an ex- 
ecution issued in January, 1841. On the 13:h of February following, 
the appraisement law was passed. The sheriff sold the property on 
the Ist of March, 1841, to the defendants. 

1. ‘The act of 13th February provides, that the debtor may redeem 
real estate sold under execution founded on a judgment or decree, 
at any time within twelve months from the day of sale, by paying 
the money into the clerk’s office, with interest thereon, at the rate 
of twelve and a half per cent. 

2. That junior encumbrances may redeem in like manner. 

3. That uf the judgment debtor neglected, or was unable to take 
the stay by the laws thea in force , the property should be sold ona 
credit, equal to the stay, and bo nd be taken’ by the officer selling, 
for the purchase money. 

That therealicr no property should be sold on exceution for 
less than one hali of iiscash value at the time of the sale, to be ascer- 
tained by three frecholders at the imstance ef the officer: and if the 
property did not sell for half the value, the fact was to be returned 
on the execution, aid another might issue subject to the same con- 
ditions. 





The decree ordering foreclosure was made in conformity to the ex- 
isting laws, at the date of the morigage, and of the decree. An exe- 
cution sale Was the appropriate mode of foreclosure, and this with- 
out any of the restrictions contained in the act of February a 1841, 
The decree followed the provisions of the 18th section © f the act of 
1831, chap. 36. ‘The contract of mortgage was a vested inbeinih, 
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and its main incident a right to have the land applied in discharge 
of the debt, either by an execution executed, as on a judgment at 
law, or in some form of remedy substantially equal, ‘The new 
remedy, prescribed by the act of 1841, changed the contract, and 
required among other things that the mortgaged premises should 
not be sold to satisfy the “debt unless they were first valued, and 
one-half of that value was bid for them. If the legislature could 
muake this alteration in the contract, and in the decree enforcing it, 
so it could declare the property should bring its entire value, or ‘that 
ii should not be sold at all; thereby impairing, or defeating ‘the ob- 
livation under the discuise of regul: iting the remedy. ‘This court 
held in Bronson v. Kinzie, 1 How. 319, “that the right, and a re- 
medy substantially in ac cordance with the right, were equally parts 
of the contract, secured by the laws of the state where it was made ; 
and that a change of these laws, imposing conditions and restrictions 
on the mortgagee, in the enforcement of his contract, and which 
affected its substance, impaired the obligation, and could not pre- 
vail; as an act directly prohibited, could not be done indirectly. 
This being the settled doctrine of the court, and applying as forci- 
bly to the case before us, as it did to the one cited, we answer to 
the second ground of objection, that the sheriff's deed is not void 
on this ground, although no valuation of the property was made 
before the sale. 





Wittiam H. McFaruaxp v. Winttiam M. Gwin, (Late Marsnat.) 


A marshal is not authorized by law to receive any thing, in discharge of an 
execution, but gold and silver, unless the plaintiff authorizes him to receive 
something else. 
he case of Griflin et al. vr. Thompson, 2 Howard, 244, reviewed and confirmed. 

A marshal, like a sheriff, is bound, after the expiration of his term of office, to 
complete an execution which has come to his hands during his term; and 
an execution is never completed until the money is made and paid over to 
the plaintill, if it is practicable to make it. 

Tits case was brought up, by writ of error, from the Circuit 

Court of the United States for the southern district of Mississippi. 
McFarland had recovered a judgment against one Passmore for 

the sum of $9763 10, and on the Gth of July, 1839, issued a fiert 

Sucias. 

On the Ist of November, 1539, the execution was levied upon 
sundry pieces of property by the marshal. 

On the 20th of December, 1839, a venditioni exponas was issued, 
to which the marshal made the following return : 


‘“* The within named property was sold on the 27th day of Janu- 
property ) 








’ 
' 
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ary, ,, 1840, and I received in payment there ‘for, on that day, the sum 
of nine thousand dollars in the post notes of the Mississip ypi Union 
Bank, which are herewith returned. Received, also, on the same 
day, the balance of the exce ution from the defendants, in the same 
kind of mone y, which is likewise herewith returned, 
“Wao. M. Gwyn, Marshal, 
Per J. F. Cook, deputy.” 


/Alttorney’s Receipt. 

“ May 22d, 1840. Received of Wm. M. Gwin, marshal, the sum 
of five hundred and fourteen 51, dollars, being the amount of my 
commissions, I having refused to receive the balance belonging to 
the plaintiff, as the same was tendered me by Mr. Gwin in Union 
Bank of Mississippi post notes, in which kind of money he says and 
returns that it was collected. 


“Wa. R. TT. Cuarrarm, PPiff’s ait’y.” 


At November term, 1841, McFarland, by his counsel, moved the 
court for a judgment against Gwin for the amount due on the ori- 
ginal judgment, with interest at the rate of eight per cent. from the 
14th of May, 1539, to the 27th of January, L840, and for interest 
upon the aggregate sum at the rate of thirty per cent. per annum, 
from the 22d of May, 1840, until paid. 

‘The motion was submitted to the court upon the following agreed 
case, ViZ.: 

(The writs and returns were stated, and then the agreement con- 
tinued thus :) 

** And it was proved that the money was demanded on the 22d 
day of May, 1840; also, that at that date the Union post notes 
were at forty per cent. discount. 

*¢'The defendant proved, that on the demand he tendered the post 
notes of the Mississippi Union Bank, which were refused by the 
attorney of the plaintiff. He also proved, that from August, 1838, 
when the Mississippi Union Bank went into operation, until about 
the middle of February, 1840, the post notes of that bank consti- 
tuted nearly the entire cire ulating medium of the state. ‘That they 
had been treated as cash in all business transactions during that 
time. ‘That they were habitually and ordinarily received by the 
sheriffs throughout the state in satisfaction of executions, and in 
payment of property sold under them. ‘That the marshal had been 
accustomed, during all that time, to collect the post notes of said 
bank upon executions; and that the attorneys of the court, and 
plaintiffs in executions, had always, without objection, reecived 
such notes from the marshal as money. ‘That on the 27th day of 
January, 1840, the day of sale, the post notes of said bank were 
worth five or six per cent. less than specie, and were worth more 
than they had previously been. ‘That about the middle of Febru- 
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ary, 1840, they suddenly depreciated in value, and continued to 
decline until the 22d May, 1840. 
*¢ The above was all the evidence in the case. 
Hf. S. Evstts, 
W. YerGer.”’ 


Upon this statement of facts, the court were of opinion that judg- 
ment should be entered for the defendant. ‘To which opinion of 
the court, the plaintiff, by his counsel, excepted, and upon this ex- 
ception the case came up. 


Cove, for the plaintiff in error. 
Walker, for the defendant in error. 


Mr. Justice McKINLEY delivered the opinion of the court. 

MeFarland recovered judgment against Ellis P. Passmore, for the 
sum of $9,763 10 cents, in the Circuit Court of the United States, 
for the southern district of Mississippi; and on the 6th day of July, 
1839, a fiert fucias issued thereon, directed to the marshal of the 
southern district of Mississippi, commanding him, that of the goods 
and chattels, lands and tenements of the said Ellis P. Passmore, he 
should cause to be made the said sum of 89,763 10 cents, upon 
which fievt facias the marshal returned, that he had levied of the 
goods and chattels, lands and tenements of the defendant sufficient 
to satisfy the fiert faucias ; but which property had not been sold for 
want of time. 

And thereupon a venditiont exponas issued to the marshal, com- 
manding him to expose to sale the goods and chattels, Jands and 
tenements levied on, upon which he reiurned, that he had sold the 
property levied on, and received the full amount of the fiert fucias, 
in the post notes of the Mississippi Union Bank. The attorney for 
the plaintiff received of the marshal $514 15 cents, being the 
amount of the atiorney’s fees; for which he gave a receipt, but re- 
fused to receive any part of the notes for the plaintiff. At the No- 
vember term, 15-41, of the Cireuit Court, the plaintiff moved the 
court for judgment against the marshal for the amount of the fiert 
facias and interest thereon. On the trial of the motion, it was 
proved by the plaintiff, that the money was demanded on the 22d 
day of May, 1840; and at that date the post notes of the Union 
Bank were selling at a discount of 40 per cent. Gwin, the defendant, 
proved that on the demand made, he had tendered the post notes 
of the Union Bank, which were refused by the attorney of the plain- 
tiff; and that from August, 1838, when the Mississippi Union Bank 
went into operation, until about the middle of February, 1840, the 
post notes of that bank constituted nearly the entire circulating me- 
dium of the state ; that they had been treated as cash in all busi- 
ness transactions during that time, and had been received by the 
marshal and the sheriffs of the state in payment of executions. And 
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thereupon the court rendered judgment against the plaintiff, and for 
the defendant. 

To reverse this judgment the plaintiff has prosecuted this writ of 
error. 

This question is fully settled in the case of Griffin & Ervin »v. 
Thompson, 2 How. Rep. 244. In that case this court held, that the 
marshal was not authorized by law to reecive any thing in discharge 
of the execution, but the gold or silver coin of the United States. 'To 
this general proposition we give our full assent; but we do not mean 
to say there is no exception to this general rule. If the plaintiff 
were to authorize the marshal to take bank notes, of any descrip- 
tion, in payment of the execution, we have no hesitation in saying, 
a payment by the defendant to the marshal in such bank notes 
would be a satisfaction of the judgment. 

But as Gwin failed to prove any such authority from the plaintiff, 
he was clearly liable for the whole amount of the execution with 
legal interest thereon, except the amount paid to the plaintiff’s 
attorney. It has been contended, however, in this case, that, at the 
time this motion was made, Gwin was not marshal, his time having 
expired, and another having been appointed in his stead. It is a 
well settled principle of law, that if an execution come to the hands 
of a sheriff to be executed, and his term of office expire before he 
executes it, he is bound nevertheless to complete the execution ; 
and the same rule applies toa marshal. An execution is never com- 
pleted until the money is made and paid over to the plaintiff, if it 
be practicable to make it. 

All the remedies against the marshal, necessary to compel him to 
pay over the money he has made, survive his term of service, and 
remain in full force against him until the execution shall be completed. 
The judgment of the Circuit Court must, therefore, be reversed. 





New, Moore & Company, PLatntirrs 1x Error, v. Tue Stare or 
Onto, DerenpDaAnt. 


Under the acts of Congress and of the State of Ohio, relating to the surrender and 
acceptance of the Cumberland road, a toll charged upon passengers travel- 
ling in the mail stages, without being charged also upon passengers travelling 
in other stages, is against the contract, and void. 

It rests altogether in the discretion of the postmaster-general, to determine at 
what hours the mail shall leave particular places and arrive at others, and 
to determine whether it shall leave the same place only once a day or more 
frequently. 

It is not, therefore, the mere frequency of the departure of carriages, carrying 
the mail, that constitutes an abuse of the privilege of the United States, but 
the unnecessary division of the mail bags amongst a number of carriages in 
order to evade the payment of tolls. 


Tris case was brought up under the 25th section of the Judiciary 
Act, by writ of error, from the Supreme Court of Ohio. 
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It involved the construction of the acts of Congress and the state 
of Ohio, relative to the cession of the Cumberland road, which are 
narrated in a preceding part of this volume, in the case of Searight 
v. Stokes et al., p. 151. 

It is proper, however, to state the law of Ohio with more particu- 
larity than it was necessary to do in the report of that case. The 
proviso contained in the 4th section of the act of 1831, was there 
recited, but the 5th section was not. ‘They are as follows: 

Sect. 4 lays tolls, and adds: ‘ Provided, 'That nothing in this act 
shall be construed so as to authorize any tolls to be received or col- 
Jected from any person passing to or from public worship, or to or 
from any muster, or to or from his common business on his farm or 
woodland, or to or from a funeral, or to or from a mill, or to or from 
his common place of trading or marketing, within the county in which 
he resides, including their wagons, carriages and horses, or oxen 
drawing the same: Provided also, ‘That no toll shall be received or 
collected for the passage of any stage or coach conveying the United 
States mail, or horses bearing the same, or any wagon or carriage 
laden with the property of the United States, or any cavalry or other 
troops, arms or military stores belonging to the same, or to any of 
the states comprising this union, or any person or persons on duty 
in the military service of the United States, or of the militia of any 
of the states, 

** Sect. 5. That it shall be lawful for the General Assembly, at 
any future session thereof, without the consent of Congress, to 
change, alter, or amend this act: Provided, That the same shall not 
be so changed, altered, or amended, as to reduce or increase the 
rates of toll hereby established, below or above a sum necessary to 
defray the expenses ineident to the preservation and repair of the 
said road, to the erection of gates and toll houses thereon, and for 
the payment of the fees or salaries of the superintendent, the col- 
lectors of tolls, and of such other agents as may be necessarily em- 
ployed in the preservation and repair of the same, according to the 
true intent and meaning of this act.” 

On the 6th of February, 1837, the state of Ohio passed an act, 
containing, amongst other provisions, the following, viz. : 

“Sect. 4. That one daily stage, coach, or other vehicle, and no 
more, with the horses drawing the same, belonging to any con- 
tractor or contractors for carrying the United States mail on said 
road, with the passengers therein, shal] be permitted to pass in each 
direction free from the payment of tolls; and each additional stage, 
coach, or other vehicle belonging to such contractor or contractors, 
although the same may contain a mail, or portion thereof, shall be 
charged with the same tolls as other vehicles of the like kind. But 
if the postmaster-general shall order the mail to be divided, and car- 
1ied in two or more stages, coaches, or vehicles, in any one direc- 
tion daily, then in such case the coaches or vehicles in which mails 
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shall actually be carried, shall pass free of toll ; but on each pas- 
senger transporte ‘d in any such additional stage, coach, or vehicle, 
there shall be charged and collected at each gate, three cents, in 
manner hereinafter provided. 

“Sect. 5. ‘That each and every driver of any stage, coach, or 
other vehicle, belonging to any such mail contractor or contractors, 
other than such as are entitled to carry passengers free of toll, shall, 
at each and every gate, report the number of seats occupied in such 
stage, coach, or other vehicle, to the keeper of such gate, whose 
duty it shall be to open an account against the proprietor or proprie- 
tors of such stage, coach, or other vehicle, and charge, in a book 
to be kept for that purpose, three cents for each passenger, as pro- 
vided in the preceding section of this act; and said proprietor or 
proprietors shall pay over to such gate keeper, at the end of every 
three months after the taking effect of this act, the aggregate amount 
of tolls which shall have become due for passengers, and charged 
as above provided. 

“Sect. 6. That should the driver of any stage, coach, or other 
vehicle, belonging to such mail contractor or contractors, other than 
such as are entitled to carry passengers free of toll, neglect or refuse 
to report to any gate keeper the number of seats occupied in said 
stage, coach, or vehicle, it shall be the duty of such gate keeper to 
charge the proprietor or proprietors of such stage, coach, or other 
vehicle, at the rate aforesaid, for each and every seat which might 
be occupied in the same, to be recovered in an action of debt, in the 
name of the State of Ohio, i in any Court having competent jurisdiction. 

“Sect. 8. That the Board of Public Works, or their authorized 
agent, may be allowed to collect tolls from any proprietor or propri- 
etors of any line of stages, post-coaches, or other vehicles for the 
conveyance of passengers, quarterly ; and if any proprietor or pro- 
prietors of any such line of stages, post-coaches, or other vehicles as 
aforesaid, shall neglect or refuse to pay quarterly, that from and after 
such negle ct or refusal, the said proprietor or proprietors as aforesaid 
shall be ‘required to pay at each and every gate as they pass: Pro- 
vided, That the Board of Public Works, or ‘their authorized agent, 
shall have made out and presented to any such proprietor or proprie- 
tors, or any one of them, the amount of the toll due from him or them 
for each and ev ery gate.” 

The act of the legislature, of March 19, 1838, provides as follows: 

“Sect. 24. That the said Board of Public Works shall have power 
to revise the rates of toll to be paid by persons passing on or using 
the National road in Ohio, and so to modify the same, from time to 
time, as to raise and collect, in the most equal manner, the sum ne- 
cessary to defray the expenses incident to the preservation and repair 
of said road, to the erection of gates and toll-houses thereon, and for 
the payment of the fees or salaries of the superintendent, the collectors 
of tolls, and of such other agents as may be necessarily employed in 
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the repair rend preservation of the s same, scouts to the true intent 
and meaning of the act, passed February 4th, 1831, entitled ‘An 
act for the preservation and re pair of the United States road.’ ” 

The order of the Board of Public Works, above referred to, is as 
follows: 

‘* By virtue of the powers vested in the Board of Public Works, 
by the 24th section of the act ‘in addition to an act for the preser- 

vation and repair of the United States road,’ passed March 19th, 
1838, it is hereby 

“Ordered, ‘That instead of the rate of toll charged on each pas- 
senger by the Ath section of the act ‘fixing the rates of tolls on the 
National road,’ passed February 6th, 1837, there shall be charged 
ten cenis, at each gate, on each of such passengers.” 

In October, 1842, a suit was brought in the Court of Common 
Pleas, in Franklin county, against Neil, Moore & Co., for tolls on 
passengers conveyed in stages by the defendants, on the National 
road, and the following agreed statement of facts was filed: 

‘*In this case, the following facts are agreed by the parties: The 
partnership of the defendants, as alleged, is admitted. ‘The plain- 
tiff claims to recover for tolls on passengers carried upon the Na- 
tional road, in Ohio, in coaches belonging to the defendants, other 
than and besides one daily stage-coac ch, carrying the mail of the 
United States; which said coach, with the horses, passengers, and 
every thing else pertaining to it, was permitied to pass ‘toll free. 
The order of the Board of Public Works, hereto annexed, was made 
in due form, at the date thereof, and is to be admitted in evidence. 
The passengers upon whom toll is sought to be recovered, were car- 
ried by the defendants, as above mentioned, between the first days 
of April and October, a. p. 1842. ‘The defendants were contract- 
ors for carrying the mail of the United States upon said road, and 
said passengers were all carried in coaches in which a part of said 
mail was carried at the same time; the mail being thus carried in 
more than one coach, pursuant to orders from the postmaster-gene- 
ral; one coach, containing a part of the mail, and the passengers, 
and baggage, and every thing on it, being, at the same time, per- 
mitted to pass toll free, as above stated, The mail was carried in 
one line of coaches, down to the time stated in the annexed state- 
ment of the postmaster-general, which, together with the accompa- 
nying orders of the department, are taken in evidence in this case. 
Both before and since the construction of the National road, it was 
the uniform practice, in Ohio, to carry passengers on the coaches 
carrying the mail; and since the construction of the National road, 
no claim was made for toll on such passengers, or coaches, or on any 
thing pertaining to them, except as shown by the case of The State 
of Ohio v. Neil and Moore, 7 Ohio Rep. 132. Until the mail was 
earried in two separate lines of coaches, as specified in the said 
statement of the postmaster-general, and in the manner and for the 
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purpose therein mentioned, the defendants were required to carry 
the mail in two separate lines of coaches, and did so carry it ac- 
cordingly. It is admitted that the acts of the legislature of Ohio, 
and the orders of the Board of Public Works, in existence when the 
tolls in question accrued, did not reduce or increase the rates of toll, 
hereby established, below or above a sum necessary to defray the 
expenses incident to the preservation and repair of the said road, to 
the erection of gates and toll-houses thereon, and for the pay ment 
of the fees or salaries of the superintendent, the collectors of tolls, 
and of such other agents as may be necessarily employed in the pre- 
servation and repair of the same; but it is not intended by this ad- 
mission to preclude the defendants from objecting to the validity or 
legality of said charge of toll upon passengers, upon any ground they 
may think proper to take in the argument. It is understood and 
agreed that this case shall not in anywise prejudice the rights of the 
plaintiff, nor of the defendants, in any other suit, upon any demand 
not included in the facts hereby agreed. For the mutual conve- 
nience of the parties, this case is narrowed down so as to present 
only the question arising upon the facts above stated. Any material 
fact left out in this agreement, may be supplied, by proof, on the 
trial, by either party, “after giving the other party reasonable notice 
of such intention. “It is agreed by the parties that the whole num- 
ber of passengers charged with toll at all the gates, between the first 
days of April and July, A. D. 1842, was ten tho: isand seven hun- 
dred and lifiy-six, and that the whole number chargeable between 
the first day of July and October, a. p. 1842, was twelve thousand 
six hundred and seventeen; and that if the plaintiil’ be entitled to 
recover, judgment sha!l be entered for the sum of $1075 5*,8,, with 
interest from the first day of July, 1842, and $1261 675, with inte- 
rest from the first day of October, a. p. 1842, and costs, or for such 
other sums as may be due, computing the tolls on said passengers at 
any other rate than that fixed by the Board of Public Works, if the 
court deem it competent to adopt any oiher rate, with interest on the 
gross sums due on the first days of July and October above men- 
tioned, from those times respectively, and costs.” 

The Court of Common Pleas were of opinion that judgment 
should be entered for the plaintiff, and the damages were assessed at 
$2438 25. 

The defendants carried the case to the Supreme Court of Ohio, 
where, in December, 1843, the judgment of the court below was 
affirmed, and the following certificate was annexed to the record. 

*‘ And it is hereby certified, that on the trial of this cause the de- 
fendants set up and claimed the right and authority to transport, in 
their two daily lines of mail-coaches, which cerried the United 
States mail, under a contract with the postmasier-general, and by 
the authority of the United States, passe ngers travelling therei in, free 
of toll, along the United States road, in the state of Ohio, and 
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through the toll-gates erected by the said state thereon; that the 
said defendants set up and claimed this power and authority under 
and by virtue of the act of Congress approved the 2d day of March, 
A. p. 1831, entitled ‘*An act declaring the assent of Congress to 
the act of the General Assembly of the state of Ohio,” recited there- 
in; and that in said case there were drawn in question the construc- 
tion, effect, and validity, of said act of Congress, and the right and 
authority claimed by the said defendants under the United States, 
by virtue thereof, and that the decision was against the validity of 
said act to confer the right and authority so claimed.” 

The defendants sued out a writ of error, to bring this decision of 
the Supreme Court of Ohio before this court. 


Ewing, (in writing,) for plaintiffs in error. 
Swayne, for defendant in error. 


Ewing referred to the law of Ohio, passed in 1838, and the order 
of the Board of Public Works, (both of which have been already 
cited,) and then proceeded thus: 

Under this law and this order, there was charged against the 
plaintiffs in error, on passengers transported in one of their lines of 
coaches, in which they carried the United States mail, by order of 
the postmasier-general, a large amount of tolls, which charge, as 
stated in the agreed ease, is the foundation of this suit. 

I contend that the second proviso in the 4th section of the statute 
of Ohio, of February 4th, 1531, which exempts from the payment 
of toll ‘‘any stage or coach conveying the United States mail,” &c., 
when assented to by the act of Congress of March 2d, 1831, became 
and was an essential part of a contract, over which Ohio alone had 
no power or control. On the other side, T understand, it will be 
contended that the 15th section of the statute reserves to Ohio the 
right to alter or abolish that exemption at pleasure. ‘This is the first 
question which we present for the consideration of the court. 

If we leave out of view the 15th section, this statute, as assented 
to, is clearly a contract. By it the United States surrenders the 
road to Ohio, in consideration of which Ohio agrees to levy tolls, 
and keep the road in repair, and suffer the mails and other property 
of the United States to pass along it toll free. Now, could it have 
been the intent of the contracting parties to put it in the power of 
one of them to annul at pleasure a valuable provision of that con- 
tract, and is such intent unequivocally expressed in the 15th section ? 
Ithink not. Tt is not reasonable to suppose it, and the statute does 
not necessarily require, if, indeed, it will admit of a construction 
which will allow it. 

The first four sections of the statute contain, Ist, a contract. 2d, 
The means in detail, by which Ohio proposes to execute it on her 
part, couched in very special directions to the governor to that effect. 

3P2 
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The « contract was not properly an act of the legislature, and I do not 
admit that it was so considered or treated of in the 15th section. 
But all those matters which did not pertain to the contract, those 
provisions which touched not its execution, but the mode and man- 
ner of its execution, fell at once within the sovereignty of Ohio ; 
and the statute, so far as it relates thereto, became and was, to all 
intents and purposes, an act of her le .gislature. Now, there are here 
a contract and a statute. Ohio reserves the right to “change, alter, 
and amend” the statute, but surely not to change, alter, and amend 
the contract. Indeed, if there be a contract, such a provision would 
be void, because it would be inconsistent with and destructive of it. 
But the two provisoes in the 4th section, and the proviso in the 15th 
section, do all, as I think, look to the distinction between that which 
is contract, and that which is merely a legislative act. 

The first proviso in the 4th section, which makes some domestic 
exemptions from toll, with which Congress had nothing to do, (such 
as persons going to market, to public worship, &e.,) is couched in 
this language, * provided, that nothing in this act shall be so con- 
strued as to authorize” the collection of tolls from such objects; but 
it does not say that no tolls shall be collected from them. ‘This 
statute does not authorize such collection, yet some future act may. 
But the second proviso which follows this imme diately, and which 
might have been included under the first, without any ‘ provided 
also,” had it not been intended to place the two subjects in totally 
different categories, declares ‘that no toll shall be received or col- 
lected for the passage of any stage or coach conveying the United 
States mail,”? &c.—not confining it to the construction of this statute 
merely, as in the oiler case, but a universal prohibition, extending 
to all future time. 

The proviso in the 15th section seems to contemplate alteration 
and amendment in the rates of toll, not in the objects on which it is 
to be levied. 

‘Tt shall be lawful for the General Assembly, at any future session 
thereof, without the consent of Congress, to change, alter, or amend 
this act: Provided, that the same shall not be so changed, altered, 
or amended, as to reduce or increase the rates of toll hereby esta- 
blished below or above, &c.”” So that the objects exempted from 
toll by the second proviso, are, for that reason, out of the operation 
of the 15th section. ‘There may, it is true, be some inconsistency 
in the apparent ends and objects of the first proviso in the 4th and 
the proviso in the 15th section—the one implying that the objects 
subject to toll might, and the other that they might not, be thereafter 
extended. Yet both are inconsistent with the supposition that toll 
might be levied on the objects exempted in the second proviso. 
But it is still more important that the chief end and purpose of the 
contract would be frustrated and destroyed by allowing Ohio to re- 
peal that proviso. 
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But if Ohio had a right to change and alter that proviso, and if it 
were so Changed by the act of February 24th, 1837, it is restored 
by the 24th section of the act of March 19th, 1838. ‘That act em- 
powers the Board of Public Works to revise the rate of tolls on the 
National road, and to modify the same so as to raise and collect, in 
the most equable manner, the sum nece ssary to defray ex ‘penses, &e., 
“ace -ording to the true intent and meaning of the act of February, 
1831.” And the Board of Publie W orks, by virtue of the power 
so al in them, charged the toll which is the subject of this suit; 
so that at last the case rests upon “ the true intent and meaning of 
the act of February 4th, 1831,”’ just as it stood when it was adopted 
hy Congress, and became a contract between the United States and 
Ohio. 

2. I contend that the levy of the toll, which is the subject of 
this sult, was a violation of that contract. 

Nominally, and in expre ss words, by the statute of March 19th, 
1838, the second mail-coach, as well ‘as the first, is permitted (o 
pass toll free; but toll is charged against the proprietor of such coach 
for the passengers which are carried in it. Now, no toll is charged 
to persons who pass the gates, unless they pass in a mail-coach. 
Out of the mail-coach they go free—in it, toll is charged upon them 
against the proprietor, because he owns the mail-coach ; or, in other 
words, toll is charged upon the mail-coach to the amount of ten 
cents for each passenger which it carries. 

Now, it cannot for a moment be contended that, under this con- 
tract, (if it be a contract,) and within its spirit, either the horses 
drawing the mail-eoach, or the person driving it, can be charged 
with toll. It would be a mere evasion to contract that the mail 
should pass toll free, and yet charge toll on its necessary incidents. 
I think it would be equally so, thou; *h not at first view so striking, to 
charge toll on that which was its uniform incident at the time of the 
contract, because not absolutely indispensable to its passage. ‘Thus 
it is with the transportation of passengers. ‘The agreed case shows 
that, at the time of the contract, and before and since, it has been 
the uniform practice to carry passengers in the mail-coaches. 

It must be presumed that the contract was made with a view to 
that practice ; and in stipulating that the mail-coaches should pass 
free of toll, that both parties intended they should so pass with 
their usual incidents—horses, coachmen, guards, passengers. If not 
with all, with what part? It will be answered, that only which is 
necessary. But the question recurs, how far necessary, and who is 
to determine the necessity which will bring the case within the spirit 
of the contract? Horses are necessary, but how many? Persons 
to conduct the coach and protect the mail, but how many of them? 
May you take an agent or guard fre¢ e of toll? ‘The necessity for 
each of these is in the same degre e with the nec ‘essity of passengers— 
both tend to the security of the mail ; ; but it is possible that it may 
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go safely without either, and both or neither should be exempt from 
toll. 

Such was clearly the understanding at, and long after, the date 
of the contract. ‘The agreed case shows that Ohio permitted, and 
still permits, one daily line of mail-coaches to go, with its passen- 
gers, toll free. ‘There was, therefore, a perfect understanding as to 
what was carried, and should continue to be carried, in the mail 
coach, and partake of its exemption. But the state now claims to 
limit this exemption to the passengers in one daily line of mail- 
coaches, and to charge toll on those ‘transported i in the second daily 
line. I think there is nothing to warrant this limitation. — It is true, 
that at the time of making the contract the mail was carried in one 
daily line of coaches, but there is nothing in the contract to limit it 
to that; but, on the contrary, it must have been within the con- 
templation of the parties that the number of lines should be in- 
creased according to the wants of the country and the convenience 
of the department. ‘This, also, seems to be admitted; for the 
second line of coaches is permitted to pass toll free, if it carry no 
passengers. Now, if the first line of coaches has a right, under the 
contract, to carry its passengers tol] free, and if the second line has 
a right to pass toll free, no toll can be charged upon it for its pas- 
sengers, for they are just as much the usual and well understood in- 
cident of a second, as of a first line of mail-coaches. ‘Toll, there- 
fore, can be charged upon them only where the mail is put into more 
than one line of coaches wrongfully, for the purpose of avoiding the 
payment of toll. We show that such is not the case here. 

3. But I contend, also, that the coach carrying the United States 
mail, upon a post road established by law, is a matter over which a 
siate has no power or sovercignty, and which it cannot by law bur- 
den with any toll or imposition whatsoever. It is another question, 
how a road, which is the property of a state, is to be made a post 
road; but when it once is so, and fairly the property of the United 
States, as this road was, and is to that extent and for that purpose, 
thle state has no power to interfere with, lay burdens upon, or pre- 
scribe the manner of its use. ‘The mail is transported under a law 
of Congress, by contracts made with the postmaster-general. For 
the convenience of the public and the security of the mails, he re- 
quires it to be carried in coaches adapted to the transportation of 
passengers, and the contracts could not be executed according to 
their spirit, and with due regard to the safety of the mails, should 
the contractor fail to provide for the transportation of passengers. 
‘The compensation paid for carrying the mail is fixed with a view to 
these duties and conditions, and any tax or toll levied on a contractor 
on account of passengers, by so much lessens his compensation, or 
it compels the department to increase it to an equivalent amount. 
Nay, if such toll may be levied, it enables a state, at pleasure, to 
prohibit the transportation of passengers in all mail-coaches, and 
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thus take away its greatest safeguard. In like manner, the state 
might tax, at its toll-gates, even to prohibition, a guard passing upon 
and with the coach carrying the mail. ‘This case, as I view it, falls 
within the reasoning of the court in Dobbins v. The Commissioners 
of Erie county, 16 Peters, 448, 450. 

The transportation of the United States mail is a substantive power 
in Congress, to which the establishment of post-roads, though spe- 
cially granted by the constitution, is but an incident; for it can be 
only with a view to the transportation of the mail that Congress 
could use the power to establish post-roads, and the passage of the 
mail in the coach along the post-road, with the horses which move 
it, and the drivers who guide, and the passengers, or guards who 
protect it from violation, are, to borrow the language of the court, 
in MeCulloch v. Maryland, which is repeated by Chief Justice Mar- 
shall, in Weston v. The City of Charleston, 2 Peters, 46, ‘ those 
means which are employed by Congress to carry into execution the 
power conferred on that body by the people of the United States,” 
and ‘¢the attempt to use the power of taxation,” or the levying of 
tolls *¢on the means employed by the government of the union in 
pursuance of the Constitution, is itself an abuse, because it is the 
usurpation of a power which the people of a single state cannot 
give ;”’ for “the states have no power, by taxation or otherwise, to 
retard, impede, burden, or in any manner control the operation of 
the constitutional Jaws enacted by Congress to carry into execution 
the powers vested in the general government.” 

The right to tax these contracts for the transportation of the mail 
must operate upon the contractors before they make their bids, and 
thus have a sensible effect upon the contracts. If this power be 
allowed to exist at all, in this case “its extent depends upon the 
will of a distinct government. It may be carried to an extent 
which wiil arrest them entirely.” 





Swayne’s argument was as follows: 


Before proceeding to the discussion of the question arising in the 
case, I respectfully submit to the consideration of the court the fol- 
lowing preliminary points : 

1. ‘The act of the legislature of Ohio, of February 4, 1831, which 
lies at the bottom of this controversy, and upon which it must be 
determined, is a local state law, and, being such, this court, in giv- 
ing it a construction, will follow the decisions of the highest judicial 
tribunal of that state. McKean v. Delancy’s Lessee, 5 Cranch, 32 ; 
Polk’s Lessee v. Wendall, 9 Cranch, 87; Mutual Ass. Society v 
Watts, 1 Wheat. 279; Shipp et al. v. Miller’s heirs, 2 Wheat. 316; 
Gardner v. Collins, 2 Peters, 58; U. S. v. Morrison, 4 Peters, 127; 
Anderson et al. v. Griffin, 5 Peters, 151. 

“‘ We receive the construction given by the courts of the nation 


as the true sense of the law, and feel ourselves no more at liberty 
Vou. III.—92 
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to depart from that construction hes to de part from the words of 
the statute. On this principle, the construction given by this court 
to the Constitution and laws of the United States, is received by 
all as the true construction; and on the same principle, the construc- 
tion given by the courts of the several states to the legislative acts 
of those states, is received as true, unless it conflict with the Con- 
stitution, laws or treaties of the United States.” 

‘¢'This course is founded upon the principle supposed to be uni- 
versally recognised, that the judicial department of every govern- 
ment, where such department exists, is the appropriate organ for 
construing the legislative = ts of that government.”? Elmendorf v. 
Taylor et “al., 10 Wheat. 152. 

& Nor is it questionable that a fixed and received construction of 
their respective laws in their own courts, makes in fact a part of the 
statute law of the country, however we may doubt the propriety of 
that construction.” Shelby et al. v. Guy, 11 Wheat. 361. 

If there be doubt in the minds of the court as to the proper 
construction of the legislative act of 1831, that doubt will be so re- 
solved as to sustain the claim of the defendant in error. 

‘The presumption must always be in favour of the validity of 
laws, if the contrary is not clearly demonstrated.”? Cooper v. ‘Tel- 
fair, 4 Dall. 14. 

If the first of these points be sustained, it determines this case. 
This identical question has been twice decided by the highest court 
of judicature of the state, in favour of the defendant in error. ‘The 
first of these decisions was made in 1835, by the Supreme Court 
of the state, sitting in bank, (The State of Ohio v. Neil & Moore, 
7 Ohio Rep. 132;) the second, by the Supreme Court in this ease. 

Why is this point not tenable? It is true, Congress assented to 
the act of the legislature ; but that assent was given without limit or 
qualification. It does not make the act any the less ‘ the act of the 
legislature of a particular state’—nor does it in any wise change 
the principles upon which it is to be construed. Iam unable to 
perceive any reason why its construction should not be determined 
by the same lights which are applied in this court to other state 
enactments ; and I think it may be safely eager that every argu- 
ment advanced in the authorities cited, to sustain the principle 
which they decide, applies with undiminished force in this case. 

If in this I err; if these two solemn decisions of the highest judi- 
cial tribunal of the state have not settled the question, then I rely 
upon the merits of the case. 

Before considering them, it is proper briefly to advert to the cir- 
cumstances under which the road was ceded by the United States 
to the state of Ohio. 

‘¢ In the construction of the statutory or local laws of a state, it is 
frequently necessary to recur to the history and situation of the 
country, in order to ascertain the reason as well as the meaning of 
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many of the provisions in the -m, to enable a court to apply with pro- 
priety the different rules of construing statutes.”? Preston v. Brow- 
der, 1 Wheat. 115. 

At the time of the passage of the act of the legislature, of 1831, 
a considerable part of the road in Ohio had been finished and in use 
some time. It was rapidly going to ruin. ‘The general govern- 
ment made no appropriations, and took no other step to keep it in 
repair. ‘There was no prospect of any such provision being made. 
The same course had been pursued in regard to the road east of the 
Ohio river, and large sections of it were nearly impassable. Under 
these circumstances, the state of Olio came forward and proposed 
to take charge of the road within her limits, and keep it in repair 
upon the terms specified in the act referred to. Congress immedi- 
ately assented, and the state thereupon took charge of the road. 
This act provided for a loan of money to the road fund. Such loans 
have been frequently made since for repairs; and notwithstanding 
that the tolls have been repeatedly extended and enlarged, both as 
io objects and rates, the road is at this time largely in debt, and yet 
needs constant and large repairs. With all the tolls now levied 
upon it, Ineluding the important item in ¢ ontroversy in this suit, the 
road is a heavy burden to the state, and has reé quired, and still re- 
quires unremitted v igilance and effort to prevent it from becoming 
an entire ruin. 

Treating the question under consideration as an open one, I lay 
down two propositions : 

Ist. That the state has as broad a right to levy and collect tolls 
upon this road, as if it had been constructed by her, without the 
United States having been in any wise connected with it; subject, 
however, to this perpetual and only restriction—that the whole 
amount collected shall be neither more nor less than sufficient to 
meet the costs and charges, direct and incidental, of keeping the 
road in repair. 

2d. ‘That the levying of toll upon passengers conveyed in mail- 
coaches is not in conflict with the proviso in the -lth section of the 
act of 1831—*‘ that no toll shall be collected for the passage of any 
stage or coach conveying the United States mail, or horses bearing 
the same.” 

If the first of these propositions be sound, the second is not ma- 
te i in this ease. T rely, however, confidently upon both. 

As to the first proj sition. 

i has been shown ies dy that Congress consented unqualifiedly 
to all the provisions of the act of the legislature of February 4, 1831, 

For the sake of clearness and omtinuity of view, at the hs izard 
of being tedious, I will here again quote the 15th section of that act. 
It is the turning point of this case. 

“ Sect. 15. That it shall be lawful for the General Assembly at 
any future session thereof, without the assent of Congress, to change, 
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alter or amend, this act geanided the same shall not be so changed, 
altered or amended, as to reduce or increase the rates of toll hereby 
established, below or above a suin necessary to defray the expenses 
incident to the preservation and repair of said road, to the erection 
of gates and toll-houses thereon, aud for the payment of the fees or 
salaries of the superintendent, the collectors of tolls, and of such 
other agents as may be necessarily employed in the preservation 
and repair of the same, according to the true intent and meaning of 
this act.”’ 

First. The power ‘to change, alter, or amend,” is given in the 
broadest language. What is the restriction? Simply that ‘the 
rates of toll” thereby established, shall not be reduced or increased 
‘below or above a sum necessary” for the preservation and repair 
of the road. ‘This is the only restriction upon the power of the 
state. ‘The object of both parties was to preserve the road. Con- 
gress asked no guaranty beyond this, and the state gave none. To 
secure the preservation of the road, and at the same time to get rid 
of the burden, was the inducement to the general government. To 
prevent the destruction of the road, and to provide the means of 
preserving it, from the road itself, was the purpose of the siate. 

Such being the only restriction upon the power of the state, when- 
ever any act is done by her, the validity of which is que stioned, the 
true mode of arriving at a ‘sound conclusion, is to inquire whether 
it is within this restriction. If it be not, however unwise or impo- 
litic it may be, it is as valid as any other act of the state. 

Since the passage of the act of 1831, various objeets, not enume- 
rated in it, have been subjected to toll; but it is admitted in the 
agreed facts, that the ‘‘ rates” of all the tolls are neither above nor 
below the sum prescribed in the act. Passengers in one of the lines 
of mail-coaches are a part of these objects. Are they within this 
restriction? Suppose the stages and horses carrying the mail had 
in like manner been embraced in these objects, and subjected to 
toll, as upon other turnpike roads; how could they be said to be 
within a restriction, which does not allude to them in the most dis- 
tant manner, and which relates to a wholly diiferent subject ? 

It may possibly be contended that the proviso in this section is 
confined to the rates of toll upon the objects enumerated in that act. 
If atbe so, it is immaterial in this case. ‘The tolls in that act have 
been tepeatedly increased, but never reduced. If this construction 
be adopted, then the agreed facet, that all the tolls (including those 
upon new objects) are neither “ below nor above” the sum required 
to be collected, is an immaterial matter. Whichever construction 
be adopted, it is clear that levying toll upon an object not subjected 
to toll by the act of 1831, is not within this restriction. 

The literal meaning of this proviso may possibly be as suggested, 
but a few words will be suflicient to show that such is not the pro- 
per construction. If it were, this absurd consequence would follow; 
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the state may raise the tolls upon the objects specified in the act so 
high as to yield a sum sufficient to keep the road in repair: and in 
addition, levy any amount of tolls upon other objects, and apply it 
to other purposes. 

To insist upon such a construction, would be about as rational as 
for the defendant in error to contend, that coaches carrying a part 
of the mail are not within the terms and meaning of the clause ex- 
empting from toll coaches carrying the mail. 

If we look beyond the letter of the proviso to the context of the 
act, no doubt can remain as to its true meaning. Ether construe- 
tion, however, affects the defendant in error alike, and suits equally 
with the views here presented. 

After this examination of the subject, can it be doubted, that it 
was the intention of both parties, when the acts of 1831 were passed, 
that the state should have all the power claimed for it in this propo- 
sition, subject only to the restriction mentioned. 

Second, The act of February 4, 1831, contains a proviso, at the 
end of the Ist section, and two at the close of the 4th section, to 
which, in connection, I desire to call the attention of the court. 

‘The first provides that the number of gates on the road shall not 
exceed one for every twenty miles. 

The second exempts from toll, persons passing to or from public 
worship ; or, to or from musters ; or, to or from their common busi- 
ness on their farms or woodlands; or, to or from a funeral ; or, to or 
from a mill; or, to or from their common places of trading, or 
market, including their carriages and horses, or oxen drawing the 
same. 

The third exempts from toll, any stage or coach conveying the 
mail of the United States, and the horses drawing the same; any 
wagon or carriage laden with the property of the United States ; any 
cavalry or other troops of the United States; arms or military stores 
belonging to the United States ; arms or military stores belonging to 
any of the states, or to any person on duty in the military service 
of the United States, or of the militia of any of the states. 

All these provisoes stand upon the same footing. ‘They are alike 
obligatory as to duration and inviolability. 

It the state can “ alter, amend, or change” any of them, she can 
all. She can abrogate all or none. All or none were intended to 
be perpetual and unalterable. 

The state has found it necessary, besides increasing the rates of 
toll, to increase the number of gates. ‘There are gates now every 
ten miles, and, in some instances, ‘‘ half gates’? at the end of five 
miles. e 
She has abrogated the exemption from toll in favour of those 
going to mill, market, and their common places of trading. 

She has abrogated nearly all the other exemptions. 

‘That in favour of mail-coaches and horses is one of the few left. 
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Was it a violation of the act of 1831 to erect these gates, and 
abrogate these exemptions? Was it within the restriction con- 
tained in the 15th section ? 

Have not all those passing the additional gates, and all those 
going to mill, market, or their usual places of trading, much more 
ground for complaint th an the pl uintills in error 

Can they resist the payment of the new tolls — upon them ? 

If the state had a right to make these changes in the aet of 1831, 
and to abrogate these exemptions, has she not the same right to 
abrogate the remaining exemption as to mail-coaches, whenever she 
may think proper to do so? Whierein lies the difference, and how 
are the eases distinguished ? 

It will be observed that these exemptions contain no words of 
perpetuity. 

‘The part of the statute which contains them is separated from the 
part containing the power to alter and amend and resiricting it, by 
ten intervening sections, which are wholly silent upon the subject. 

If it had been the intention of the legislature that this exemp- 
tion as to mail-coaches and horses should be perpetual, would there 
not have been added, at the end of the 15th section, afier the other 
perpetual restriction which it contains, a clause like this: 

“ And provided also, That no toll shall ever be collected from 
any stage-coach carrying the mail of the United States, nor from the 
horses drawing the same.” 

Nothing of this kind is to be found in any part of the act. 

I think these views fully sustain the first proposition. 

2. As to the second proposition. 

‘The ground upon which the plaintiffs in error mainly rely, is, I 
understand, that passengers conveyed in coaches carrying the mails 
are within the proviso of the fourth section of the act of 1831, 
which exempts the coach and horses from toll, and consequently 
that such passengers are exempted also. 

If this were so, I think [I have shown, that a was in the power 
of the legislature at any time to abrogate all or any part of this 
exemption, and if it were necessary, I might sat ly contend that as 

respects such passengers, the legislature has done so. 

But [ rely confidently upon the proposition, that such passengers 
are not within this exemption. 

In the year 1835, the Supreme Court of Ohio, in bank, in a case 
between the same parties, ( (adverted to elsewhere in this argument 
in another connection,) delivered the following unanimous judg- 
ment upon this point : 

«Hirst, then, is the act ajhe General Assembly imposing this 
toll, unconstitutional? Or, in other words, is it a tax on the coach 
itself, calculated in its consequences to impede or obstruct the con- 
veyance of the United States mail? We hold the negative. ‘The 
coach, the horses, the drivers, and the proprietors are exempted in 
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express terms. But it is said that contracts for the transportation 
of the mail were made in reference to the conveyance of passen- 
gers. Such may have been the case. The postmaster-general is 
not authorized, however, to make any contract exempting passen- 
gers, either in ‘coaches, or on foot, from the payment of toll. His 
contracts can extend only to the mail, and the mode of its convey- 
ance. ‘The defendants have the 1 ight to the road secured to them 
by the acts of Congress, and of the Assembly, free from toll, for 
such carriages, horses, and attendants, as may he necessary to en- 
able them fully to comply with their contracts; but when they 
attempt to go beyond this, and resort to means to increase their 
profits, not necessarily connected with their contracts, they, like 
others, are rightfully subje ‘cted to the inconvenience of paying the 
toll, which the convenience of a good road imposes. 

« The proposition cannot, we think, be maintained, that passen- 
gers are necessary for the conveyance of the mail, and if they are 
not, a tax on them is, in no light in which the subject can be 
viewed, a tax on the coach itself, nor calculated, in its consequences, 
to impede or obstruct the transportation of the mail.’’ State of 
Ohio v. Neil & Moore, 7 Ohio Rep. 133. 

This opinion was adhered to and deliberately affirmed in the case 
at bar. ‘The reasoning of the court seems to me to be conclusive. It 
covers the whole ground of the objections urged by the plaintiffs in 
error. Further discussion ean add little to its foree. I should not 
fear to rest this part of the case entirely upon it. The proposition 
which it maintains, however assailed, requires, I think, little effort 
to support it. It seems to me to be such, as almost to present one 
of those cases, in which “ the truth is discoverable by its own light, 
Without the aid of argument.” 

This toll is levied, not upon the plaintiffs in error, but upon the 
passengers conveyed in their coaches. If those from whom it is 
exacted pay it, surely it is no burden upon those who convey 
them. ‘The latter are not compelled to pay it, unless they assume 
it. Stripped of all circumlocution, the language of the plaintiffs 
in error 1s, in effect, this: Allow us to receive this toll, instead of 
the state, and the mail will be carried at less cost to the Post-office 
Department. The same reasoning upon which they rely, would 
apply equally to every thing else they may choose to carry in their 
mail-coaches, or, indeed, in any other vehicle in which they may 

carry a part of the mail, with the sanction of the postmaster-gene- 
ral. The answer is, that the general government has not asked, 
and that the state had not cone eded, any such exemption. I do not 
see but that the same argument wouldgapply with equal force to any 
other toll collected on the road. Give to the plaintiffs in error any 
other toll, and undoubtedly they would carry the mail at so much 
less cost to the government.—The circle of this argument is wide 
enough to include every toll levied upon the road. If we depart 
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from the construction of die comantien, contended for by the de- 
fendant in error, where shall the departure be limited ? 

Another act of the legislature of Ohio provides, that ‘ all boats’ 
belonging to the United States “shall be permitted to navigate 
either of the canals of this state, free from the payment of tolls.” 
38 Ohio Laws, 87. Does this exemption of the boat from toll, 
exempt from toll also the lading upon it belonging to private indi- 
viduals? If the exemption of the coach exempts the passengers, 
why does not the exemption of the boat also exempt the lading ? 

Before and at the time of the passage of the act of 1831, it Ww as 
no more ‘usual’? to convey passengers in mail-coaches on the 
National road, than it was before and at the time of the passage of 
this law, to transport lading in boats upon the canal. ‘If not 
necessary, it is useful” in the same manner. Were the boat re- 
moved, by contract, from point to point upon the canal, the exemp- 
tion of the lading would as much lessen the cost of the removal of 
the boat, as the exemption of the passengers would lessen the cost 
of the transportation of the mail. Were the boat a mail-boat, the 
exemption of the lading would be much more important to the 
United States than the exemption of passengers as claimed in this 
case. Lading is as closely associated with the idea of a boat upon 
the canal, as passengers are with that of a mail-coach on the Na- 
tional road. ‘The term boat as much includes lading, as the term 
mail-coach does passengers. I am aware of no argument applica- 
ble to one, that does not apply equally to the other. In my appre- 
hension the parallel is perfect. 

To insist seriously that the exemption of the boat exempts the 
lading, would probably be deemed by all a gross absurdity. Does 
not this claim of the plaintiffs in error, by the clearest analogy, em- 
brace that case and lead to this result ? 

A proposition leading to a consequence so absurd, must, itself, 
necessarily be unsound. 

It will be observed that the decision of the Supreme Court in 
1835 was made before the plaintiffs in error entered into the contract 
with the postmaster-general, which was in existence when this 
cause of action arose. That ‘contract w as made, and this liability 
incurred, of course, with full knowledge of that decision. 

It will also be observed that the objection to the toll in question 
does not come from the general government, which is said to be 
aggrieved, nor from those upon whom the toll is laid, but from the 
mail contractors, who have voluntarily assumed a vicarious respon- 
sibility for their passengers, and patriotically seek in this suit, un- 
bidden, to vindicate the violated rights of the United States. 

Upon what consideration this is “done, it is not material to in- 
quire. 

Since the foregoing was written, I have seen the argument of the 
plaintiffs in error. It renders a few additional remarks necessary. 
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It is not denied that it was within the power of Congress to sur- 
render the road to the state upon any terms that might be agreed 
upon. ‘The whole question is, What were the terms? They are to 
be found in the 15th section of the act of 1831. ‘There is the ‘ con- 
tract.””. The power to “alter, change, and amend,” is, (as before 
remarked,) unlimited by ‘any qualification,’? except as to the 
amount to be collected. Mr. Ewing’s argument would change the 
contract, and impose a condition which is contrary both to the terms 
and implication of the agreement. In order to warrant his construc- 
tion of this act, it would be necessary (as suggested in the preceding 
argument) to ‘‘ dislocate” the proviso upon which he relies from its 
place in the 4th section, and, thrusting it over the ten intervening 
sections, interpolate it as a second proviso at the end of the 15th 
section. Otherwise, it is clear that the construction for which he 
contends is both grammatically and logically incorrect. It is only 
by confusing these provisoes together, and losing sight of their dif- 
ferent and relative places in the context, that any doubt can arise on 
this point. 

It is admitted that it was competent for the state to abrogate all 
the exemptions contained in the 4th section, except that relating to 
mail-coaches. The distinction attempted to be established between 
that and those which precede it, is unwarranted by any principle of 
construction with which I am acquainted. They stand upon the 
same footing, and are all alike alterable or unalterable. 

When the act of 1831 was passed, the legislature obviously be- 
lieved that the road, with all the exemptions specified in the 4th 
section, would yield a sum sufficient for its preservation. But as 
the experiment was an untried one, the state was willing to bind 
herself by no restriction whatever, but that the sum collected should 
be neither more nor less than sufficient to keep the road in repair. 
I{er experience has shown the wisdom of this caution. 

The act of February 6th, 1837, imposes a toll at each gate, of 
three cents, upon the passengers in question. ‘The act of March 
19ih, 1838, authorizes the Board of Public Works to “ revise”’ the 
rates of all the tolls—‘‘ to be paid by persons passing on, or using, 
the National road.’’ In the exercise of this power the board has 
raised the toll in controversy from three to ten cents. It is admitted 
that they have not transcended the limitation contained in the 15th 
section of the act of 1831. Their action, then, is ‘¢ according to the 
true intent and meaning of the act of February 4th, 1831.” The 
legislature used the language just quoted in the act of 1838, ob- 
viously with a view to the restriction contained in the 15th section 
of the act of 1831, and not, as intimated in argument of the plain- 
tiff in error, for the purpose of submitting the question to the board, 
as an open one—whether the act of 1831 permitted such a toll to be 
exacted. That question had been determined by both the legisla- 
ture and the Supreme Court. ‘The duty devolved upon the board 
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was, to “revise,” upon the principles indicated, the pre-existing 
tolls. 

It is said that the state still exempts from toll the two lines of mail- 
coaches, and the passengers conveyed in one of them. 

This is true; and the exempiion is practically larger and more 
injurious to the fund arising from the road, than it was when the 
act of 1831 took effect. ‘Then, the exemption was confined to one 
line of coaches and the passengers conveyed in it. How long the 
state will be able to continue this exemption in its present extent, 
will depend upon the amount of expenditure necessary to keep the 
road in repair. She is bound by her contract with the United States 
to collect this amount. ‘The sum constantly increases as the road 
becomes more worn. Her forbearance during the few years which 
has elapsed since she took charge of the road, can surely afford no 
argument against any right to which she is entitled under a fair con- 
struction of the act of cession. 

It is said, also, that this road ‘is a post road established by 
law.”’ 

Admitting this to be so, in my view of the subject it does not 
affect the question under consideration. But the assumption is 
erroneous. Congress has designated the points where post-oflices 
shall be established, and directed the mail to be conveyed to them; 
but the road is not specified upon which it shall be conveyed. 
This, then, is no more ‘a post road established by law,” than any 
other road over which the mail is carried. Indeed, the power to 
establish post roads, it is said, has never been exercised by Congress 
in any instance. 3 Story’s Const. 43. 

Whenever this power shall be exercised either as respects state 
roads already existing, or those to be constructed for that purpose by 
the general government, a host of new and most difficult questions 
will at once arise between the several states and the United States. 
A glance at the learned work referred to will show them. It is un- 
necessary to consider any of them here. 

This not being a post road established by law, the argument 
founded upon that assumption falls to the ground. 

It may, however, be contended, that this and all other roads upon 
which the mail is conveyed, are established as post roads by neces- 
sary implication from the acts of Congress establishing post-offices 
upon them, and directing the mail to be conveyed to such offices. 

If so, the answer is obvious. If the United States buy in the pro- 
perty of a debtor in satisfaction of a judgment, such property is still 
liable to taxation by the state. A branch of the Bank of the United 
States was not liable to be taxed, but the real estate held by the 
bank, which the branch occupied, was so liable. 

It has never been questioned that the coaches and horses belong- 
ing to the contractor, which he uses in the transportation of the mail, 
are liable to taxation by the state, like all other individual property ; 
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and if the contractor convey the mail upon a turnpike on which tolls 
are collected, he is liable to the same tolls as other persons. ‘The 
power to levy such taxes and collect such tolls, is within the excep- 
tions distinctly recognised in all the cases dec ded by this court in 
which this subject has been considered. 4 Wheat. 316; 9 Wheat. 
867; 12 Wheat. 136; 2 Peters, 46; 16 Peters, 442. 

‘The argument upon the other side is broad enough to maintain 
the proposition, that such coaches and horses are exempted both 
from taxation and toll. 

Whenever the general government uses the instrumentality of 
private means to effect its os such means are liable to taxation 
or toll, as the case may be, to the same extent as if they were em- 
ployed i in the business of private individuals. ‘This reasoning applies 
as much to this road as to any other; and the case must necessarily 
turn upon other points. 

It is strenuously contended, that the exemption of the coaches and 
horses from toll, exernpts also the passengers as an “incident.” 

It will be readily perceived by the court, that if the argument of 
the defendant in error fail on all the other points, yet, ‘unless the 


plaintiff in error succeed in maintaining this proposition, the judg- 
ment below mus! be affirmed.” 





If my recolleciion serves me correctly, it is not many years since 
the transportation of p issengers In the mi al lines, on the great routes, 
was greatly restricted, if not entirely prohibite .d, by the head of the 
Post-office Department. Does he Areas for "the conveyance of 
passengers? Is that a matter about which the government concerns 
itself? The letter of the postmaster-general in this case sets up no 
such Claim as is insisted upon by the plaintif in error, and manifests 
no interest in the subject 

ft has been held by this court, that a branch of the B Sank of the 
United States was not liable to taxation by a state, but that the stock 
in the bank, held by a citizen of the siete, was. 4 Wheat. 316. 
Was not the argument for the exemption of the stock in that case 
much stronger than the argument for the exemption of the passen- 
gers here? ‘The analogy is too obvious to need comment. If the 
right claimed to collect to! : from passengers be sustained, it is appre- 
hended that ‘ihe state might tax at its toll-gates, even to prohibition, 
a guard passing upon a coach carrying the ra: ail.” "The connection 
between the mail and the coach, horses s5 driver, and guard, is cer- 
tainly very different from that which subsisis between the mail and 
the passengers. No right has been asserted by the legislature to 
collect toll from the proper incidents of the mail upon this road. 
When such a ease shall occur, it will be eariy enough to adjudicate 
upon it. The question in this case is a very different one. It relates 
solely to passengers. 


For a fuller examination of this point, I refer to the preceding 
argument, 
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Ewing, in reply. 

I have said in the opening argument, that the National road in 
Ohio was, at the time of the transfer to that state, and still is, a post 
road. ‘This is denied by Mr. Swyane. 

Acts of Congress, passed every four years since its construction, 
direct that the mail shall be carried daily from town to town, (as 
from Wheeling to Zanesville, and thence to Columbus,) which towns 
are upon the National road. ‘The agreed ease shows that the mail 
was so carried upon said road ever since its construction. The usage 
applying the law to this road, and the subsequent laws coinciding 
with the usage, the re servation in the contract of the right to trans- 
port the mail along the road, and its subsequent continued transpor- 
tation, make it, I contend, as fully a post road, as if it had been 
expressly declared so by act of Congress. 


Mr. Chief Justice TANEY delivered the opinion of the court. 

This case has arisen out of two acts of Assembly, passed by the 
legislature of Ohio, one in 1837, and the other in 1838, and an or- 
der of the Board of Public Works of that state, whereby a toll has 
been imposed upon passengers travelling in the mail-stage on the 
Cumberland road. 

We have already, at the present term, fully expressed the opinion 
of this court, in relation to the compacts between the United States 
and the states of Ohio, Pennsylvania, Maryland, and Virginia, con- 
cerning this road, and the rules by which they ought to be interpret- 
ed. It is only necessary, therefore, on this occasion, to apply the 
principles there stated to the case before us. 

The material parts of the laws in question are the 4th section of 
the act of 1837, and the 24th section of the act of 1838. The first 
imposes a toll of three cents on every passenger in the mail-stage, at 
each toll-gate ; and the second authorizes the Board of Public Works 
to revise and modily the rates of toll to be paid by persons using the 
road; and in pursuance of this authority the board passed an order 
raising the toll on each passenger in the mail-stage to ten cents. 
But no toll is charged, either by the law or the order of the board, 
upon persons travelling in any other carriage. 

The 4th section of the act of 1831, whereby the state of Ohio pro- 
posed, with the assent of Congress, to take charge of the road and 
keep it in repair, contains a specific enumeration of the tolls she in- 
tended to charge upon carriages of every description, and other pro- 
perty ; and after making this enumeration, the section concludes with 
the following proviso: ‘* That no toll should be received or collect- 
ed for the passage of any stage or coach conveying the United States 
mail, or horses bearing the same, or any wagon or carriage laden 
with the property of the United States, or any cavalry or other 
troops, arms or military stores belonging to the same or to any of 
the states comprising this union, or any person or persons on duty 
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in the military service of the United States, or of the militia of any 
of the states.” 

We shall hereafier speak of the 15th section of this act, which has 
been supposed to justify the toll in question. But, subject to the 
modifications, if any, authorized by that section, the entire contract 
in relation to the tolls, offered by the state and accepted by Con- 
gress, is to be found in the 4th; the residue of the act containing 
nothing more than detailed regulations for the collection and appli- 
cation of the tolls. 

At the time this compact was made, it was well known that the 
mail was always transported by contractors, and that whenever it 
was conveyed in carriages, the vehicles belonged to them, and were 
their own private properiy, and not the property of the United 
States. It was equally well known that upon this road, as well as 
many others, the postmaster-general, in his contracts, uniformly re- 
quired that the mail should be carried in a stage or coach capable 
of accommodating a certain number of passengers, the presence of 
the passengers being regarded as adding to the safety of the mail, 
and superseding the necessity of any other guard. 

This mode of transporting the mail must have been perfectly 
known to the state in 1831, when the agreement was made; and in 
providing for the exemption of carriages conveying the United States 
mail, both parties must have intended to exempt the vehicles usually 
employed in that service; and that carriages belonging to the con- 
tractors, although carrying passengers, were to pay no toll, while all 
other vehicles were to be charged at the rate specified in the law. 
The reason of this exemption is evident; fora toll charged upon the 
carriages of the contractor would, in effect, be a charge upon the 
Posi-ollice Department, since the contractor would be obliged to 
make provision for this expense when bidding for the contract, and 
reculate his bid so as to cover it. 

In the proposition made by Ohio, nothing was said of a toll on 
the passengers in a carriage of any kind, but the charge is made upon 
the carriage itself, according to its description, and the number of 
horses, without any regard to the number of persons that may be 
travelling in it; and it is evident that it was at that time supposed 
that the rates specified and agreed on would prove sufficient to keep 
the road in repair, and that the United States would always there- 
after have the free use of it, for mail-carriages of the usual kind, 
without any burden upon them, direct or indirect. 

If the expectations of the parties had been realized, and the tolls 
mentioned in the law had produced revenue enough to preserve the 
road, no one, we think, would have supposed that tolls could be 
collected from passengers in the mail-stage, or that the specified 
charges upon the carriages could have been reduced, and the defi- 
ciency supplied by a toll upon persons travelling in the carriages 
which conveyed the mail. 
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In the case of Searight v. Stokes and others, we have already 
said, that with an agreement like this before us between the United 
States and a state, we must look at the relation in which the parties 
stood to one another, as well as to the subject-maiter of the contract, 
and the object which the high contracting partics intended to aitain ; 
and we must expound it upon principles of justice, so as to accom- 
plish the purposes for which it was made, and not " defe ‘at their ma- 
nifest intention, by a narrow and literal interpretation of its words, 
And regarding it in this point of view, we think it very clear that 
no part of the burden of supporting this road was intended to be 
levied upon the United States, but was to be obtained altogether 
from other sources; and that the relative position and privileges of 
the mail-coaches in regard to tolls, as prescribed in the law, were 
to be always afterwards maintained, unless a deficiency or supera- 
bundance of revenue should render it necessary to increase or di- 
minish the rates fixed in the law. For if this were not the case, the 
whole detailed and particular provision in relation to the things to 
be charged, and the rates to be imposed, as set forth in the law of 
Ohio, and so cautiously recited in the act of Congress consenting 
to the surrender of the road, would be nugatory and wiihout an 
object. On the other hand, this mode of proceeding was the natural 
and proper one, where two sovereignties were contracting with 
each other by means of legislative action; and it was obviously 
adopted by the parties in this instance in order to show the terms 
proffered by Ohio, and assented to by C ongress, and forms the con- 
ditions of the e ompact between them, so far as their respective rights 
were concerned. 

We proceed to apply these principles to the question before us 
The law of the state, and the order of its Board of Public Works, 
impose a toll upon every one travelling in the mail-stage, while the 
passengers in every other vehicle are allowed to go free. If this can 
he done, it is manifest that the United States will derive no benefit 
from the eompact, and so far from enjoying the privilege for which 
they stipulated, and for which they paid so heavily in the construe- 
tion of the road, a large portion of the burden ‘of repalrs will be 
thrown upon them. ‘This is strikingly illustrated by comparing the 
toll charged upon coaches similar to those e employed in conveying 
the mails, with the toll indirectly le vi ‘d upon the : mail-stage, by a 
charge upon its passengers. Aceerding to the rates contained in 
the law of which we are speaking, a four-wheel e2 riage, drawn by 
four horses, pays at a cate thirty-one and a quarter cents, and if 
it is not conveying the mail, it pays nothing on its passengers. This 
sum is therefore the whole amount of the toll to which it is lable. 
Now the mails on this road have, we understand, been always 
transported in coaches of the above description, and although under 
the order of the Board of Publie Works no toll is charged directly 
upon the carriage, yet every passenger must pay ten cents at each 
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gate, so that the carriage of a mail-contractor, containing six pas- 
sengers, pays nearly double as much as a like carriage owned by 
any one else with the same number. And what still more strongly 
marks the disadvantages to which the United States are subjected by 
this order of the board, these passengers may be persons in the ser- 
vice of the United States, passing along the road in the execution of 
some public duty, for the order makes no exceptions in their favour. 
And although this toll, in form, is laid upon the passengers and not 
upon the vehicle, the result is the same; for in either case it is, in ef- 
fect, a charge upon the proprietor of the carriage, diminishing his pro- 
fits in that portion of his business; and when thus levelled exclu- 
sively at passengers in the mail-stage, it accomplishes indirectly what 
evidently cannot be done directly by a toll upon the carriage, and in its 
consequences must seriously affect the interests of the United States. 
For in bidding for a contract upon a road so much travelled as this, 
the bidder would undoubtedly be greatly influenced by the advan- 
tages which a contract would give him in the conveyance of passen- 
gers, as his carriages, when carrying the mail, are entitled to go free. 
But if they, and they alone, are to be subjected to this burdensome 
and unequal toll, it is obvious that he must seek to reimburse him- 
self, by enlarging his demand upon the government. Indeed, if this 
system of levying toll can be sustained, the mischief may not stop 
here; and it will be in the power of any one of the states through 
which the road passes so to graduate the tolls as to drive all passen- 
gers from the mail-stages into other lines, and by that means compel 
the United States, contrary to their wishes, and contrary to the pub- 
lic interest, to transport the mails in vehicles in which no passenger 
would travel. 

Nevertheless we do not mean to deny the right of the state to 
impose a toll upon passengers in the mail-stages, provided, the 
power is exercised, in a manner and upon principles, consistent 
with the spirit and meaning of the argument by which the road was 
transferred to the care of the states. On the contrary, in the case of 
Searight v. Stokes and others, we have already said that such a toll 
may be lawfully collected. But as no toll on passengers had been 
proposed by the law of Pennsylvania, the opinion, on that occasion, 
is expressed in general terms, as to the right; the case then under 
consideration, not calling upon the court to speak more particularly 
upon the subject. ‘The Ohio law, however, brings the question 
directly before us, and makes it necessary to state more fully and 
precisely the opinion of the court. 

The true meaning of the compact we understand to be this. The 
carriages carrying the mail, with their passengers, travelling in the 
known and customary manner, were to pass toll free, as well as 
other vehicles laden with the property of the United States and the 
persons employed in their service, as mentioned in the proviso 
hereinbefore recited; and the road was to be kept in repair by the 
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revenue derived from the tolls specified in the Ohio law, ac cording 
to the rates there set forth, provided they should prove to be sufh- 
cient for the purpose. No toll was at that time proposed upon 
passengers in any vehicle, and passengers in the mail-stage there- 
fore had no peculiar privilege in going free, and merely passed 
along the road upon the same terms with those who were travelling in 
other carriages. And as the compact contains no stipulation for the 
exemption of travellers in the mail-stages, the general government 
can demand no advantages in their behalf, which are not extended 
to passengers in other vehicles. But they have a right to insist that 
the equality upon this subject, which the law of Ohio originally pro- 
posed, shall still be maintained ; that the privilege and advantages 
intended to be secured to the carriages conveying the mail, over 
those granted to other vehicles, shall be preserved in substance and 
reality as well as in form; and that the passengers in the mail- 
stages shall not be selected and set apart, as the especial objects 
upon which burdens are to be laid, and to which travellers in other 
carriages are not to be subjected. 

If, therefore, the revenue from the road, according to the rates 
originally agreed on, was found to be inadequate, then the state had 
undoubtedly a right to increase the rate on any thing before subject 
to toll ; or might, if it was deemed more advisable, leave the tolls as 
they stood, and charge in addition to them a toll on passengers. 
And if instead of selecting the persons travelling in the mail-coaches, 
and laying the burden exclusively upon them, all passengers in 
vehicles of any kind had been equally charged, the real and sub- 
stantial advantages and privileges to which the United States are 
entitled under the agreement would have been preserved, and the 
equality in relation to passengers originally existing between the 
mail-coaches and other carriages would not have been disturbed. 
And it is in this manner only, i in our judgment, and as a toll in 
addition to that specifically stated in the contract, and imposed 
equally upon passengers in every description of v chicle, that persons 
travelling in the mail-stages can be lawfully charged, without first 
obtaining the assent of Congress. 

The 15th section of the law of 1831 has been relied on in the 
argument, as reserving to the state the right to make any alteration 
it might afterwards think proper w ithout | regard to the interest of 
the general government. It is true that this section begins with a 
declaration that it shall be lawful for the General Assembly at any 
future session, without the assent of Congress, to change, alter, or 
amend the act. But this clause evidently relates to the various 
provisions made in the law for the collection and disbursement of 
the money arising from the tolls proposed to be charged. ‘The 
United States could have no interest in these details, and. they were 
therefore properly retained in the hands of the state. And so in regard 
to the privilege of passing free on certain occasions, given by the 
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law, it is undoubtedly in the power of the state, if it thinks proper, 
to revoke it, since the exemption was a mere \ olunt: ary act, founded 
on no valuable consideration, but growing out of what was then 
supposed to be a just and liberal policy, which the state could 
afford to exercise ; but which it had the right to change whenever 
it was deemed necessary to do so. But a full and valuable con- 
sideration had been paid by the United States for the privileges 
reserved to them, and they were a part of the contraet which trans- 
ferred the road to the care of the state. And this being the case, 
the section in question cannot by any sound rule of construction be 
regarded as inconsistent with the contract contained in another part 
of the same law, and as placing the rights secured to one party 
entirely at the discretion and the control of the other, The reser- 
vations of power to the state, evidently relate to subjects in which 
the general government had no separate interest; and they would 
have been altogether unnecessary and useless if the state had not 
considered the preceding part of the law as the proffer of a com- 
pact which was to be obligatory upon it, if assented to by Congress. 
There is a clause in the law of 1837, ‘which would appear to dis- 
tinguish between the mail-stages, in relation to toll, where more 
than one mail passed along the road on the same day. Upon this 
point it may be proper to say, that, in the opinion of the court, it 
rests altogether in the discretion of the postmaster-general, where 
the power has been conferred on him by Congress, to determine at 
what hours the mail shall leave particular places and arrive at others ; 
and to determine whether it shall leave the same place only once a day 
or more frequently. Upon this point his decision is absolute, when 
the discretion is committed to him by the laws of the United States, 
and cannot be controlled by a state or by the courts. And in the 
case of Searight v. Stokes and others, when the court speak of 
abuses by the contractors in the number of carriages employed, and 
of the right of the court to enforce the compact, it will be seen by 
a reference to the opinion, that it is confined to cases where the 
mail-bags, directed to leave the post-office at the same time, are un- 
ne cessarily divided among a number of carriages in order to evade 
the payment of toll ; and ‘the opinion expresse .d on that occasion by 
the court does not apply to stages leaving the post-office with mails 
at different hours, in obedience to the orders of the department. In 
the latter case it is immaterial whether the mails are light or heavy. 
The postmaster-general is, upon this subject, the proper and only 
judge of what the public interest and convenience requires, and his 
decision cannot be questioned by the courts. 
The provision upon this subject, however, appears to have been 
a nded to guard against abuses by contractors, rather than to in- 
wfere with the powers of the postmaster-gene ral. And in regard 
: the toll imposed, as hereinbefore me ntioned, if it is necessary for 
the support of the road, it is in the power of the parties to the com- 
Vor. I1.—94 3R 
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pact to modify it at their ple asure, and to give the state the power 
it has exercised. But according to the terms of the contract, as it 
was originally made, and still stands, the toll upon passengers in 
the mail-stages, laid in the manner hereinbefore stated, cannot law- 
fully be demanded, and the judgment of the state court must there- 
fore be reversed. 


Mr. Justice DANIEL. 


From the decision just pronounced on behalf of the majority of 
the cout, I am constrained to dissent. Upon the principles involved 
in the deci ‘ision, so far as they have been assumed as the foundation 
of rights in the federal government, or in the postmaster-general as 
its agent or representative, independently of any agreeme nt with the 
state of Ohio, my opinion has already been declared. hat opinion 
was expressed on a similar point arising in the case of Searight v. 
Stokes et al., during the present term; it is unnecessary, therefore, 
on this occasion to repeat it. With respect to the compact which 
is said to have been made between the federal government and the 
state of Ohio, by the act of Congress relinquishing the control of the 
Cumberland road to the rt and by the act of the Ohio legislature, 
assuming the control and management of that road, it has not to my 
mind been shown that this compact has in any respect been violated 
by the state. A cursory view of the legislatio n, beth by the state 
and by Congress, will establish the very converse of any such infer- 
ence. ‘That the several proceedings on the part of the state steer 
entirely clear of collision with the letter of that compact, has not, so 
far as I have heard, been even disputed. The statute of Ohio, 
passed on the 4th of February, 1831, after several provisions—Ist, 
investing the governor of the state with power to take under his 
care that portion of the Cumberland road comprised within the limits 
of the state; 2dly, prescribing the rates of toll to be collected ; 
3dly, laying down regulations for the police of the road; contains 
in the second proviso of the 4th section the following enactment: 
*¢ Provided also, that no toll shall be received or collected for the 
passage of any stage or coach carrying the United States mail, or 
horses bearing the same, or any wagon or carriage laden with ‘the 
property of the United States, or any cavalry or other troops, arms 
or military stores belonging to the same, or to any of the states of 
the union; or any person or persons on duty in the military service 
of the United State s, &e., Ke.” The 15th section of the same law 
is in the following words: ‘* That it shall be lawful for the General 
Assembly at any future session thereof, without the assent of Con- 
gress, to change, alter, or amend this act; provided that the same 
shall not be so changed, altered, or amended, as to reduce or in- 
erease the rates of toll hereby established, below or above a sum 
necessary to defray the expenses incident 'to the preservation and 
repair of the said road, to the erection of gates and toll-houses 
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thereon, onl for the payment of ihe pam or salaries of the superin- 
tendent, the collectors of hype and such other agents as may be 
necessarily employed in the preservation and repair of the same, 
according to the true intent and Her: of the act.”” The act of 
Congress of the 2d of March, 1831, (4 Story’s L. U. S. P- 2250,) 
is nothing more than a lileral recital of the law of Ohio, and an en- 
tire and ‘unqualifie “l assent to, and adoption of, that law. These 
statutes comprise all that has been ever done by the state and fede- 
ral governments, which amounts to any thing in the nature of an 
agreement or compact between them in reference to the Cumberland 
road, Let us now inquire what it is that, by reasonable and pro- 
per constraction, these laws import? And it should, in their ex- 
ainination, ever be borne in mind, that whatsoever the law of Ohio 
has ordained in reference to its subject matter; whatever rights or 
powers it has claimed for the state in regard to it, the act of Con- 
Gress ry unconditionally recognised the whole. ‘The second pro- 
viso of the 4th section n, alre ady quoted, contains no stipulation that 
heater travellers or passengers, or any others indeed, or any de- 
scriptions of property, save those expressly enumerated in the pro- 
viso, shall pass upon the road free of toll. It concedes to the fede- 
ral government that stages carrying the mail, 1. e. the carriages and 
the horses necessary for their use, and the mail itself, should not 
pay toll; Lut with respect to private travellers, and to every thing 
args or without those carriages, the law is entirely silent. By 
What correct implication, then, can the power of the state to levy 
tolls on travelle “ in such carriages be taken away. I can conceive 
of no implication tending to such a result, which would not obvi- 
ously do violence to the language of the statute, as it would to 
every correct rule of construction, and to every intendment consist- 
ent with the natural and plain objects of the law. ‘The fact that 
the state has exacted tolls on passengers in the stages carrying the 
mails, only beyond a certain number of carriages so employed, can 
by no correct reasoning allect the right of the state in this matter, 
however it might be reecived as a measure either of policy or libe- 
rality ; for having the power absolutely to exact tolls of all travel- 
lers on the road not exe mp ited by the proviso, this power carried 
with it, by every sound rule of logic, the right to discriminate be- 
tween the subjects of her power, ~ She had then a perfeet right to 
declare that travell ers in specified carriages carrying the mail should 
pass tree of toll, and that those transported in other vehicles, although 
bearing the mail, likewise should be subjected to the payment of 
toll. Such a regulation the state had the power to enact, had it 
been the dictate of mere caprice. A correct apprehension, how- 
ever, of her poliey and in ‘a rests in reference to this road, and in 
reference to the accommodation of the public, will develope-a more 
enlarged and more equitable motive for the measures adopted by 
the state, showing those measures to have been produced by the 
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force of supervening circumstances. It cannot be denied, that in 
assuming the management of this road, the purpose of the state was 
to maintain and preserve it as a commodious highway. By the 
title of the law passed for its assumption, viz., ‘‘ An act for the pre- 
servation and repair of the United States road,” as well as by every 
clause and provision of that law, this object is clearly evinced. It 
is equally undeniable, that the means in contemplation for the ae- 
complishinent of this ol bject were the usual and natural means by 
which artificial highways are supported, viz.: the tolls collectable 
on travellers and on property transported upon it. The concession 
to the federal government of the free passage of a portion of its 
mails over this road, and of the vehicles in which they might be 
carried, was an act of fairness and liberality which should not be 
made the pretext for abuse and monopoly, such as must, if permit- 
ted, dry up the source whence the means of maintaining the road 
are to be derived, and which would operate for the exclusive ad- 
vantage of the favourites of such monopoly, and for the serious injury 
of the public. ‘To guard against consequences like these, the power 
reserved by the 15th section of the law of 1831 was vetaine ‘d by 
the state, a power expressly recognised to its full extent by the act 
of Congress adop‘ing the former law ; and it can as little be doubted, 
that, in the practical experience of those consequences, and in the 
intention of applying a remedy for them, the law of Ohio of March 
9th, 1835, and the order of the Board of Public Works of the same 
state, had their origin. 

But it is argued that the exaction of tolls on travellers in stages 
carrying the mails, would be a violation of the compact between the 
two governments, because it would enhance the demands of con- 
tractors for transporting the mail, and thereby become a tax upon 
the federal treasury, aud in the same degree an impediment to the 
conveyance of the mails. It is a sufficient reply to such an argu- 
ment to remark, that neither the law of Ohio nor the act of Con- 
gress adopting that law, stipulates any exemption from tolls on 
travellers, but the exemption is limited to carriages only ; and it is 
an inflexible rule of contract, too familiar to be commented on here, 
that neither party, singly, can superadd a term or condition to a 
contract coinpleted. ‘This argument is therefore utterly without 
force, even if the effects it seeks to deduce could be demonstrated. 
It is fallacious too in another respect. ‘The monopoly in support 
of which it is adduced, by enabling the mail contractor to drive 
off all competition, whilst it puts it in his power to withhold the 
tolls by payment of which the road would be supported, enables 
him to practise the very extortions upon the ¢ government which 
fair competition would be the surest means of preventing. But con- 
ceding, for the moment, that a denial to the contractor of the pri- 
vilege now contended for, might enhance the price of transporting 
the mails, the question still very properly arises, whether this effect 
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(were the language of the law even doubtful) would justify the 

extension to him of such a privilege ? A just view of the legislation 

of both the state and federal governments, and of the obvious pur- 

poses of that legislation, must compel a negative answer to this 
question. The purposes designed by this legislation were the pre- 

servation and repair of the National road. Such are the objects 
announced, not only in the titles of the laws themselves, but pro- 

vided for in all their enacting sections ; and the quo modo declared 
by these enactments is the levying of tolls. Is it then reasonable 

or logical, or rather is it not inconsistent and contradictory, to 

attempt to deduce from them conclusions which fall not within 

their terms, but which go to defeat every end which must have 

been within the contemplation of the parties; for which indeed 

these enactments all profess to have been made. Is not this attempt 

in violation of all rules for the construction either of statutes or 

contracts, which always preserve the main and obvious intentions 

of legislators or of contracting parties, to the exclusion of minor 

though seemingly contradictory considerations? But the language 

of these Jaws is by no means equivocal. Except for the exemption 

contained in the second proviso of the 4th section of the Ohio 

statute of 1831, all mails and the carriages in which they are trans- 

ported, the troops, arms, and property of the United States of every 

description, would have been subject to the payment of tolls ; and 

the exemption can be extended no farther than the plain and _ natural 

import of the language of that proviso will justify. 

Again, it has been said, that the exaction of tolls from travellers 
in the mail-stages would be a violation of the contract, because by 
such a demand travellers would be excluded from those stages, and 
that the safety of the mails would be endangered by this exclusion ; 
it being assumed by this argument that the travellers are to con- 
siitute a guard to the mails. ‘To this seemingly strange and _far- 
fetched argument, it might be sufficient to answer, as was done to 
the former, that no stipulation for the transportation of such a guard, 
(if by any violence to language ordinary casual wayfarers could be 
so denominated,) is contained in the contract ; and that the attempt 
thus to introduce any such stipulation or engraft it upon that 
contract, is a palpable and unwarrantable interpolation upon its 
terms and its objects. In the next place, the propounders of this 
argument may be challenged to show either the duty or the will- 
ingness of such travellers, to take upon themselves the hazards, the 
trouble, or the responsibilities of guarding the United States mails, 
With equal cogency may those who thus reason be called upon to 
prove, that amongst the promiscuous multitudes who travel in 
stages, there may not be comprised those who roam the country 
with the view of committing depredations, and from whose designs 
the safety of the mails may be most endangered. 

Upon a full consideration of this case, I am brought to conclude, 
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that the acts of the legislature of Ghio, arenenery in date to the 
2d of March 1831, and the proceedings of the Board of Public 
Works of that state, founded upon those statutes, are in violation 
of no principle or right guaranticd by the Constitution of the United 
States, nor of any acts of Congress Pp assed in pursuance thereof ; 
nor of any contract at any time existing between the state of Ohio 
and the federal government. I am farther of opinion, that the afore- 
said laws of Ohio were on the contrary designed, and are of a 
tendency, fairly and justly, to distribute the tolls collectable within 
her limits, on the road in question, so as to make them properly 
subservient to the views of the federal government and of the 
government of Olio, at the times of passing of the state law of 
February 4th, 1851, and the act of Congress of the 2d of March, 

831; and in conformity with the express language of those laws; 
and to prevent unwarrantable monopoly, and serious if not fatal 
detriment to the road. I think that ihe decision of the Supreme 
Court of Ohio, being a correct exposition of the laws designed to 
effect these important objects, ought therefore to be affirmed. 





Lesser or Puinie Hickey et au., PLAmntTivr IN ERROR, UV. James A. 
STEWART ET AL. 


A defendant in ejectment cannot protect himself by setting up the record ina 
prior chancery suit between the same parties, by which the plaintiff in the 
ejectment had been ordered to convey all his title to the defendant in the 
ejectment, but in consequence of the party being beyond the jurisdiction of 
the court, no such conveyance had been made. 

And this is so, although the Court of Chancery, in following up its decree, had 
legally issued a halere facias possessicnem, and put the defendant in ejectment 
in possession of the land. 

By the treaty of 1795, between the United States and Spain, Spain admitted 
that she had no title to land north of the thirty-first degree of latitude, and 
her previous grants of land, so situated, were of course void. The country, 
thus belonging to Georgia, was ceded to the United States, in 1802, witha 
reservation that all persons who were actual settlers on 27th October, 1785, 
should have their grants confirmed. Congress provided a board of com- 
missioners to examine these grants, and declared that their decision should 
be final. 

The Court of Chancery of the state of Mississippi had no authority to establish 
one of these grants which had not been brought within the provisions of the 
act of Congress. The claim itself being utterly void, and no power having 
been conferred by Congress on that court to take or exercise jurisdiction 
over it, for the purpose of imparting to it legality, the exercise of jurisdiction 
was a mere usurpation of judicial power, and : whole proceeding of the 
court void. 

The deetrine of this court in 1 Peters, 340, reviewed and confirmed, viz., “ that 
the jurisdiction of any court exercising authority over a subject may be 
inquired into in every other court where the proceedings of the former are 
relied on, and brought before the latter by the party claiming the benefit of 
such proceeding.” 
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Tins case was brought up, by writ of error, oun the Cneadt 
Court of the United States, for the southern district of Mississippi. 

It was an ejectment brought by Hickey’s lessee against the de- 
fendants, as the heirs of Robert Starke, for two thousand acres of 
Jand in the state of Mississippi. 
The facts in the case are fully set forth in the opinion of the 
court. 

The question was, whether or not the court below erred, in per- 
mitting to be read in evidence, on the part of the defendants, the 
record of a former chancery suit between the same parties, in which 


the court had decreed that all the title of Hickey et al. should be 
conveyed to the heirs of Starke. 


Coxe and Walser, for the plaintiff in error. 
enderson and Jones, for the defendants in error. 
Henderson and Jones, for the defendant 


Coxe said that the condition of the country where the land 
in question was situated was described in 12 Wheat. 524. ‘The 
distinction is important between an acquired country and that where 
a disputed boundary was settled. Different codes of laws prevail 
in the one and the other. 12 Wheat. 5: 33, another case. 

This being an adjusted boundary, there was no obligation to 
recognise Spanish grants. 12 Wheat. 535. 

The United States derived all their proprietary title from Georgia, 
1 Laws U, S. byp* and took it only upon certain conditicns, 
3 Laws U.S. 39, 280, 491, 546. 

The act of 1803 provided that the decisions of the commis- 
sioners should be final. Under it, our claim was registered and 
confirmed, in 1804, 

Our title is therefore complete. But the defendants set up the 
decree of a court of equity, and the first question is, can the 
courts of the United States recognise any power in a state court to 
divest us of our title? The judgment of the commissioners was 
made final; and as to the effect of this, see 4 Cranch, 269 ; 9 Cranch, 
127; 3 Wheat. 246; 6 Wheat. 109; 9 Peters, 8; 10 Peters, 449; 
2 Bos. & Pul. 392. 

Decisions may be impeached for fraud; but it must be fraud in 
obtaining the judgme nt, and not pre-existing. Story’s Conflict of 
Laws, 590, 591, 592; 2 Kent’s Comm. 118. 

The state of Mississippi could not have divested us of our title 
by an act of legislation. How then can one of its courts do it? 

Again, it is a decree of a cout of equity. The title of the 
plaintiff is a statutory title from the United States, whose authority 
no one doubts. Can equity interfere? The act of Congress says 
that the decision of the commissione rs shall be final. The rule of 
law is positive, and equity cannot relieve against a positive law. 
1 Story on Equity, sect. 10, 11, 64. 
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An action at law cannot be maintained upon a decree in equity. 
8 Wheat. 697; 3 Barn. & Adolph. 52. 

If the party cannot maintain a suit, he cannot defend himself in 
ejectment. Levin on Trusts, 247, 482. 

(Coxe then objected to the decree in many points of form.) 


Henderson, for defendants. 


Of the second and third instructions refused to the plaintiffs, we 
justify the court’s refusal in the language of the decree itself: 

‘That the title of the defendant was obtained by fraud and 
force and violence, against the equity of complainant’s ancestor, 
.... It is therefore ordered, sialon, and decreed, that the 
title of defendants to said tract of land be, and the same is hereby 
declared to be, fraudulent and void as against complainants.” 

The legal title of the plaintiffs herein does not, therefore, ‘remain 
unaffected at law by said decree,” . . . . and the decree does not 
limit its cancellation of title to equity merely; but it finds and ad- 
Judges the title “ fraudulent and void,” as against our grantors and 
title. And so, too, we defend the court below in refusing the fourth 
instruction asked by plaintifls below. 

The deeree is, that the defendants shall ‘¢ deliver to complainants 
the full, peaceable, and actual possession of said tract of land.” 

The presumption of law must arise, therefore, that the facts found 
to subsist, in conformity with the decree, were brought about in con- 
formity with its command, and possession so surrendered, and so 
taken, may assuredly be lawfully retained. It was so ordered to be 
given, that it might be retained. 

And of the charges given by the court, at the instance of the de- 
fendants, they vindicate themselves on reading—self-evident propo- 
sitions on their face. 

Without further noting these particular criticisms, we pass to meet 
the substantial propositions from which they proceed, viz. : 

1. Was the chancery record admissible in evidence for any pur- 
pose? and if so, 

2. What was its legal effect? 

It is objected, that these chancery proceedings do not purport to 
be a record at all. But besides, that the defendants have denomi- 
nated and regarded them as a record, and acted upon them as a final 
decree of the highest court of law and equity in the state, and should 
therefore be estopped in this objection, (see the case on their appeal, 
1 Peters, 94;) it is manifest, on inspection, it possesses all the ele- 
ments of a formal and complete record. It is between all proper 
parties, and consists of a bill, answer, plea, and replication. 

Much testimony on the matter in controversy appears to have been 
taken, on which the court exercised their chancery discretion in 
directing an issue at law. This was duly tendered, joined in, and 
verdict thereupon rendered; exceptions taken, argued, and over- 
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ruled, and thence decent ordered, mode out, wail duly enrolled, and 
then thereafter appealed from to the Supreme Court of the United 
States. A judicial proceeding with these forms and contents, duly 
certified as it is, must be a record. 7 Cranch, 408. 

It is assumed, too, that the Supreme Court, in treating the case as 
with plenary and original powers, transcended their jurisdiction. 
This conclusion is deduced from the assumption that, as the decree 
was not pronounced till 1824, the powers of the court were governed 
by the Jaws of 1822, found in Poindexter’s Code; and that y by these 
laws, the Supre me Court, in such a case, could only certify ste opinion 
to the inferior court to whiche the case "had been referred ; and the 
uiferior court must adopt and execute a final decree in conformity 
with the opinion so certified. 

We do not consider, if this record were to be tested by the acts 
of 1522, in Poindexter’s Code, the conclusions of the appellants 
would follow, or that the final jurisdiction exercised by the Supreme 
Court in this case would be rendered doubtiul. See sect. 30, p. 91; 
seci. 8, p. 150; sect. 21, p. 154, of Poindexter’s Code. 

_ But, it is to be observed, this bill in chancery was filed in the 

superior court of law and equity,” in Adams county, as early as 
1815. The date of filing the bill does not appear i the record, but 
the plea of one of the defendants is sworn to 14th of October, 1815. 
The controversy continued a lis-pendens till final decree at December 
term, 1524. 

The territorial act of 22d December, 1809, (Turner’s Dig. p. 178, 
sect. 116,) gave the jurisdiction under which this suit was insti- 
tuted. 

A further act of the territory, of 20th January, 1814, (Turner’s 
Dig. p. 201, sect. 203,) gave the jurisdiction of the Supreme Court 
by which they took cognisance of the cause on reference, and which 
expressly authorized them ‘to grant judgment thereon according to 
the right of the matter, and award execution.”’ 

in the year 1817, the territory became a state, and the laws gene- 

ly were soon afterward, in 1822, revised by Poindexter, to” con- 
form to the modified system of jurisprudence appointed by the new 
constitution. By this constitution, the jurisprudence of the Supreme 
Court was not specified, but left to ‘the legislature to prescribe. 
See Coustitution, title ‘‘ Judicial Department,” p. 550, Poindexter’s 
Code. 

The act of 1822, (sect. 5, pp. 149, 150, Poin. Code,) established 
this jurisdiction. ‘The Poindexter C ode was adopted and operative 
in 1823, and while this chancery case was yet pending. But the 
code expressly saved from ifs operation all such cases as were pend- 
ing, by providing, per sect. 7, p. 8, of the Code, 

‘That all remedies, which shall have been commenced under 
ticiadas laws, shali be and remain as though the said code had never 
been adopted.” 
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This de ‘eree is therefore in conformity to the laws i in ‘Turner’s Di- 
gest, and this exception of the appe llants is manifestly groundless. 
And full to this point, see Blanchard’s Adm. v. Buckbolt’s Adm., 
W alk. Miss. Re ‘ps 64, 

It is further objected to this record and deeree, that the Chancery 
Court of Mis sissipp ii had no jurisdiction of the subject- -mattcr, on the 
ground that the title of the patentee was fixed by the government or 
sovereign power: Ist, by the decision of the Spanish governor; 
2d, by the Ist article of the compact of cession from Georgia to the 
United Siates, of 1802; and 3dly, by the ascertamment of those en- 
titled to confirmation under said article by the board of commission- 
ers, as per section 6 of act of Congress of 3d March, 1803. 

'To this we answer, Ist, that no title, emanating from this or any 
other government, for lands now within the United States, can claim 
immunity from investigat ion and adjudication in the courts. And 
if the wilful wrong or mistake of the ministerial officers of govern- 
ment, or the fraud and misrepresentation of the donee or grantee, 
has induced the issuance of a patent to one who, by the laws and 
policy of the government, was not equitably entitled to receive it, 
the court may, as they perpetually do, redress the wrong. And 
2diy, as to the claim under the act of cession, the appellants cannot 
be heard to invoke any protec ‘tion to their tile from that ariicle, to 
the prejudice of the court’s jurisdiction, as they did not show them- 
selves within the provision of that article on that occasion. See the 
case on appeal, 1 Peters, 94. And showing it now, could in no 
degree impair the jurisdiction then exercised. ‘The patentee did 
not, in the chancery suit, prove himself a settler on 27th October, 
1795. But had it been show vn, by the finding of the board of com- 
missioners under the 6th section of the act of 1803, such proceeding 
could not preclude Starke from his judicial inquiry into his rights for 
the same lands; and so the Supreme Court in Mississippi had pre- 
viously adjudged. See case of Winn v. Coles’ heirs, Walker’s Rep. 
119; 2 Howard, 603. 

It having been thus shown, the court in Mississippi had rightful 
jurisdiction of the cause, their decision upon the matters in issue, 
and embraced in the decree, is final and conclusive until reversed. 
16 Peters, 87; 6 Wheat. 109 ; ; 1 Mason C. C. R. 515; 3 Wash. 
C. C. R. 28; 1 Brock. C. C. R. 126; 3 Dal. 101; 2 Howard, 338 
to 342. 

What then shall be adjudged the proper and legal effect of our 
record, as offered in defence to the plaintiffs’ action. The decree 
entitled those under whom we claim to have had a formal convey- 
ance of the legal title from the patentee. The order in this behalf 
having been disregarded, this act of contumacy is now relied on as 
remitting the parties to their patent right of title, unaffected by the 
decree pronouncing it fraudulent and void as against us. 

In the view we entertain of this point, the inquiry is not regarded 
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essential, whether our decree has qualified the legal title with a trust 
to our use or not; or whether, in this relation of trustee and cestuis 
que trust, our equitable title is a bar in ejectment to the re covery of 
our trustee against us. We think the authorities would sustain us 
in this position. A mortgagee, whose debt has been paid to him, or 
a party holding the legal title as a resulting trust, or that of a trustee 
by deed, after “the trust is fully executed, cannot maintain ejectment 
against his cestui que trust, so entitle d to call for the immediate 
conveyance of the legal estate . 2Harris and Mellenry, 17; 7 Wen- 
dell, 379; 3 Johns. “Re ‘p. 222; 2 Wendell, 154; 6 Munford, 41; 
1 Cowper, 46; 18 Johns. Rep. 12. 

And an equitable title, of like description, is also adjudged i in 
Mississippi, (whose decisions must furnish the law to this court in 
this case,) as a bar to this action. Brown v. Weast’s heirs, 7 How- 
ard’s Rep., here in manuscript. 

Clear, how ever, as our defence e may be, under this aspect of the 
authorities, we think it more obviously sustained, on grounds less 
technical and of more ready comprehension, viz.: upon the rule, 
that whatever takes away the plaintiff’s right of possession, must bar 
his recovery in ejectment, notwithstanding his legal title. This rule 
is displayed in its most simple instances, when the defendant claims 
as a lessee, or tenant in dower, or by the courtesy, &e. But it holds 
whenever the right to possession exists in one party, though right of 
property be in another. 6 Peters, 441, 442; 9 Wheat. 524; 3 Wash. 

». R. 204; 16 Johns. Rep. 200. 

Now the decree offered in evidence has expressly found, that the 
patent is fraudulent and void as against the better right of our ven- 
dors. And the defendants therein, besides being commanded to 
convey their title to the complainants, are required also, within sixty 
days thereafter, to ‘deliver to complain: ints the full and peaceable 
and actual possession of said traet of land.’ 

Our derivative title under those complainants, and our actual pos- 
session of the said tract of land being admitted, our right to the 
possession must be sustained at law or equity. ‘ 

In the Cincinnati common case, 6 Peters, 441, the defendant’s 
claim to right of possession was established by no such formal and 
solemn proof as here presented, and yet sustained as a bar to the 
ejectment. ‘The matters put in issue by the parities in our record, 
and found by the deeree, are proven and established conc hn- 
sively, till the judgment be reversed. 6 Wheat. 113, 114, 117 
3 Wash. C. C. R. 28; 1 Brock. C. C. R. 129. And, in idee. 
ment of title before a court, a decree of title is good evidence even 
avainst a stranger to the record. 4 Wheat. 217. 

The appe ‘ants maintain, however, that the matters decreed in a 
court of chancery are only available as evidence in a chancery court; 
or if admissible at all, in a court of law, must be received with 
diminished consideration, than if adjudged ina court of law. Not so. 
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The cases of 6 Wheat. 113, 114, sind 3 Wash. C. C. R. 28, 
were of decrees offered in evidence i in courts of law, and held of 
equal validity as judgments at law. And the former speculative 
opinions, that debts and charges on real estate, established by de- 
cree, were of less dignity and validity than judgments at law, no 
longer prevail. 3 P. Wins. 401, n. (F.) 

In the view we have taken of the sufficiency of our defence in 
showing our right of possession, it is of course unnecessary to main- 
tain that a decree of title, in legal consideration, is equivalent to a 
conveyance of title. Yet on principle, it must be so. A commis- 
sioner’s deed, executed under a decree, is in itself form without sub- 
stance. It has no force or validity, but in virtue of the decree. 
6 Peters, 400,401. In 10 Peters, 245, it was decided, that a deed 
of conveyance, made pursuant to a decree, was in eflect cancelled 
and annulled by a reversal of the decree under which it was exe- 
cuted, But if, as the appellants would maintain, the deed so exe- 
cuted passed the legal title, it is adjudged in this case that the mere 
reversal of the deerce cancels and revests the legal title. Why, 
then, when the decree, (as in our record,) acting directly on the legal 
title, cancels it in the hands of the holder, and expressly adjudges 
it to belong to another; why does it not transfer the legal title? In 
1 Peters, 558, 559, 560, this principle is fully maintained. ‘True, 
the statute of Ohio is referred to for its authority, but quere, if that 
statute should be regarded as any thing more than declaratory of the 
legal effect of a decree of title. 

‘Chancellor Kent considered the decree, even on the foreclosure 
of a mortgage, to operate so directly on the land and the title, that 
on motion of the purchaser of the Jand (sold under the decree) to 
have possession awarded him against the mort ‘gagor’s wite who re- 
fused to surrender, it was adjudged the decree concluded the question 
of possession, as against all parties and privies, and the court’s writ 
of assistance was directed in favour of the application, and this, 
though the decree had not directed the possession, should be so 
surrendered, 4 Johns. Ch. Rep. 614. 

We believe, therefore, our case is so fortified in every aspect, both 
in its equity and at law, that this court must allirm the judgment of the 
court below. 


Mr. Justice McKINLEY delivered the opinion of the court. 

This ease is brought before the cout by a writ of error to the Cir- 
cuit Court for the southern district of Mississippi. 

The plaintiffs brought an action of cjectment against the defend- 
ants in the court below; and upon the trial, the plaintiffs read in 
evidence, to the jury, the copy of a plat se certificate of survey, 
signed by Charles ‘Trudeau, royal surveyor of the province of Loui- 
siana, for two thousand acres of land, French measure ; and a patent, 
issued by the Spanish governor of that province, thereupon, to James 
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Mather, dated the 3d of April, 1794; and a deed of conveyance 
from James Mather to George Mather, dated the 26th day of April, 
1803, for the same tract of land; and they also read in evidence a 
certificate, dated the 10th day of April, 1806, signed by the com- 
missioners, appointed by the President of the United States, under 
the act of Congress, of the 3d of March, 1803, and the act, supple- 
mental thereto, of the 27th of March, 1804, confirming to George 
Mather the said tract of Jand, by virtue of the articles of agreement 
and cession between the U uited States and the state of Georgia. It 
was also proved that George Mather died, about the year 1812, and 
that James Mather was his heir; and that James Mather had died 
pending the suit; and it was admitted by the defendants, that the 
plaintifls were the heirs of James Mather, ‘and whatever title he had 
at his death vested in them or any others, his heirs, to be shown.” 

And it was admitted by the plaintiffs, “that the defendants were 
in possession of the land in controversy, and were so at the time 
this suit was brought, under derivative titles from Robert Starke’s 
heirs, valid so far as Starke’s title was valid.””. And the defendants 
in support of the issue, on their part, offered to read the record of 
the proceedings in a suit in chancery, in the Supreme Court of the 
state of Mississippi; in which the heirs of Robert Starke were com- 
plainants, and the heirs of James Mather defendants. And by which 
record it appeared, that the complainants set up and claimed title to 
the land, here in controversy, under a warrant or order of survey, 
for two thousand acres of land, dated about the 29th day of Decem- 
ber, 1791, and the survey thereon ; and the defendants claimed title 
under the survey and patent of the Spanish government to James 
Mather. And by the order and decree of that court, the land, in 
controversy in this suit, was adjudged and decreed to the heirs of 
Robert Starke. 

To the reading of which record and proceedings, as evidence to 
the jury, the plaintiffs objected, on these grounds: “ First. ‘That it 
dees not purport to be a record on its face, and in its context. 
Secondly. ‘That said record does not disclose, nor contain a final 
decree ; neither the said record, nor the said decree therein being 
signed by the judges of the said Supreme Court of Mississippi. 
Thirdly. That the pleadings and context of said record show, that 
the chancery suit was entertained and treated by said Supreme Cont 
as a matter of original jurisdiction ; whereas the statutes of Missis- 
sippi expressly provide, that the opinion of the Supreme Court shall 
be certified to the court below, whose action and adoption alone can 
render the opinion of the Supreme Court final upon a question of 
law adjourned for its opinion. Fourthly. ‘That the facts and the 
law of the case, did not give the Chancery Court jurisdiction, inas- 
much as, after the treaty of 1753, a Spanish warrant or order was a 
mere nullity, and could’ only be rendered valid, by the holder bring- 
ing himself within the first section of the act of * Congress of 1803, by 
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residence and cultivation ; whereas, as the record shows, that Starke 
was not within that act; nor, if he had been, could he have derived 
any equity avainst a title, contend by ihe articles of agreement 
and cession between Georgia and the United States, of the 14th of 
April, 1802. Fifihly. ‘That jurisdiction, legal and equitable, was 
vested elsewhere, by the 6th section of the act of 1803; such inves- 
titure of jurisdiction in an inferior tribunal being exclusive of that 
of any other tribunal. Sixthly. That a record or decree out of 
chancery is not evidence of a fe gal, but an equitable title only, and 
is, therefore, not pertiacnt to the issue joined. Seve uthly. That the 
decree, if read at all, must be read as an estoppel by the record, and 
subject to the rules as to estoppels. Eighthly. ‘That a decree in 
chancery must be read on the same footing as a judgment at law ; 
and unless carried out by a conveyance, can have no greater effect 
than a judgment in ejectment.” 

‘The court overruled these objections, and permitted the record 
to go to the jury, as evidence of any fact decided by it. To which 
opinion of the court the pk lintiffS excepted. ‘The plaintiffs, among 
other instructions, some of which were refused and some oranted, 
but which need not be noticed here, moved the court to instruct the 
jury, ‘that the decree read in evidence, by the defendant’s counsel, 
does not per se divest the plaintitls, or the ancestors of the pk sintifls, 
of the legal title, but that said tile remains unatlected at law by 
said decree, and is still in plaintiffs, if the jury believe them to be 
the heirs of said Mather.” 

There were several instructions moved by the defendants, some of 
which were granted, and some refused ; but as they are either included 
in the ruling of the court, already noticed, or unnecessary to the 
decision of the points on which we think this case ought to be de- 
cided, they will not be noticed in the investigation of the subject. 

Two questions are distinctly presented by the ruling of the Cir- 
cuit Court. First. Whether the decree in the suit in chane ery was 
a bar to the action of the plaintills, Secondly. Whether the Court 

of Chancery had jurisdiction of the subject matter in co mitroversy 
before it in that case. For the plaintitfs in error, it has been 
insisted, that the decree is not evidence of a legal title, even if it 
were otherwise ¥ -‘alid, and, therefore, no bar to the ac tion of eject- 
ment; and that the possession of the defendants under the decree, 
without a deed of conveyance as directed by it, whether by the writ 
of habere fucias possessionem or otherwise, gave no legal title to the 
defendants ; and, therefore, opposed no legal bar to the plaintiffs’ 
action. And, secondly, it was insisted, that neither the Court of 
Chancery, nor the Supreme Court of the state of Mississippi, had 
jurisdiction of the subject matter presented by the bill of the com- 
plainants. ‘The whole power to confirm Spanish titles, protected by 
the contract of cession by the state of Georgia to the United States, 
having been conferred, by act of Congress, on a board of commis- 
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sioners, whose hiciiaieas was by law midi final, no other court emer 
decide upon the validity of those claims. 

The converse of these pre opositions was maintained by the 
counsel for the defendants. And it was insisted, that the decree 
operated as a conveyance, and also as a judement in ejectment, 
the Court of Chancery having the power by statute to award the 
writ of habere fucias ; and, therefore, the decree, and possession 
under it, is a legal bar to the action of ejectment. And upon the 
second point it was insisted, that the jurisdiction of the court over 
the subject matter of the de eves could not be inquired into by the 
court below, nor by this court, when brought betore either collate- 
rally. ‘To arrive at the legal effect of the decree, we must inquire 
into the object and intention of the complainants in bringing the 
suit in chancery. ‘They charge in their bill, that James Mather had 
obtained from the Spanish government the legal title to the land in 
controversy, in fraud of the rights of their ancestor, Robert Starke ; 
and they pray that by decree of the court, Mather may be compelled 
to surrender to them the full and entire possession of the land, to- 
gether with the evidences of title which he has thereto, and that they 
may be quieted in their title; ‘¢and such other and further relief in 
the premises as to the court shall seem meet.” 

The court by its decree established the right of the complainants 
to the land in controversy, and ordered Mather’s heirs, who were 
all non-residents of the state of Missisippi, to convey the land to 
the complainants, and to deliver to them the possession, and 
awarded the writ of habere Sacias 3 w hich writ the Court of Chane ery 
is authorized to order by a statute of the state. Without the ¢ aid 
of this writ, the court could not have put the complainants into pos- 
session, the defendants being out of their jurisdiction; nor could 
they for the same reason compel a conveyance of the title to the 
land. The decree is, therefore, if otherwise valid, nothing more 
than an equitable right, ascertained by the judgment and decree of 
acourt of chancery; and until executed by a conveyance of the 
legal title, according to the deerce, Starke’s heirs, and those claim- 
ing under them, have nothing but an equitable title to the land in 
controversy. 

To enable the defendants in this ease to defend their possession 

successfully, upon their own title, that tithe must be shown to be a 
good and subsisting legal title, and superior in law to that set up by 
the plaintiffs ; otherwise it opposes no legal bar to the recovery in the 
action of ejectment. And conceding, what was contende d for in 
argument, that the decree and possession under it, by the writ of 
hubere facias, is equivalent to a judgment in ejectment, followed by 
like possession, it would avail the defendants nothing in this case ; 
because such a judgment and possession are no bar to another ace 
tion of ejectment for the same premises. ‘The defendant in eject- 
ment can never defend his possession against the plaintiff upon a 
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title in himself, by which he could not recover the possession, if 
he were out, and the plaintiff in possession. Reversing the posi- 
tions of the parties in this case, could the defendants, if plaintiffs, 
recover the land in controversy upon this decree, and evidence of 
possession under it, against the title of the plaintifls? We have no 
hesitation in saying they could not; and, therefore, the decree, if 
founded upon a valid equitable title, would be no legal bar to the 
action of the plaintiffs. 

To a correct understanding of the question of jurisdiction, argued 
at the bar, it is nec essary to ascertain the character of the grant set 
up by Starke’s heirs in the suit in chancery. ‘This grant was ob- 
tained from the Spanish governor of Louisiana, prior to the treaty 
between the United States and Spain, of the 27th of October, 1795. 
By this treaty, Spain admitted she had no right to the territory north 
of the thirty-tirst degree of north latitude. In conse quence of which, 
all the grants made by her authority, within that territory, were 
void. ‘This territory then belonged to the state of Georgia ; but by 
deed, bearing date the 24th day “of April, 1802, she ceded it to the 
United States. And in that deed it was stipulated, ‘ that all per- 
sons who, on the 27th of October, 1795, were actual settlers within 
the te rritory thus ceded, shall be confirmed in all the grants legally 
and fully executed prior to that day, by the former British govern- 
ment, or the government of Spain,” &e. The first see tion of the 
act of Congress of the 3d of March, 1803, chap. 80, (2 Story’s Laws, 
893,) enacts, ‘That any person or persons that were residents in the 
Mississippi territory on the 27th of October, 1795, and who had 
prior to that day obtained, either from the British government of 
West Florida, or the Sp vanish government, any w arrant or order of 
survey for lands lying within said territory, to which the Indian title 
had been extinguished, and which, on that day, had been actually 
inhabited and cultivated by such person or persons, or for his or 
their use, shall be confirmed in their claims to such lands in the 
same manner as if their claims had been completed.” ‘This section 
places those who had obtained a warrant or order of survey upon 
the same ground with those who had complete titles. The 5th 
section of the act declares, ‘ That every person claiming lands by 
virtue of British grant, or ‘of the three first sections of this act, or 
of the articles of agreement and cession between the United States 
and the state of Gec orgia, shall, before the last day of March, 1804, 
deliver to the register’ of the Land- office, within whose district the 
land may be, a notice in writing, stating the nature and extent of 
his claims, together with a plat ‘of the tract or tracts claimed ; and 
shall also, before that day, deliver to said register, for the purpose 
of being recorded, every grant, order of survey, deed of convey- 
ance, or other w ritten evidence of his claim, and the same shall be 
recorded by the said register in books to be kept for that purpose.” 
And upon the failure of the claimant to comply with these require- 
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ments, hie claim is declared to be void, and shall never “ be re- 
ceived or admitted as evidence in any court in the United States 
against any grant derived from the United States.” 

The 6th section of the act provides for the appointment of two 
boards of commissioners, for the purpose of asceriaining the rights 
of persons claiming the benefit of the articles of agreeme ‘nt and ces- 
sion between the United States and the state of Georgia, and of the 
three first sections of the act. [ach board was authorized to hear 
and decide, in a summary manner, all matters respecting such claims 
within their respective districts, and their determination was de- 
clared to be final. 

‘The recerd of the chancery suit between Starke’s heirs and Ma- 
ther’s heirs, shows that Starke was not resident in the Mississippi 
territory on the 27th of October, 1795, but had removed therefrom 
some years before that period; that no notice of his claim had been 
given to the register of the Land-ofhce, within whose district it lay, 
together with a plat of the tract claimed and delivered to the regis- 
ter, to be recorded as required by law. Nor does it appear that 
the claim was ever submitted to the board of commissioners for their 
determination. Many years afterwards, the exact time not appear- 
ing by the imperfect record read in evidence, the court of chancery 
for the Mississippi territory, without any authority having been con- 
ferred on it by act of Congress for that purpose, took cognisance of 
Starke’s claim, and established its validity by its own judgment and 
decree. 

In the case of Henderson v. Poindexter, 12 Wheat. 543, 544, 
the court says, *¢’The whole legislation on this subject requires that 
every title to lands in the country which had been occupied by 
Spain, should be Jaid before the board of commissioners. ‘The mo- 
tives for this regulation are obvious; and as the titles had no intrin- 
sie validity, it was opposed by no principle. Claimants could not 
complain, if the law which gave validity to their claims should also 
provide to examine their fairness, and should make the validity de- 
pend upon their being laid before that board. ‘The plaintiff in error 
has failed to bring his case before the tribunal which the legislature 
had provided for its examination, and has, therefore, not brought 
himself within the law. No act of Congress applies to a grant held 
by a non-resident of the territory in October, 1795, which has not 
been laid before the board of commissioners. It is true that no act 
has declared such grants void; but the legislature has ordered the 
lands to be sold which were not appropriated in a manner recog- 
nised by law, and the land in controversy is of that deseription. 

“Tf this view of the subject be correct, no Spanish grant, made 
while the country was wrongfully occupied by Spain, can be valid, 
unless it was confirmed by the contract with Georgia, or has been 
laid before the board of commissioners.” ‘This tribunal. was cre- 
ated for the express purpose of deciding all questions arising under 
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the deed of cession by Georgia, securing toa particular class of 
claimants the lands they oce upied and cultivated at the date of the 
treaty between the United States and Spain, of the 27th of October, 
1795, and its decision was to be final; and therefore its jurisdiction 
was exclusive ; unless, by express words, Congress had conferred 
concurrent jurisdiction on some other judicial tribunal. From these 
propositions results the inquiry, Whether the decree in the chancery 
suit was void, the court having no jurisdiction of the subject-matter 
of the decree, or only erroneous and voidable? If the former, then 
its validity was inquirable into in the current court, when offered as 
evidence, and it ought to have been rejected. 

According to the decision in the ease of Henderson v. Poindexter, 
above referred to, Starke’s claim, when submitted by his heirs to 
the c ourt of C hancery, was utterly void ; and no power having been 
conferred by Congress, on that court, to take or exercise juris diction 
over it for ihe purpose of imparting to it legality, the exercise of 
jurisdiction was a mere usurpation of judicial power, and the whole 
proceeding of the court void. 

In the case of Rose v. Himely, Chief Justice Marshall said, * A 
sentence professing on its face to be the sentence of a judicial tri- 
bunal, if rendered by a self-constituted body, or by a body not 
empowered by its government to take cognisance of ‘the subject it 
had decided, could have no legal effect whatever. The power of 
the court then is, of necessity, examinable to a certain extent by 
that tribunal, which is compelled to decide whether its sentence has 
changed the right of property. ‘The power under which it acts 
must be looked into, and its authority to decide questions which it 
professes to decide, must be considered.” ‘¢ Upon principle, it would 
seem, that the operation of every judgment must depend on the 
pewer of the court to render that judgment ; or, in other words, on its 
jurisdiction over the subject-matter which it has determined. In 
the case of Elliott arid others v. Piersol and others, 1 Peters, 340, 
it was held by this court, that “* Where a court has jurisdiction, it 
has a right to decide every question which occurs in the cause ; and 
whether its decisions be correct or otherwise, its judgment, until 
reversed, is regarded as binding in every other court. But if it 
acts without authority, its judgments and orders are regarded as 
nullities. ‘They are not voidable but simply void, and form no bar 
to a recovery sought, even prior to a reversal, in opposition to them. 
They constitute no justification ; and all persons concerned in exe- 
cuting such judgments or sentences are considered, in law, tres- 
passers. This distinction runs through all the cases on the subject 5 
and it proves, that the jurisdicfion of i any court exercising authority 
over a subject, may be inquired into in every other court when the 
proceedings of the former are relied on, and brought before the 
latter by the party claiming the benefit of such pr oceedings.” 

The same doctrine was ‘Tnaintained, by this court, in the case of 

















JANUARY TERM, 1845. 763 
Wilson & Co. « Smith 











Wilcox and Jackson, 13 Peters, 511, and the case of Elliott and 
others v. Piersol and others, referred to, and the decision approved. 
These cases being decisive of the question of jurisdiction, we deem 
it unnecessary to refer to any other authority on that point. From 
the view we have taken of the whole subject, it is our opinion, the 
decree of the Supreme Court of Mississipaiavould have been no bar 
to the action of the plaintiffS in this ca the subject-matter of 
the suit had been within its jurisdiction. t we are of the opinion, 
that court had no jurisdiction of the subject-matter, and that the 
whole proceeding is a nullity. The Circuit Court erred, therefore, 
in permitting the record to be read to the jury, as evidence for any 
purpose whatever. Wherefore the judgment of the Circuit Court 
is reversed. 





Tuomas Witson anp Company, Pra tes, v. Horace Smita, 
DireNDANT. 

Whenever, by express agreement of the parties, a sub-agent is to be employed 
by an agent to receive money for the principal; or where an authority to do 
so may fairly be implied from the ‘'@ course of trade, or the nature of the 
transaction; the principal may treat the sub-ageut as his agent, and when he 
has received the money, may recover it in an action for money had and re- 
ceived, 

If, in such case, the sub-agent has made no advances and given no new credit 
to the agent on account of the remittance of the bill, the sub-agent cannot 
protect himself against such an action by passing the amount of the bill to 
the general credit of the agent, although the agent may be his debtor. 


Tis case came up on a certificate of division in opinion between 
the judges of the Circuit Court of the United States for the district 
of Georgia. 

The record being very short, it will be inserted entire. 

“This was an action of assumpsit brought in this court by the 
plaintiffs, to recoyer from the defendant the sum of eight hundred 
dollars and interest, being the amount of a draft or bill of exchange 
drawn by one Henry B. Holcombe, of Augusta, in the state of 
Georgia, upon one Charles I’. Mills, of Savannah, in said state, and 
accepted by him, and paid to the defendant. ‘The declaration con- 
tained two counts. ‘The first was for money collected and received 
by the defendant to and for the use of the plaintiffs, upon the par- 
ticular bill of exchange set out and described in the declaration ; 
the second count was generally for money had and received. ‘The 
plea of non-assumpsit was pleaded by the defendant in bar of the 
action, ‘it being proved that the draft or bill of exchange upon 
which the money was collected and received by the defendant was 
the property of the plaintiffs,’ that it had been by them placed in the 
hands of their agent, David W. St. John, at Augusta, Georgia, for 
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collection, and by him, St. John, forwarded to the defendant, St. 
John’s agent, at Savannah, Georgia, for acceptance and collection ; 
that it was accepted and paid to the defendant, by whom the proceeds 
were received and credited to the account of St. John, from whom 
the defendant received the draft or bill for collection, and who was 
indebted to the defendgggiat the time. ‘That at the time the said bill 
was so paid to the de mt, and by him eredited to the account 
of St. John, he, St. John, had failed in business, and had departed 
this life; that he failed, and had not reeovered his affairs at the time 
of his death, and was insolvent; that the credit for the amount of 
the bill, carried by the defendant to St. John’s account, was made 
in payment of a previously existing debt due by St. John to the de- 
fendant, no new transaction having arisen between the defendant and 
St. John afier the payment of the said bill to the defendant ; ‘ that to 
secure the payment of his debt to the defendant, St. John had trans- 
ferred to the defendant thgee hundred shares of the capital steck of 
the Augusta Insurance af Banking Company, upon which $100 per 
share had been paid; that the defendant appeared satisfied with this 
security, and that St. John would then have given additional security 
had the defendant required it? That the drafi or bill of exchange 
was made payable to the order ofgHlenry B. Holcombe, the drawer, 
and by him endorsed in blank,“ind endorsed by St. John to H. 
Smith, Esq., (the defendant,) or order. ‘That when the draft was 
sent to the defendantNor collection he was not apprized to whom it 
belonged, nor were any insiructions or directions given to him as to 
the disposition of the money when collected. 

“The following point was presented, during the progress of the 
trial for the opinion of the judges, on which the judges were opposed 
in opinion, viz.: Whether there was such privity of contract be- 
tween the plaintiffs and defendant, either express or implied, as 
would enable the plaintiffs to maintain the action for money had and 
received, 

“Which said point, upon which the disagreement has happened, 
is stated above, under the direction of the judges of the said court, 
at the request of the counsel for the parties in the cause, and ordered 
to be certified into the Supreme Court of the United States at the 
next session, pursuant to ihe act of Congress in such case made and 
provided.” 

Berrien, for the plaintiffs. 

Nelson, (attorney-general,) for the defendant. 

Berrien. 'The question is, whether there is such a privity of con- 
tract between the plaintiff and defendant, either express or implied, 
as will enable the plaintiff to sustain the action for money had and 
received. 

It is not necessary that the relations of contract should exist 
between the parties. 
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There are many cases in which the defendant has received the 
money of plaintiff, under circumstances which would render him 
liable ex delicto, in which plaintiff is permitted to waive the tort, and 
sue in this action. 1 Leigh’s N. P. 45, 46. Wherever defendant 
has received money, the property of plaintiffs, which defendant is 
bound ex @quo et bono to refund, it may be recovered in this action. 
Moses v. McFarlane, 2 Burr. 1012. ‘The true question is the right 
of plaintiff to receive, or of defendant to retain the money. 

In the eye of the law, there is always such privity of contract as 
is necessary to sustain this ac tion, between a person who holds the 
money of another, which in equity and good conscience he is bound 
to refund, and the person Whose money is thus withheld. Camp v. 
Tompkins, 9 Conn. Rep. 553. 

Again. Where one has received the money of another, and has 
not the right to retain it, the law will imply privity of contract. 
Mason v. Waite, 17 Mass. Rep. 560; Hall v. Marsion, 17 Mass. 
Rep. 5795. 

‘Two propositions may be laid down. 

1. On the facts stated, Smith, defendant, was the agent of plain- 
tiffs, bound to account to them on notice of their claiin ; and, there- 
fore, the amount collected by him was money had and received to 
their use. 

That his ignorance of the real owner of the bill cannot affect 
the right of plaintiffs to recover in this action, on notice and proof 
of their title, so long as defendant stands in his original situation, 
and until there has been a change of circumstances, by his having 
paid over the money to his immediate employer, or done something 
equivalent to it. 

1. Smith, the defendant, was the agent of plaintiffs. The case 
states,— 

1st. That the bill was the property of plaintiffs. 

2d. That it was collected by defendant, who received it from St. 
John, the agent of plaintiffs. 

On this state of facts, did the nec essary privity exist? or, in other 
words, had defendant ‘the right to retain after notice of plaintiffs’: 
claim? 

It is objected that delegated power cannot be delegated without 
authority for that purpose, because it implies trust and confidence, 
which cannot be assigned toa stranger. ‘That the sub-agent has no 
claim upon the principal, for commissions, advances, &c., therefore 
is under no responsibility to him, his sole remedy being against his 
immediate employer, and therefore that his sole responsibility is to 
him. For qualifications of the rule, see Story on Agency, sect. 14, 
p. 16. 

Authority implied. 

Licensed auctioneer 
complish the end. 
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Ship-broker.—2. Ordinary usage of trade. 

Factor.—3. Where understood by parties as the mode in which 
the business would or might be done. 

The authority exclusively personal, unless from express provision, 
legal necessity, usage of trade, or fair presumptions growing out of 
particular transaction, a broader power was intended to be conferred. 
Story on Agency, sect. 14, p. 17. 

Test the present case, by this rule, thus qualified. 

A foreign house, holding a bill drawn on a citizen of Savannah, 
in Georgia, has a correspondent at Augusta, in the same state, to 
whom he reimits it for collection, and by whom it is sent to his cor- 
respondent in Savannah, where the drawee resides. 

Is this not conformable to the usual course of such transactions? 
Could plaintifls have expected that St. John, abandoning his own 
place of business, should have repaired to the distant residence of 
the drawee, to present this bill personally? Would not the remit- 
tance of it there, to his correspondent, be ‘¢ understood by the par- 
ties, to be the mode in which this particular business would or might 
be done?” Was St. John bound to do more than select a compe- 
tent and trust-worthy agent to receive the contents of the bill? If 
with the bill he had stated plaintifix’ interest, would any have 
doubted that defendant would have been the agent of plaintiffs in 
this matter? and does this not setile the right to delegate his autho- 
rity? What effect withholding that information would have, will 
be considered hereafter. 

It sutlices at present, in order to sustain the first position, to show, 
that this bill was dealt with according to the usual mode of trans- 
acting such business. ‘That in appointing a sub-agent, St. John did 
no more than plaintiils designed and intended. If so, defendant was 
agent of plainufls, by an authorized substitution ; an authority im- 
plied from the circumstances, and as strong as if expressly given ; 
and, as theiragent, is, therefore, direcily accountable to them for the 
money received under that agency, as money had and received to 
their use. 

2. Defendant’s ignorance of the real owner of the bill, and St. 
John’s prior indebtedness to him, cannot affect plaintiffs’ right to 
recover, unless, before notice of their claim, defendant had made 
advances to St. John, or delayed his prior claim against him, rely- 
{ing for reimbursement or payment on this fund. 

St. John, in remitting the bill, did not state that plaintiffs were 
owners of it. He was indebted to defendant, who, on receiving its 
contents, credited him in account, and now claims to retain the 
money of plaintiffs, in payment of the debt due to him by St. John. 

The defendant’s having passed the money, in account, cannot 
affect this question; Buller v. Harrison, Cowp. Rep. 565; Coxe v. 
Prentice, 3 Maule & Selw. 348. Lord Ellenborough says, ‘I take it 
that an agent who receives money for his principal, is liable as a 
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principal so long 9 as he stands in his original ‘situation, and until 
there has been a ‘change of circumstances,” &e., &e. 

This money is, therefore, to be considered as in the hands of de- 
fendant, without any dis sposition having bec mn made of it. Defendant’s 
want of knowledge that the money belonged to the plaintiffs, cannot 
affect their right after notice and proof of their title. De Vale ngin’s 
Adm’r v. Duffy, 14 Peters, 282, 290. This was a case where money 
was received by an administrator, as property belonging to his intes- 
tate, though it belonged in fact to another. The court said, that 
“the want of knowledge, or the possession of knowledge, on the 
part of the administrator, as to the rights or claims of other persons 
on the money thus received, cannot alter the rights of the party to 
whom it is ultimately due.” 

Something more 1s necessary to enable a sub-agent to retain for 
his general balance against his immediate employer, than his mere 
want of knowledge of the real principal. Story’on Agency, sects. 
389, 390, pp. 481, 483, and the authorities there cited. The lien 
exists for advances made, and (as it seems) for his general balance. 
But why? The reason is given. It is the presumption that the 
advances were made, or the demand delayed, relying on the credit 
of the fund allowed to remain in his hands. No advances were 
made in this case. Defendant did not rely on this fund for the pay- 
ment of his demand. He did not delay it. ‘That demand was prior, 
and had been secured to the satisfaction of defendant by a pledge 
of bank stock. 

When St. John failed, and the security became (as is to be pre- 
sumed) inadequate, then, for the first time, defendant looked to this 
fund, but he had unde talon the agency without any such reliance. 
The presumption is, therefore, negatived by the facts of the case ; 
The Bank Metrop. v. New Enek ind Bank, 1 How. Rep. 234. T his 
ay probaply be relied on. ‘The court held: 

That the paper in question continued the property of the New 
Eneland Bank, notwithstanding the endorsement, these having been 
made to enable the agent to collect. 

2. That a long course of dealing and repeated settlements in con- 
formity to it, in which the parties were mutually credited with the 
proceeds of bills remitted by them, balances being suffered to re- 
main, until they were reduced by ‘the proceeds of bills and notes 
deposited, made this case the same in principle as if money had 
been advanced on the paper deposited. 

The court said there was no difference in principles, between an 
advance of money, and a balance suffered to remain upon the faith 
of these mutual dealings. 

The case under consideration is unaccompanied by any of these 
circumstances. Here there was no advance made, or demand de- 
layed in reliance upon this fund; or any course of dealing and 
usage founded upon it, by which balances were suffered to remain 
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andrew n for, allies to reimbursement from the proceeds of bills or 


notes to be collected, which would be deemed equivalent, as in that 
case, to advances actually made. 


Nelson, (attorney-general,) for the defendant. 

The bill was drawn by Holcombe on Mills, accepted by Mills, 
and endorsed by Holcombe, and sent to Avausta for collection. 
All that was necessary was for St. John to endorse it in blank, but 
he endorsed it specially to Smith. In this state of the case, whose 
agent was Smith? to whom would he have written to give informa- 
tion of the payment or non-payment of the bill? Certainly to St. 
John, who would have compelled him to pay over the money. A 
de fence by Smith, that he was not the proper person to be paid, 
would not have been listened to. A sub-agent can be created, and 
in this case Smith must have been the agent of St. John. The 
question of agency must settle that of privity tccamek Siery on 
Agency, 395 to 400, where the subject is discussed. 

An agent is re sponsib le only tohisemployer. Paley’s Agency, 48; 
1 Livermore on Agency, 64, 65, 66; 6 ‘Taunt. 148; 1 Vesey, jun., 
291, 292; where a son was employed as sub-agent by his father, 
who was agent, and it was held that the son could not be an ae- 
counting party to the owner of the mine, because there was no pri- 
vity. 14 East, 582; 1 ye ay & Jervis, 83; 3 Barn. & Ad. 354; 
4 tbhid. 375; 2 Campbell, 123. 

It is said, by the other side, that usage must govern. ‘This is ad- 
mitted. But what usage or facts does the record show? Not that 
Smith was a factor or broker, but only that he was a creditor of St. 
John. The court cannot presume usage, and there is nothing in the 
record to show it. 

What are the respective equities of the parties? The action for 
money had and received is analogous to a bill in equity. Suppose 
that ihe bill had belonged to St. John, could he have claimed to 
receive the amount of it whilst he was a ‘debtor? The creditor had 
a right to apply the fund to pay himself. It is admitted that if Smith 
had forborne to press St. John for the amount of this debi, he would 
have a right to retain the amount of this bill. But the plaintit?, by 
his acts, has been the cause of lulling Smith into a false security. 
Story, 483, 484. 

Where a party may be supposed to rely on a particular security, 
it is enough. Case of New England Bank, 1 How. 234. 

The death of St. John does not defeat the lien. Story on Agen- 
cy, 378 to 388, authorities collected. 

It is a general rule, that where a factor holds property as his own, 
the real owner cannot come in and claim, where third persons are 
concerned, having claims upon the agent. 5 Taunt. 56; 2 Bell’s 
Comm. sect. 807 to 812; Chitty’s Commercial Law, 544, 545, 546; 
2 Bell’s Comm. 789 to 806. 
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Berrien, in reply. 

The controversy here is not about. general principles, but their 
application. The cases in ‘Taunton and 6 Vesey establish, that be- 
tween a sub-agent and principal there is no privity. I do not deny 
the existence of the general rule which these cases support, but say 
that there are exceptions to the rule, of which thisis one. (Mr. Ber- 
rien here examined the cases.) One of the exceptions is, where it is 
manifest that some other person would be employed. 

As to the equities of fhe parties. Shall the defendant retain mo- 
ney which confessedly belongs to the plaintiff, when the position of 
the defendant has undergone no change in consequence of getting 
this money? If his cireumstanees had been changed upon this ac- 
count, [ have conceded that he could retain it. Smith could not 
have been lulled into a false security, because the statement affirms 
that no new transaction happened. St. John, therefore, could not 
have received a fresh advance. ‘The case of the New England Bank 
was decided upon the ground that there had been “ mutual and ex- 
tensive dealings ;” that they ‘did not draw ;” and that these things 
were like an ‘actual advance.” Strike these facts out of the case, 
and it would not have been decided as it was, but would then have 
resembled ours. Here is an insulated transaction, without any evi- 
dence of advance or forbearance. 

Mr. Chief Justice TANEY delivered the opinion of the court. 

We think the question certified has been settled by the decision 
of this court, and that it is unnecessary to go into an examination of 
the English laws which were cited in the argument. ~It is admitted 
that the bill was the property of the plaintiff, and was transmitted to 
St. John, at Augusta, for collection, and by him transmitted to the 
defendant, at Savannah, where the drawer resided; and that no con- 
sideration was paid for the bill, either by the defendant or St. John. 
According to the usual course of dealing among merchants, the 
transmission of the paper to St. John gave him an implied authority 
to send it for collection to a sub-agent at Savannah, for it could not 
have been expected by the plaintiff that St. John was to go there in 
person, either to procure the acceptance of the bill, or to receive the 
money, nor could St. John have so understood it. So far, there- 
fore, as the question of privity is concerned, the case before us is 
precisely the same with that of the Bank of the Metropolis v. The 
New England Bank, 1 How. 234. In that case, the bills upon 
which the money had been received by the plaintiff in error, were 
the property of the New England Bank, and had been placed by it 
in the hands of the Commonwealth Bank for collection, and were 
transmitted by the last mentioned bank to the Bank of the Metropo- 
lis, in Washington, where the bills were payable. And upon re- 
ferring to the case, it will be seen that the court entertained no 
doubt of the right of the New England Bank to maintain the action 

Vox, I1f.—97 3°T 








| 





770 SUPREME COURT. 
Wilson & Co. v. Smith. 








——— 





for money had and received, against the Bank of the Metropolis; and 
the difficulty in the way of its recovery in the action was not a want 
of privity, but arose from the right of the Bank of the Metropolis 
to retain, under the circumstances stated in the case, for its general 
balance against the Commonwealth Bank/ In that case, as in the 
present, the agent transmitting the paper appeared, by the endorse- 
ments upen it, to be the real owner, and the party to whom it was 
transmitted had no notice to the contrary, and the money received 
was credited to the Commonwealth Bank.*We think the rule very 
clearly established, that whenever, by express agreement between the 
parties, a sub-agent is to be employed by the agent to receive mo- 
ney for the principal, or where an authority to do so may fairly be 
implied from the usual course of trade, or the nature of the transac- 
tion, the principal may treat the sub-agent as his agent, and when 
he has received the money, may recover it in an action for money 
had and received. 

Another questifn has been raised in the argument, that is, whe- 
ther the defendant has a right to retain on account of the money due 
to him from St. John? As this point has not been certified, it is 
not regularly before the court, yet as it has been fully argued on both 
sides, and evidently arises in the case, it seems proper to express 
our opinion upon it, as it may save the parties from further litigation 
and expense. 

Upon this part of the case, as well as upon the question certified, 
we think the case of the Bank of the Metropolis v. ‘The New Eng- 
land Bank, decisive against the defendant. {It appears from the 
statement that he made no advances, and gave no new credit to St. 
John on account of this bill. He merely passed it to his credit in 
account. Nowif St. John had owed hin nothing, upon the princi- 
ples we have already stated, the plaintiff would be entitled to recover 
the money; and we see no reason why he should be barred of his 
action because St. John was debtor to the defendant, since the case 
shows that he incurred no new responsibility upon the faith of this 
bill, and his transactions with St. John remained in all respects the 
same as they would have been if this bill had never been transmitted 
to him. In the case of the Bank of the Metropolis and the New 
England Bank, it appeared in evidence that there had for a long time 
been mutual dealings between these two banks, in the collection of 
money for each other, and that balances were suffered to remain 
and credit given upon the faith of the paper transmitted or expected 
to be received, according to the usual course of their business with 
one another. And the court held, that if credit had been so given, 
the party giving it had the same right to retain as if he had made an 
advance of money; the hazard he ran by the extension of the credit 
giving him as just and equitable a right to retain, as if he had in- 
curred responsibility by an advance of money. ‘The right to retain, 
in that case, depended upon the fact that credit was given. But in 
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the case at bar this fact is expressly negatived, and there is no 
ground, therefore, upon which he can retain, according to the prin- 
ciples decided in the case referred to. 

As this point, however, is not in strictness regularly before this 
court, we shall confine our answer to the question sent here for de- 
cision, and shall direct it to be certified to the Circuit Court, that 
there was such a privity of contract between the plaintiffs and de- 
fendant, as would enable the former to maintain the action for money 
had and received. 





Tuomas B. Winston v. Tue Unirep States. 


Where the matter in dispute is below the amount necessary to give jurisdiction 
to this court, the writ of error must be dismissed, on motion. 


Nelson (attorney-general) moved to dismiss this case for want 
of jurisdiction, under the circumstances stated in the opinion of the 
court, which was delivered by 

Mr. Chief Justice TANEY. 

A motion has been made to dismiss the case for want of juris- 
diction. 

It appears that an action was brought by the United States against 
the plaintiff in error, in the District Court of the United States for 
the northern district of Mississippi, (the said court having the 
powers of a Circuit Court,) for the purpose of recovering damages 
against the plaintiff in error, who was a notary public, for having 
failed to give notice to the endorsers of a promissory note, put into 
his hands for protest, whereby the United States lost their remedy 
against them. ‘The note was for $537 27 cenis, and the damages 
in the declaration laid at one thousand dollars. There was a verdict 
and judgment for the sum of $759 36 cents, and it is upon this 
judgment that the writ of error is brought. 

The matter in dispute is below the amount necessary to give 
jurisdiction to this court, and the writ of error must therefore be 
dismissed. 


Hveun Ross, apMrntsTRATOR OF Hiram Pratt, peceasep, APPELLANT, U. 
Winiram Prentiss, Marsuar, DerenpDant. 


Where a bill was filed on the equity side of the court below, to enjoin the 
marshal from Jevying an execution upon certain property, which execution 
was for a less sum than two thousand dollars, an appeal from a decree dis- 
missing the bill will not lie to this court, although the entire value of the 
property may be more than two thousand dollars. 

The jurisdiction of the court does not depend upon the amount of any contingent 
loss or damage which one of the parties may sustain by a decision against 
him, but upon the amount in dispute between them. 
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Ir was moved by Nelson (attorney-general) to dismiss the case 
for want of jurisdiction, under the circumstances stated in the 
opinion of the court, which was delivered by 


Mr. Chief Justice TANEY. 

It appears from the record in this ease that a bill in chancery was 
filed in the Circuit Court for the district of Illinois, by the appellant 
against the appellee, who was the marshal for that district, stating 
among other things that the United States had recovered a judgment 
in the District Court for the district. of Illinois, against one John S, 
C. Hagan and Gholson Kirchenal, for the sum of $600 damages, 
and $35 25 cents costs, upon which an execution had been issued, 
directed to the said marshal, who had levied it upon a certain lot of 
land and premises described in the bill, upon which the complain- 
ant, as administrator as aforesaid, held a morigage to a large amount 
mentioned in the bill, and which he was then proceeding to fore- 
close ; and averring that the said property was not chargeable with 
the said judgment, and that he was in danger of losing the benefit 
of his mortgage, by a sale under the execution, aud praying that the 
marshal might be enjoined from making such sale. 

Upon this bill an injunction was granted, and the appellee after- 
wards put in his answer, and the cause was proceeded in until a 
final hearing, when the injunction was dissolved and the bill dis- 
missed. 

It is unnecessary to state more particularly the character of the 
controversy, because the case now comes before us on a motion to 
dismiss, upon the ground that the matter in dispute is not suflicient 
in amount to give jurisdiction to this court. 

‘The motion is resisted by the appellant, who insists that the juris- 
diction depends on the ‘alue of the property upon which the exe- 
cution has been laid, and the amount of the appellant’s interest in 
it. And as the property is worth much more than the sum required 
to give jurisdiction, and the mortgage also for a larger amount, he 
has a right to appeal to this court from the decree of the C cenit 
Court ; because, as he allows, he may lose the whole benefit of his 
morigage by a forced sale under the execution. 

We think otherwise. The only matter in controversy between 
the parties is the amount claimed on the execution. ‘The dispute 
is whether the property in question is liable to be charged with it 
or not. ‘The jurisdiction does not depend upon the amount of any 
contingent loss or damage which one of the parties may sustain by 
a decision against him, but upon the amount in dispute between 
them ; and as that amount is in this case below two thousand dollars, 
the appeal must be dismissed. 














JANUARY TERM, 1845. 773 


Tue Unirep States, PLAIntirF In ERROR, v. Ricuarp Kino AND 
Danie, W. Coxe, DerenDants. 


The certificate of survey alleged to have been given by Trudeau, on the 14th 
of June, 1797, and brought forward to sustain a grant to the Marquis de Mai- 
son Rouge, declared ante-dated and fraudulent. 

The circumstance that a copy of this paper was delivered by the Spanish au- 
thorities in 1803, is not sufficient to prevent its authenticity from being im- 
peached. 

Leaving this certificate out of the case, the instruments executed by the Baron 
de Carondelet in 1795 and 1797, have not the aid of any authentic survey to 
ascertain and fix the limits of the land, and to determine its location. 

This court has repeatedly decided, and in cases too where the instrument con- 
tained clear words of grant, that if the description was vague and indefinite, 
and there was no Official survey to give it a certain location, it could create 
no right of private property in any particular parcel] of land, which could be 
maintained in a court of justice. 

Ap equitable title is no defence in a suit brought by the United States. An im- 
perfect title derived from Spain, before the cession, cannot be supported 
against a party ciaiming under a grant from ihe United States. 

The act of Congress of the 29th April, 1816, confirming the grant to the extent 


of a league square, restricted it to that quantity, and cannot be construed as 
confirming the residue. 


Query: Whether the acceptance, by the claimant, of this league square, affected 
his title to the residue. 


Tus case was brought up, by writ of error, from the Circuit 
Court of the United States for East Louisiana. 

It involved a claim for upwards of two hundred thousand arpens 
of land in Western Louisiana, commonly known as the Maison 
Rouge claim, the history of which is this: 

About the year 1795, a number of French royalists arrived in 
New Orleans, and amongst them the Marquis de Maison Rouge, a 
knight of St. Louis, who had been banished from France, and whose 
property had been confiscated in the Revolution. 

On the Ist of January, 1795, he obtained the following passport: 

“The Baron de Carondelet, knight of the religion of St. John, bri- 
gadicr of the royal armics, governor vice-patron of the provinces of 
Louisiana, West Florida, and inspector of the troops thereof, &c., &e. 

“It is hereby permitted Messrs. De Maison Rouge, De Breard, 
and other persons of their suite, to pass on to Ouachita, to examine 
its position, and there to form a settlement. In consequence, Mr. 
de Filhiol will afford them every assistance, and the information 
necessary for that object. 

‘¢ Given in our government-house, at New Orleans, this Ist day 

of January, one thousand seven hundred and ninety-five. 
‘Signed, Tne Baron pe CaRONDELET, 
Anprew Lopez Armeste.” 


On the 17th of March, 1795, the following contract was entered 
into: 


9 ¢ 
uUT« 
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“We, Francis Lewis Hector, Baron de Carondelet, knight of 
Malta, brigadier-gencral of the royal armies of his Catholic majesty, 
military and civil governor of the provinces of Louisiana and West 
Florida; Don Francis Rendon, intendant of the army and deputy 
superintendent of the royal domains in the said provinces ; Don Jo- 
seph de Orue, knight of the royal and distinguished order of Charles 
Third, principal accountant for the royal chests of this army, exer- 
cising ‘the functions of fiscal of the royal domains, declare, that we 
agree and contract with the Senior Marquis de Maison Rouge, an 
emigrant French knight, who has arrived in this capital from the 
United States, to propose to us to bring into these provinces thirty 
families, who are also emigrants, and who are to descend the Ohio, 
for the purpose of forming an establishment with them on the lands 
bordering upon the Washita, designed principally for the culture of 
wheat and the erection of mills for manufacturing flour, under the 
following conditions : 

‘1. We offer, in the name of his Catholic majesty, whom God 
preserve, to pay out of the royal treasury two hundred dollars to 
every family composed of two white persons fit for agriculture, or 
for the arts useful and necessary for this establishment, as house or 
ship-carpenters, blacksmiths and locksmiths, and four hundred dol- 
lars to those having four labourers ; and in the same way, one hun- 
dred to those having no more than one useful labourer or artificer, 
as before described, with his family. 

“2. At the same time, we promise, under the auspices of our 
sovereign monarch, to assist them forward from New Madrid to 
Washita, with a skilful guide, and the provisions necessary for them 
till their arrival at their place of destination. 

*¢3. The expenses of transportation of their baggage and imple- 
ments of labour which shall come by sea to this capital shall be paid 
on account of the royal domains, and they shall be taken on the 
same account from this place to the Washita: provided, that the 
weight shall not exceed three thousand pounds for each family. 

‘4, There shall be granted to every family containing two white 
persons fit for agriculture ten arpens of land, exte nding back forty 
arpens, and increasing in the same proportion to those which shall 
contain a greater number of white cultivators. 

** 5. Lastly, it shall be permitted to the families to bring or to 
cause to come wich them European servants, who shall bind them- 
selves to their service for six or more years, under the express con- 
dition that, if they have families, they ‘shall have a right, after their 
term of service is expired, to receive grants of land, proportioned in 
the same manner to their numbers. ‘Thus we promise, as we have 
here stated, and that it may come to the knowledge of those families 
which propose to transport themselves hither, we sign the present 
contract with the aforesaid Senior Marquis de Maison Rouge, to 
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whom, that it may be made plain, a certified copy shall be fur- 
nished. 
“‘ Signed, Tue Baron DE CARONDELET. 
Francis Renpon. 
JOSEPH DE ORUE. 
Tue Marquis pe—E Matson Rovuee. 
“© New Orleans, the 17th of March, 1795.” 


On the 14th of July, 1795, this contract was approved by the 
king as follows: 


*¢ Having laid before the king what you have made known in 
your letter of the 25th of April last, No. 44, relative to the contract 
entered into with the Marquis of Maison Rouge for the establish- 
ment on the Washita of thirty families of farmers, destined to culti- 
vate wheat for the supply of these provincgs, his majesty, considering 
the advantages which it promises, compured with the preceding, has 
been pleased to approve it in all its parts. 

‘< By his royal direction, I communicate it to you for your infor- 
mation. God preserve you many years. 

*¢ Sioned, GaRDOGORI. 

© Madrid, 14th of July, 1795. 

*¢'The Intendant of Louisiana.” 

On the 12th of August, 1795, the following letter was addressed 
to the Marquis de Maison Rouge : 


“* New Orleans, August 12, 1795. 

‘¢ Str :—I have received the honour of your letter of the 25th June 
last, with a statement of the families. Your perseverance, in the 
opinion you have formed of the excellence of the lands you inhabit, 
and which you are going to make flourish for the happiness of this 
province, as well as for those in its neighbourhood which ought to 
partake of these advantages, ought to animate you to make the 
greatest efforts to effect its early accomplishment. ‘The picture you 
draw of these enchanted places convinces me of the solidity of your 
judgment, and of the fortunate selection you have made in your 
plan, as well as of the facility of means to carry it into execution in 
all its branches. 

‘“‘T have paid Mr. Merieult the $300 for Alexander Laurent, Pe- 
ter Relé, and James Féret. 

‘“‘ By this opportunity, I inform the commandant of what is to be 
done when any new family arrives—giving him distinctly to under- 
stand that, if the least formality or a certificate is wanting, and not 
conformable to the copy which I send him, no payment whatever 
will be made from the royal treasury. 

“TI have the honour to be, with respect, sir, your very humble 
and most obedient servant, 

“< Signed, Francisco Renpon. 

‘Mr. De Maison Rouge.” 
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On the 26th of August, 1796, the following letter was written: 


“Under this date, I have written to the commandant, John VFilhiol, 
as follows: 

** By the certificates which Pa sent me in behalf of the indivi- 
duals who were brought here lately by the Chevalier Breard, I learn 
that there were among them many single men, who cannot, ihere- 
fore, be considered as composing fi unilies, and, consequently, they 
ought not to have received the $100 stipulated in the Ist article of 
the contract which the Marquis of Maison Rouge made with the 
governor and intendant of this province. On this occasion, we 
passed over this irregularity in order to avoid disputes in future, it 
being inconsistent with the spirit of the contract, and of no use to 
the interests of the king, to spend the public money on individuals 
who, having no inducements to remain in the country, could leave 
it with the same facility they came. It must not occur again: and 
inform the Marquis that there are no funds in the public treasury 
destined to that object ; and that, as soon as he has completed the 
number of thirty families which he coniracted for, nothing will be 
paid out of the royal treasury to any who should exceed that num- 
ber, and who wish to come and establish themselves in this district; 
and you will consider yourself instructed to this effect, and conform 
to it in future, advising me in conformity of what is done in the 
premises. I consider you as the agent, and authorized to act for 
the Marquis of Maison Rouge, in the business of bringing families 
to that post, and, therefore, communicate this for your government 
and information. ‘The Lord preserve you many years. 

* Siened, Juan Venrura Morates. 

“To Mr. Augustus de Breard. 

‘© New Orleans, 26th siugust, 1796.” 


On the 14th of June, 1797, it was alleged that Trudeau, the sur- 
veyor-general, issued the following certificate : 


‘¢ Figurative plan of the thirty leagues of superfices of land granted 
to the Saale of Maison Rouge, not including the lands held by 
anterior titles. 

“Don Carlos Trudeau, surveyor-general and particular of the 
province of Louisiana. 

*¢ T certify in behalf of the Marquis of Maison Rouge, that the plats 
of land represented and sketched in the foregoing plan of vermilion 
colour, may contain thirty superficial leagues, to wit: the first plat 
marked No. 1, on the right bank of the river Ouachita, commencing 
or starting five arpens below the mouth of the bayou Cheniere au 
Tondre till it reaches the bayou Calumet, with the depth necessary 
to complete or produce one hundred and forty thousand superficial 
arpens. The 2d plat marked No. 2, on the left bank of the same 
river Ouachita, to start or begin two leagues below the Fort Miro at 























JANUARY TERM, 1845. 7717 





The United States v. King et al. 
the point called Laine, till it reaches the prairie de Lee, with the 
necessary depth to complete or produce sixty thousand arpens su- 
perficial. ‘The third plat marked No. 3, to stari in front of the 
bayou de la Loutre, and from thence on a line running south sixty- 
five degrees east to the bayou Siar, which line the bayou Siar and 
bayou Barthelemy, and the Ouachita bound said plat No. 3 and the 
plat No. 4, on the right bank of the Ouachita, to start in front of 
the entrance of bayou Barthelemy, runing down the river till it 
reaches the bayou la Loutre; which plats Nos. 3 and 4, with the 
corresponding or necessary depth, are to complete eight thousand 
three hundred and forty-four superficial arpens, and, added to the 
plats No. 1 and 2, form together the superficial total of two hundred 
aud eight thousand three hundred and forty-four superficial arpens, 
equal to the foregoing thirty leagues, at the rate of two thousand 
five hundred toises or fathoms per side for each league, which is the 
agrarian measure of this province ; it being well understood that the 
lands included in the foregoing plats, which are held by titles in 
form, or by virtue of a fresh decree of commission, are not to com- 
pose a part of the foregoing thirty leagues; on the contrary, the 
Marquis of Maison Rouge promises not to injure any of the said 
occupants, promising to maintain and support them in all their rights, 
since, if it should happen that the said thirty leagues should sutfer 
any diminution of the land occupied, there will be no objection or 
inconvenience to the said Marquis of Maison Rouge’s completing or 
making up the deficiency in any other place where there are vacant 
lands, and to the satisfaction of the concerned. 

‘¢ And in order that it may so appear or be made patent, I give the 
present, with the preceding figurative plan, formed or drawn by 
order of the governor-general, the Baron de Carondelet, to which 
faith is to be given this fourteenth of June, one thousand seven hun- 
dred and ninety-seven. 

‘¢ Sioned, Carios TRUDEAU. 

“* Noted in book A.” 


On the 20th of June, 1797, the following grant was issued : 








‘The Baron de Carondelet, knight of the order of St. John, marshal 

de camp of the royal armies, governor-general, vice patron of 
the provinces of Louisiana and West Florida, inspector of troops, 
Ke. 

‘¢ Forasmuch as the Marquis de Maison Rouge is near completing 
the establishment of the Washita, which he was authorized to make 
for thirty families, by the royal order of July 14, 1795, and, desir- 
ous to remove, for the future, all doubt respecting other families or 
new colonists who may come to establish themselves, we destine 
and appropriate conclusively for the establishment of the aforesaid 
Marquis de Maison Rouge, by virtue of the powers granted to us 
by the king, the thirty superficial leagues marked in the plan annexed 

Vou. I].—98 
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to the head of this instrument, with the anita and boundaries de- 
signated, with our approbation, by the surveyor-general Don Car- 
los Lareau ‘Trudeau, under the terms and conditions stipulated and 
contracted for by the said Marquis de Maison Rouge. 

“And that it may at all times stand good, we give the present, 
signed with our hand, sealed with our seal at arms, and counter- 
signed by the underwritten honorary commissary of war and secre- 
tary of his majesty for this commandancy gene ral. 

*¢ Signed, ‘Tue Baron De Caronne ert. 


Anpres Lopez ARMESTO. 
“ New Orleans, the 20th of June, 1797. 





*¢ Nore.—That, in conformity with his contract, the Marquis de 
Maison Rouge is not to admit or establish any American in the 
Jands included in his grant. 

‘“« Signed, Tue Baron De Caronpeter.” 


In the latter part of the year 1799, Maison Rouge died, leaving a 
will, which was dated on ihe 26th oe August, in that year. It was 
as lows : : 


* First—Recommending my soul to the same Lord God who gave 
it to me, and created and redeemed it at the price of his most precious 
blood, passion, and death, I implore him by the most holy bowels 
of his divine mercy, that he will pardon it and send it to eternal 
rest among the chosen, for which it was created. 

** My bedy I order to be placed in the earth, out of which it was 
made ; and, when I die, I desire to be buried in the plainest man- 
ner, and that my funeral shall take place in such place as my ex- 
ecutor chooses, to whom I leave the management of the rest of my 
funeral and interment, i order that he may act as to him appears 
best—such being my will and pleasure. 

*Talso direct that three masses be said for the rest and repose of 
my soul, for each of which three bits or rials shall be paid once, 
and to each of the donations into which my goods and effects are 
divided. 

**T also declare that Iam a bachelor, that it may so be made mani- 
fest and certain. I also declare and make known that I possess 
property in Paris, Berry, and Querry, which was confiscated, of 
which I possess no documents to establish my claim. 

*¢ T also declare that I possess, in Ouachita, a house and land, which 
I give and bequeath to my servant-maid, called Maria, an Irish wo- 
man—such being my wish and pleasure. 

“T also declare that I owe some small sums to my work people, 
which I desire to be paid from the present harvest. 

“1 also name as my executor and property holder Mr. Louis Bou- 
ligny, whom I empower and give authority to, after my death, to 
take possession of my goods and property, ‘without the intervention 
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or interference of judicial proceedings; to make inventories, valua- 
tions, and sales thereof; to appoint such appraisers as he chooses, 
and to adopt all necessary proceedings until my mortuary aflairs are 
concluded and wound up; for which purpose, I postpone and ex- 
tend the year of executorship, and further time which may be 
necessary for that purpose ; and such is my will and pleasure. 

**T also declare that I have, at the house of Don Pedro, all the 
articles necessary to build a saw-mill for cutting plank, and a pump 
auger. 

‘*T also desire and declare that, in the donation which by this will 
I make to my servant-maid Maria of a house and land, there is only 
included five acres front, by the usual depth, and the aforesaid 
house, and not the rest, or other land; such being my will and 
pleasure. 

** And the residue and remainder of my goods, rights, and actions, 
as well within as out of this province, in case my parents are dead, 
I constitute and name, for my sole and universal heir, the aforesaid 
Louis Bouligny, in order that, after my decease, he may have and 
inherit them, with the blessing of God and myself; and such is my 
will and pleasure. 

**T revoke and annul, and declare void, cancelled, of no value nor 
effect whatever, any other wills and testamentary dispositions I may 
have heretofore made by word, or in writing, which I desire no 
faith or value shall be attached to, saving and excepting this, which 
I at present authorize and declare in such manner and form as may 
stand good and right. 

“Tn faith of which, this instrument is dated in the city of New 
Orleans, the 26th of August, one thousand seven hundred and 
ninety-nine. 

“J, the notary, give faith to and know the declarer, who, to ap- 
pearance, possesses his natural judgment, memory, and understand- 
ing, and signed it in the presence of Don Andres Lopez de Armesto, 
honorary commissary of war and secretary of this government, Dn. 
Pedro Gondillo, and Dn. Vizente Texeiro Lientard, inhabitants. 

Dr Matson Rouge.” 

In 1802, Bouligny went upon the ground and caused a survey 
to be made by McLaughlin, who had been a deputy-surveyor under 
Trudeau. 

In 1803, Daniel Clarke applied for and obtained from the intendant- 
general of New Orleans copies of the contract with Maison Rouge, 
and of the order of the 14th July, 1795. 

Congress having passed an act for the purpose of ascertaining 
the rights of persons to land within the district and territory of 
Orleans, the commissioners appointed under that act reported upon 
Bouligny’s claim as follows. 
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** Claims to land in the county of Washita. 
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Class B, in which the claim was placed by the commissioners, 
is thus described by them. 

To the second class, comprising ‘ claims which, though not em- 
braced by the provisions of the said acts, ought nevertheless in the 
opinion of the commissioners, to be confirmed in conformity with 
the laws, usages, and customs of the Spanish government,”’ the 
letter B will be affixed. 

By an act of the 29th April, 1816, the claims marked B were 
confirmed: ‘ provided, nevertheless, that under no one claim shall 
any person or persons be entitled under this act to more than the 
quantity contained in a league square.” 

In 1841, the defendant Coxe, who had become owner of this 
claim, ap plie ‘d for patents for a league square, which were accord- 
ingly given him, under the circumstances state -d in the opinion of the 
late Mr. Atiorn: y-General Legaré, under date of 22d December, 1841. 

On the 13: th of February, 1843, the United States, by Bailie 
Peyton, their attorney, filed a petition in the Circuit Court of the 
United States, tation that Richard King had taken posscssion of, 
and claimed title to, a part of the land. The petition prayed that 
the land might be adjudged to belong to the United States, &c. &e. 

King answered and called Coxe in warranty, who also answered 
and set forth his title in exfenso under the grant to Matson Rouge. 

On the 10th of July, 1843, the court, afier argument, pronounced 
the following cecree: 

*¢’'The court having maturely considered the law and the evidence 
in this case, doth now order, adjudge and decree, that the plaintiffs 
petition be dismissed, and that the grant made by the Baron de 
Carondelet, as the governor of Louisiana, on the 20th June, 1797, 
to the Marquis de Matson Rouge, be and the same is h ereby de- 
clared valid ; that the said Rie hard King, the defendant, and the 

said Daniel W. Coxe, warrantor, be and they are hereby declared 
and recognised to be the lawful ow ners of the parts of the said grant 
held by them, as described in the answer of the said Richard King, 
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and in the schedule ‘ A,’ and that they be quieted in the owner- 
ship and possession of the same. 


‘Signed, Tueo. H. McCates, U. S. Judge.” 


In the course of the trial, the United States filed five, and the de- 
fendants three bills of exceptions. ‘The following were assigned as 
errors on the part of the United States. 

1. That in the matters stated in the several bills of exception, 
not necessary here to be re-stated, the court below committed error. 

2. That the evidence in the cause does not sustain the claim of 
title of the defendants to the lands in controversy. 

3. That the acceptance by the defendant Daniel W. Coxe, of a 
patent for one league square of said land, under the act of Congress 
of the 29th April, 1816, operates as an extinguishment of his title 
to any other portion of said land, 

The evidence referred to in the second point of error was very 
voluminous. It consisied of a number of letters written by the 
Baron de Carondelet, by the Marquis de Maison Rouge, and by 
others, and of the deposition of sundry persons; all of which it is 
impossible to insert at length or to compress within a reasonable 
compass. 





Nelson, (attorney-general,) for the United States. 
Coxe, for the defendants. 


Nelson, after referring to and explaining the papers above cited, 
Jaid down four propositions which he proposed to maintain. 

That the paper relied upon by the defendants is not a grant. 
That assuming it to be so, it was to take effect upon con- 
ditions which were not complied with. 

3. That the paper purporting to be a survey by Trudeau is a 
forgery, and covers land not covered by the grant. 

4. ‘That the grant is void from indefiniteness, and cannot be lo- 
cated. (As the decision of the court turns upon one of these points 
only, it is deemed unnecessary to report the arguments of the respec- 
tive counsel upon the other points. ) 

3. ‘That the paper purporting to be a survey is a forgery; and, 
apart from that paper, the grant contains no description. 

It is remarkable that no one ever saw this survey, although pro- 
fessing to have been made in 1797, until 1803. It was not ap- 
pended to the grant. In 1802 there was a grant by ‘Trudeau to 
Filhiol, of land below Fort Miro, and yet the survey, made in 1797, 
calls for Filhiol’s line, which was not established until 1802. 

Moreover, this grant to Filhiol says that his land is bounded on 
every side by vacant lands, and yet if the former survey were genu- 
ine, Filhiol’s grant was in the midst of the land which had been 
granted to Maison Rouge. 


(Mr. Nelson then examined minutely the testimony of various 
3.U 
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persons ; of Mr. Filhiol, the commandant of the post of Washita, 
from 1783 to 1800; of the widow Bayergeon; of Mr. Pomier, a 
settler under the contract; of Mr. Belin; of Mr. McLaughlin, who 
said that Trudeau was ne ver on the spot, and never had any other 
deputy-surveyor than himself.) 

In 1802, Bouligny went out to the spot and had a plat made by 
McLaughlin, who says, that the “plat dated 14th June, 1797, is 
copied”? from the one which he made in 1802. 


Coze, for defendants, gave a history of the case, and referred to 
various state papers: Report of a Committee, Senate U. S., July 
20, 1842; Instructions of Solicitor of the ‘Treasury, December 23, 
1842; 2 American State Papers, June 9, 1813; Land Laws, 744, 
745; 3 Greene’s a Lands, 247. 

In 1 Laws U. S , Brown’s edition, 549, this title is set out just as 
it is in the prese nt record. 

In 2 Land Laws, (American State Papers,) 771, 774, there is a 
copy of the very plat which we have. 

It is objected that no one ever saw Trudeau’s certificate of sur- 
vey until 1803. At the foot of the grant, in Spanish, which is in 
the record, are these words: ‘* Anotado en el libro A, No. 1, vergo 
38, ¥ copia sicada.’ 

What beeame of the book A, we do not know. 

In American State Papers, Public Lands, vol. 2, page 774, there 
is a translation of Trudeau? s certificate of survey, with the follow: ing 
remark 

‘¢ Land-office, Opelousa, ug. 15, 1812. 

‘The foregoing is the substance of the proces verbal, (certifi- 
cate,) of the surveyor-general, subjoined to the plat, (of which the 
annexed is a copy,) filed in the claim of Louis Bouligny, holding 
under Maison Rouge. 

S. Cuacire, Translator to the Commissioners. 
L. Posry, Clerk of the Board.” 


If there is any defect in the record, the government must bear the 
consequences, for all the Spanish books were handed over to the 
public authorities. It is the first time that this paper was ever de- 
nounced as a forgery. The grant itself’ says, “‘ Marked in the plan 
annexed,” showing that some plan was annexed to it. The evi- 
dence of Tessier verifies it. He was a principal clerk in the office 
for making grants of land under the Spanish government, and this 
grant is in his handwriting. He says he “ cannot recollect whether 
he had or had not Trudeau’s figurative plan and procts verbal be- 
fore him, but he is certain that he performed his duty, either by 
dictation or written instructions of his superiors, or by seeing the 
document B, though he cannot say | in which of the three respective 
modes he acted upon this occasion.” 
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The decision of the board of commissioners is final against the 
United States. In the case of McDonald v. Millaudon, decided at 
this term, the court say that a complete grant requires no confirma- 
tion by Congress. The limit to a league square in the confirmatory 
act does not negative the residue of the title ; there are no words to 
that effect. The proviso was put in because it was thought that 
Spanish governors could not grant more than a league square. 
This court entertained the same doubt. 4 Pete rs, 511. 

Congress could not annul the title to the land beyond a league 
square, because it rested on a treaty. The act does not profess to 
annul it, but leaves it where it found it , subject to judicial decision. 
This construction of the act reconciles it with justice and good faith, 
and these considerations were held to be operative in 2 Wheat. 203, 
6 Peters, 718. The Uniied States never claimed what was severed 
from the publie domain. Our title, therefore, is equal to a patent, 
and can only be assailed on the ground of fraud. This is a charge 
which is easily made. It is not pretended that any was practised 
on Carondelet, nor is the signature of ‘Trudeau denied, but it is 
said to be ante-dated. The United States knew all about these 
papers, but the petition in this case does not allege fraud. It is 
true that the defendants are said to have no title. But suppose we 
were in chancery, would the court permit a party to raise such a 
question upon the trial if it was not alleged in the bill? It ought 
to have been put in issue and evidence taken upon it, and in that 
case the onus probandi would have been upon the United States. 
By the treaty they became possessed of all vacant domain, and must 
make out their title. It will not do to claim all and make the de- 
fendant show his tile. 9 Peters, 298 ; 2 Burchard’s Land Laws, 669. 

The fraud here is charged upon high functionaries of a foreign 
government forty-eight years ago. Fraud, for what purpose? ‘There 
was no motive for it. Carondelet might have made the grant if he 
chose; he had the power to do it. Both these papers were before 
Congress in 1820, and the defendant met the accusations which 
were then brought against them. ‘The United States have never 
attempted to rescind this patent for twenty years. If they were a 
private person, they would be bound by their acts. The accusation 
of “~% now made by the atiorney-general rests on two grounds: 

. A pamphlet published by Giraud. 

Fy On evidence taken in another suit. 

With regard to the pamphlet, it has-been answered in the same 
way. With regard to the other, the evidence was taken under a 
notice served by a hostile party before another hostile party, all on 
the same day, and the suit then not prosecuted. 

(Mr. Core then examined this testimony.) 


Nelson, in reply and conclusion. 
This is a mere question of title, to be settled on principles of law. 
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The defendant claims under a grant from the Spanish government. 
The treaty gave the public domain to the United States. ‘There is 
no contest about their title, if the land had not previously been 
granted by Spain. We concede freely that the United States only 
succeeded to the rights of Spain, and that all grants, perfect or im- 
perfect, are binding. If the rights were imperfect, the United States 
are bound in equity to carry them out; but not this branch of the 
government, which can look only at the legal title. Is this such? 

But first let us examine a proposition laid down by the other side, 
that this claim has been recognised by all the departments of the 
government. If so, the United States must be estopped. If Con- 
gress has conferred a title on the representatives of Maison Rouge, 
there is an end of the question. So, if the judiciary has recognised 
it. But no misapprehension of the executive on such a subject is 
binding on this court. 

(Mr. Velson here examined the papers and documents cited by 
Mr. Cove.) 

The laws requiring commissioners to report to Congress, cannot 
be construed as erecting them into a judicial tribunal whose deci- 
sions should be final. 

The alleged legislative confirmation is equally defective. 

(Mr. JVelson here referred to 2 Story, 1410, 1429.) 

The executive department of the government has always resisted 
this claim from 1804. It offered the lands for sale, but withdrew 
them on account of the dispute. Asurvey had to be made to ascer- 
tain what was unclaimed. 

There has been no regulation by any branch of the government, 
but the question is entirely open for this court. 

It is said that no fraud was alleged in the court below. That is 
very true. But it would have been odd, if the United States, when 
instituting a proceeding similar to an ejectment, had gone on in 
their declaration to say that the title of the defendant was fraudulent. 

It is also said that we have no right to supervise the action of the 
Spanish authorities. ‘This is true, if they are bona Jide, but not if 
they are fraudulent. Congress has always provided, in its laws, for 
cases of fraud. ‘The fraud was concocted in 1802, after Carondelet 
had gone away. 

It is true that a great part of the testimony was taken in another 
case; but it was introduced into this by consent, and the defendant 
must abide by it. 


Mr. Chief Justice TANEY delivered the opinion of the court. 

This case is one of great importance, from the amount of property 
in dispute ; and if the court entertained any doubt upon the questions 
of law or of fact which are presented by the record, we should re- 
gard it as our duty to hold it under advisement, and postpone the 
decision to another term. But the principles of law upon which it 
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depends are not new in this court, and have often been the subjects 
of discussion and consideration since the cession of Louisiana and 
Florida to the United States. And having, after a careful examina- 
tion of the evidence, formed a decided opinion upon the facts in the 
case, we deem it proper to dispose of it without further delay. 

The claim in question arises upon two instruments of writing, 
executed by the Baron de Carondelet, civil governor of Louisiana ; 
one in 1795, and the other in 1797; the latter of which is alleged, 
by the defendant in error, to be a grant to the Marquis de Maison 
Rouge, for the land included in a plat made out by Trudeau, the 
surveyor-general of the province, and dated the 14th of June, 1797, 
and which survey embraces the land in controversy. It is insisted, 
on the part of the United States, that this certificate of Trudeau is 
antedated and fraudulent; and in order to determine the state of the 
facts upon which the questions of law will arise, the authenticity of 
this survey will be the first subject of inquiry. 

Upon this point, a good deal of testimony has been taken upon 
both sides. But it would extend this opinion to an unreasonable 
and unnecessary length, to enter upon a minute comparison and 
analysis of the testimony of the different witnesses, and of the other 
evidence contained in the record. It is sufficient to say, that, atter 
an attentive scrutiny and collation of the whole testimony, we think 
it is perfectly clear that this certificate of Trudeau is antedated and 
fraudulent, and we refer to the evidence of Filhiol, McLaughlin, 
and Pomier, as establishing conclusively that the actual survey upon 
which this certificate was nade out, did not take place until Decem- 
ber, 1802, and January, 1803; and that the one referred to by the 
governor, in the paper of 1797, was for land in a dillerent place, 
and higher up the Washita river. We are entirely convinced that 
the survey now produced was not made in the lifetime of the Mar- 
quis de Maison Rouge, who died in 1799, but after his death, and 
at the instance of Louis Bouligny, who, according to the laws of 
Louisiana, was what is there termed the forced heir of the marquis ; 
and that it was made in anticipation and expectation of the cession 
of the country to the United States; the negotiations upon that sub- 
ject being then actually pending, and the treaty of cession signed 
on the 30th day of April, 1803. We see no reason to doubt the 
truth of the witnesses to whom we have referred. On the contrary, 
they are supported by the testimony of other witnesses, and by va- 
rious circumstances detailed in the record. 

It has, however, been argued that, inasmuch as an attested copy 
of this certificate, with the two instruments executed by the Baron 
de Carondelet, were delivered to Daniel Clarke, in August, 1803, 
by the Spanish authorities at New Orleans, upon his application for 
the documentary proofs of the title to this land, the authenticity of 
the paper in question ought not to be impeached; and that it is in- 
consistent with the comity due to the officers of a foreign govern- 
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ment, to impute to them fraud, or connivance in a fraud, in an official 
act where their conduct has not been questioned by the authority 
under which they were acting, and to which they were responsible. 
This proposition is undoubtedly true, where no other interest is con- 
cerned except that of their own government or its citizens. And as 
regards the interest of others, the acts of the officer, in the line of his 
duty, will prima facie be considered as performed honestly, and in 
good faith. And although this certificate and the other documents 
were delivered to Clarke after the country had been ceded to the 
United States, yet as possession had not been taken, and the evi- 
dences of titles to lands in the ceded province were still lawfully in 
the hands of the Spanish authorities, the documents upon that sub- 
ject, obtained from the proper officer, ought to be regarded as ge- 
nuine, unless impeached by other testimony; and to that extent this 
court is bound to respect the certificate in question. But it would 
be pushing the comity usually extended to the tribunals and officers 
of a foreign government, beyond the bounds of justice and the usages 
of nations, to claim for them a total exemption from inquiry, when 
their acts affect the rights of another nation or its citizens. Cer- 
tainly, the political department of this government has never acknow- 
ledged this immunity from inquiry, now claimed for the Spanish tri- 
bunals and officers; and in every law establishing American tribu- 
nals to examine into the validity of titles to land in Louisiana and 
Florida, derived from the government of Spain, they are expressly 
enjoined to inquire whether the documents produced in support of 
the claim are antedated or fraudulent; and we have no doubt that 
it is the right of this court to hear and determine whether the certifi- 
cate of ‘Trudeau, although recognised and sanctioned by the colonial 
authorities of Spain, is antedated and made out either with or with- 
out their privity and consent, in order to defraud the United States, 
and to deprive them of lands which rightfully belonged to them un- 
der the treaty ; and that it is our duty to deal with it as the evidence 
may require. We desire, however, to be understood, when speak- 
ing upon this subject, as not intending to charge the present claim- 
ants with having participated in the fraud; but from the testimony 
in the record, we are fully convinced that it was commitied in the 
manner hereinbefore mentioned, by Bouligny, under whom they 
claim title. 

Regarding the case in this point of view, the right of the defend- 
ant in error must stand altogether upon the instruments executed in 
1795 and 1797, by the Baron de Carondelet ; and it has not the aid 
of any authentic survey, to ascertain and fix the limits of the land, 
and to determine its location. The instruments themselves contain 
no lines or boundaries, whereby any definite and specific parcel of 
land was severed from the public domain; and it has been settled, 
by repeated decisions in this court, and in cases, too, where the in- 
strument contained clear words of grant, that if the description was 
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vague and indefinite, as in the case before us, and there was no of- 
ficial survey to give it a certain location, it could create no right of 
private property in any particular parcel of land, which could be 
maintained in a court of justice. It was so hela in the cases report- 
ed in 15 Peters, 184, 215, 275, 319, and in 16 Peters, 159, 160. 
After such repeated decisions upon the subject, ail affirming the same 
doctrine, the question cannot be considered as an open one in this 
court. Puitmg aside, therefore, and rejecting the certificate of 'Tru- 
deau, for the reasons before stated, the instruments in question, even 
if they could be construed as grants, conveyed no title to the Mar- 
quis de Maison Rouge for the Jand in question, and, consequently, 
the defendants in error can derive none from him. = ‘the land claimed 
was not severed from the public domain, by the Spanish authorities, 
and set apart as private property, and, consequently, it passed to the 
United States, by the treaty which ceded to them all the public and 
unappropriated lands. It is unnecessary, therefore, for the decision 
of the case, to say any thing in relation to the construction and effect 
of these two insiruments, or the purposes for which they were in- 
tended. 

As relates to the claim of an equitable title arising from the number 
of immigrants alleged to have been introduced under these instru- 
ments, it would not avail the defendant in error in this action, even 
if the proofs showed a performance equal to that contended for on 
his part. For if these instruments were regarded as grants, and it 
appeared that the Marquis de Maison Rouge had originally selected 
this very district as the place where the grant was intended to be 
located; and the immigrants introduced by him had been settled 
upon it in performance of the conditions of his contract; and if it 
should be held that he had thereby acquired an equitable right to 
have the quantity of land mentioned in the paper of 1797 laid off to 
him at this place, still it would be no defence against the United 
States. For in the case of Choteau v. Eckhart, 2 How. 375, this court 
decided that an imperfect title derived from Spain, before the cession, 
would not be supported against a party claiming under a grant from 
the United States, unless it had been confirmed by act of Congress. 
‘The same point was again fully considered and decided, at the pre- 
sent term, in the case of Hickey and others v. Stewart and others. 
These decisions stand upon the ground that such titles are not con- 
firmed by the treaty itself so as to bring them within judicial cogni- 
sance and authority: and that it rests with the political department 
of the government to determine how and by what tribunals justice 
should be done to persons claiming such rights. If, therefore, this 
controversy was in a court of equity, and no suspicion of fraud 
rested upon the claim, yet it could not be supported against a grantee 
of the United States, because Congress has not confirmed it, nor 
authorized any other tribunal to determine upon its validity. ‘This 
case, however, is in a court of law; the petitory action brought by 

















788 SUPREME COURT. 


The United States v. King et al. 








the United States in the Cireuit Court of Louisiana, being in the 
nature of an action of ejectment in which the decision must depend 
on the legal title; and that title under the treaty of cession being in 
the United States, an equitable title, if the defendant in error could 
show one, would be no defence. 

It has indeed been urged in the argument, that the act of April 
29, 1816, sect. 1, (3 Story’s Laws, 1604,) confirmed this grant to 
the claimants to its whole extent. Upon this point we do not think 
it necessary to go into a particular and minute examination of the 
acts of Congress upon this subject, nor indeed of the act referred to. 
Because the provision in this act, that the confirmation shall extend 
only to the quantity of land contained in a league square, is in the 
judgment of the court too clear and unambiguous to admit of serious 
controversy. ‘The restriction of the confirmation to the quantity 
above mentioned, appears to be as plainly stated in the proviso as 
language could make it ; and Congress certainly, in a claim of this 
description, addressing itself to the political power, had a right to 
confirm a portion of the claim, and, at the same time, to refuse to 
give the claimant a title to the residue, if they supposed it just to 
do so. 

Another question of more difficulty arises under this act of Con- 
gress, but as it has not been pressed in the argument, we forbear to 
express an opinion upon it. It appears that the claimant has accepted 
a patent for a league square. In similar cases in Florida, the act of 
Congress upon that subject provided, that the patent for the quantity 
confirmed should not issue unless the claimant released all title to 
the residue. The law in relation to the land in question does not, 
it is true, require this release, and the patent was issued and acce pted 
under an understanding with the commissioner of the General Land- 
office, that the acceptance should not prejudice the claim to the re- 
sidue, Yet it is a question worthy of serious consideration, how far 
the acceptance of the land proffered by Congress, even under these 
circumstances, must affect any title to the residue, which the party 
might be supposed to have had, and ought to influence the judg- 
ment of the court where the fact appears in the record. It is unne- 
cessary, however, to pursue the inquiry, since, for the reasons before 
stated, the judgment of the Circuit Court must be reversed. 
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From circumstances which it is not necessary to explain to the public, the 
two following dissenting opinions of Mr. Justice McLean, in the cases of Ken- 
dall v. Stokes, p. 87, and The United States v. Gear, p. 121, have been omitted 
from their proper places, and are here inserted. 





Amos Kenpati 
v. 
STOKES ET AL. : 

Mr. Justice McLEAN. 

‘Tnts case is a writ of error. The facts and merits of the case 
are before us only so far as they are connected with the legal points 
raised by the bills of exceptions. I will consider these points, and 
not indulge in a course of remarks which could only be proper on 
a motion for a new trial. 

Before taking up the exceptions, I will observe, that from the 
finding of the jury the defendant below was acquitted of all malice 
with which he stands charged in the declaration. And I will add 
that there is nothing in the record inconsistent with the inference, 
that he acted from a sense of duty, and with a desire to advance the 
public service. 

The second, third, and fourth counts in the declaration were discon- 
tinued, so that the judgment was entered on the first and fifth counts. 

The first count states, that the plaintiffs were contractors for the 
transportation of the mail of the United States under William T. 
Barry, then postmaster-general, and that for services so rendered 
the said postmaster-general caused credits to be entered in their 
accounts on the books of the depariment for the sum of one hundred 
and twenty-two thousand dollars. ‘The defendant below was ap- 
pointed to succeed William ‘IT’. Barry, in the office of postmaster- 
general, and that he wrongfully, &c., caused the above sum of 
money,which had been paid to the plaintiffs as aforesaid, to be sus- 
pended on the books of the department and to be charged as a debit 
against them; by reason whercof the plaintiffs were unable to obtain 
from the department moneys under their several contracts for the 
transportation of the mail, which subjected them to great losses in 
raising funds to enable them to carry on their contracts ; that their 
credit was desiroyed, and that they were obliged to incur great ex- 
pense in obtaining payment of the above sum, &c. 

The fifth count claims damages for the refusal of the postmaster- 
general to credit them with the amount of the award of the solicitor 
of the ‘Treasury, as by the act of Congress he was required to do ; 
by reason whereof they were kept out of the money for a long space 
of time, and were subjected to expensive litigations, &c. 
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The first exception, by the defendant below, that I shall consider, 
is as follows: ‘That the acts of defe ndant, as posimaster-gen- 
eral, in suspending the allowances mentioned in the two letters from 
P. S. Loughborough, as treasurer, both dated 14th May, 1835, the 
one addressed to “Messrs. Stockton & Stokes, the other to L. W. 
Stockton, and above given in evidence by plaintiffs, and in con- 
tinually holding the same under suspension and refusing to credit 
or pay the same till the rendition of the solicitor’s award, above 
given in evidence by plaintiffs, were not such as laid him liable to the 
plaintiffs in the right in which they now sue, to the aforesaid action, 
and that upon the evidence so as aforesaid produced and given on the 
part of the plaintiffs, they are not entitled to maintain thisaction on their 
said first, second, and third counts, of their amended declaration.”’ 

As the second and third counts of the declaration were discon- 
tinued, no reference can be had to them in considering the legal 
questions in the case. 

The court properly refused to give the last clause of the above 
instruction, on the ground that it requested them to determine the 
effect of the evidence. This has been so often decided by this 
court, that no reference to authority is deemed necessary. ‘The other 
part of the exception goes to the Capacity in which the plaintiffs sue 
as partners. 

The contracts under which they sue were made in the name of 
Richard C. Stockton, but they were made for the benefit of the 
plaintiffs equally, as jointly interested with Stockton. When the 
contracts were about being executed, the postmaster-ge neral was 
informed that all the plaintiffs were interested in them ; and inquiry 
was made of him whether the contracts made in the name of Rich- 
ard C. Stockton would inure to the benefit of all concerned. The 
reply was, that they would; and with that understanding the con- 
tracts were signed. 

The duties under the contracts were apportioned among the 
parties. From this state of facts, the question arises, whether the 
plaintiffs having a joint interest in the contracts may not sue as part- 
ners. ‘They made the contracts in the name of Richard C. Stockton, 
and can there be any doubt of their right thus to make them ? In this 
view the others are not sub-contractors under Stoc kton, but are 
jointly interested with him in the contracts. And if any ihing has 
been done to render the head of the department liable to Richard 
C. Stockton, his associates being jointly interested with him are 
proper parties in ihe action for damages. ‘The action is not on the 
written contracts, but by those interested in them for a wrong done, 
No cidiladiais of the labour among the partners can affect this 
question. I can have no doubt as to the right of the plaintiffs to 
sustain this action, if there be a ground for any action. ‘The Circuit 
Court, therefore, in my judgment, did not err in refusing the above 
instruction. 




















JANUARY TERM, 1845. 791 
Kendall v. Stokes et al. 











The evidence of O. B. Brown, a clerk in the department, to show 
the interest of the plaintifls, is objected to, on the ground that parol 
evidence cannot be heard, to contradict a written agreement. How 
this applies in the present case, it is difficult to perceive. Brown 
does not contradict the written contracts, but swears that the plain- 
tiffs made them with the department in the name of Richard C. 
Stockton. And this evidence was admissible, on the ground that 
where any association of individuals bind themselves by a particular 
name or designation, in a written contract, in an action by or against 
the persons thus bound, the facts may be shown by parol. 

The practice which prevails in this district, of praying the court 
for instructions on the close of the plaintiff’s evidence, is a most in- 
convenient one, and can answer no other purpose than to introduce 
confusion in the case, and perplex the jury. In this case, there were 
two prayers for instructions on the evidence of the plaintiffs, as re- 
gards the capacity in which they sue; and a similar instruction is 
again asked after the close of the defendant’s evidence. ‘These in- 
structions are founded upon the evidence, and are substantially the 
same, though expressed in different words. 

The third instruction asked by the defendant in the court below, 
will be considered in connection with the second one prayed, after 
all the evidence had been heard. 

The fourth instruction refused by the Circuit Court, was, “ that 
the evidence so as aforesaid produced and given, on the part of the 
plaintiffs, so far as the same is competent to sustain any count in the 
declaration, is not competent and sufficient to be left to the jury, as 
evidence of any act or acts done or omitted, or refused to be done 
by defendant, which legally laid him liable to the plaintiffs in this 
action, under such count, for the consequential damages claimed by 
plaintiff in such count.” 

This instruction goes only to the admissibility of the evidence. 
The question would have been more properly raised by a motion to 
overrule the evidence. But viewing it as an instruction, it prays 
the court to instruct the jury that the facts proved are not competent 
and sufficient ; not to prove the right of the plaintiffs to recover, but 
to be left to the jury, ‘as evidence of any act or acts done or omit- 
ted, or refused to be done by defendant,” &c. 

No particular facts proved are alleged to be incompetent evidence, 
and the court, consequently, could not give the instruction, provided 
there was any legal evidence before the jury, which conduced to sus- 
tain the plaintiffs’ right under any one of the counts in their decla- 
ration. 

That the above instruction should be mistaken by any one as a 
demurrer to evidence, is, to me, very extraordinary. 

A demurrer to evidence withdraws it from the jury, but this in- 
struction calls upon the court to say whether ‘the evidence was 
competent to be considered by the jury.” ‘The instruction is not in 
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form or effect like a demurrer to evidence. It was nothing more nor 
less than an objection to the admissibility of the evidence. 

The fifth instruction prayed is, as to the capacity in which the 
plaintiffs sue, and which I have already considered. 

I now come to the instructions prayed by the defendant below af- 
ter the close of his evidence. 

The first one, being substantially of the character of the fifth, above 
stated, will not be examined. 

The second instruction was, “if the jury find, from the said evi- 
dence, that the defendant, as postmaster-general, acted in the pre- 
mises from a conviction that he had the lawful power and authority 
as such postmaster-general, to set aside the extra allowances, as 
claimed under the allowance of his predecessor, and to suspend and 
recharge the same, and from a conviction that it was his official duty 
to do so; and if plaintiffs suffered no oppression, injury, or damage, 
from such official act of the defendant, but the inconveniences ne- 
cessarily resulting from such official act, then he is not liable to 
plaintifls in this action for having so set aside, suspended, and re- 
charged such extra allowances.” 

The principle imbodied in this instruction is this: if an executive 
officer do an act in good fi ith, and, as he believes, within his power, 
he is not responsible for an injury done to an individual. 

It will require but little reflection to show, that the proposition, 
to the extent here stated, is unsustainable. The principle is made 
to depend, not upon the character of the act or its consequences, but 
on the intent with which it was done. Now there are many duties 
of an executive officer which are purely ministerial, and others which 
are discharged under prescribed limitations. It is inconsistent with 
the nature of our institutions, that an irresponsible power should be 
exercised by any public agent. Every officer, from the highest to 
the lowest, in our government, is amenable to the laws for an injury 
done to individuals. An act which the law sanctions cannot be con- 
sidered as injurious to any one. And where a discretion may be 
exercised, if it be exercised in good faith, the officer is not respon- 
sible for an error of judgment. But this, of necessity, is limited to 
matters which come within his jurisdiction. He can claim no im- 
munity beyond this. If he could, he might act without any other 
restraint than his own discretion; and this would be to exercise an 
unmitigated and irresponsible despotism. 

Ifa member of this court should imprison a citizen, for causes 
over which the law gave him no jurisdiction, he would be respon- 
sible for damages in an action at law. And it is supposed that no 
higher immunity can be claimed by an executive officer. It isa 
fundamental principle in our government, that no individual, whe- 
ther in office or out of office, is above the law. In this our "safety 
consists. 

Of all the powers exercised by the departments of this govern- 
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ment, those of the executive are the. most extensive and the most 
summary. ‘They have not the forms and the deliberations of a judi- 
cial procedure. Hence it is of the utmost importance that the exe- 
cutive power should be defined and guarded by law. From the 
nature of these duties, an enlarged discretion is indispensable; and 
with the exercise of this discretion no other power can interpose, 
and no legal responsibility results from its rightful exercise. But this 
is not an unlimited discretion. If its’ boundaries be not specifically 
defined by statutory enactments, yet they are found in the thing 
done, and in the well-established principles of private right. The 
courts are often called on to exercise their discretion, but it must be 
a legal discretion. The same rule applies, where individual rights 
are involved, to every executive officer. 

A postmaster-general, by the terms of every mail contract, on the 
happening of certain failures by the contractor, may forfeit it. But 
if he shall arbitrarily annul the contract, when by the terms of it he 
had no power to do so, he is unquestionably responsible to the 
party injured. And in such a case, the plea that he acted in good 
faith and with a desire to discharge his duty, would not avail him. 
H[e is presumed to be acquainted with his duties, and the powers 
he may exercise. A contrary presumption would suppose him to be 
unqualified to discharge the duties of his office. It therefore follows, 
when a public officer does an act to the injury of an individual, 
which did not come within the exercise of his discretion, and was 
clearly not within the powers with which he is invested by law, he 
inay be held legally responsible. 

In the first count of the declaration, the plaintiffs charge that the 
defendant not only refused to pay to them the sum of $122,000, 
which under their contracts they had earned, and which had been 
credited to them in their accounts; but that he caused that sum to 
be recharged to them, which represented them, on the books of the 
department, as defaulters, &c. 

Now, had he power to do this? As this point has been expressly 
adjudged by this court, I need refer to no other authority. 

In the case of the United States v. Bank of Metropolis, 15 Peters, 
400, the court say, ‘“‘ The third instruction asked the court to say, 
among other things, if the credits given by Mr. Barry were for 
extra allowances which the postmaster-general was not legally autho- 
rized to allow, then it was the duty of the present postmaster-general 
to disallow such items of credit ;’’ and to this instruction this court 
answer : ‘¢'The successor of Mr. Barry had the same power, and no 
more, than his predecessor, and the power of the former did not ex- 
tend to the recall of credits or allowances made by Mr. Barry, if he 
acted within the scope of official authority given by law to the head 
of the department. This right in an incumbent of reviewing a 
predecessor’s decisions, extends to mistakes in matters of fact arising 
from errors of calculation, and in cases of rejected claims in which 
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material testimony is afterwards discovered and produced. But if 
a credit has been given or an allowance made, as these were, by the 
head of a department, and it is alleged to be an illegal allowance, 
the judicial tribunals of the country must be resorted to, to construe 
the law under which the allowance was made, and to settle the 
rights between the United States and the party to whom the credit 
was given. It is no longer a case between the correctness of one 
officer’s judgment and that of his successor.” 

The point here ruled is, in every respect, the point under con- 
sideration. And the decision is clear and unequivocal against the 
power of the postmaster-general to supervise the allowances and 
contracts of his predecessor. And more especially must this be the 
case, where the allowances have not only been made for services 
rendered, but credited to the party on the books of the department. 

On the ground of fraud or mistake, a postmaster-general may 
suspend or annul the acts of his predecessor. But in such a case 
the ground should be set up as matter of justification. No such 
defence has been made in the present case. 

Here is an act done by the defendant, as postmaster-general, 
which this court say he had no power to do. And as a consequence 
of that act great injury has been done to the plaintiffs, as alleged in 
the declaration, shown by the evidence and sanctioned by the ver- 
dict of the jury. And here the question arises whether the act so 
complained of subjects the defendant to an action at law. My 
brethren think it does not; I have come to a different conclusion. 

In stating the grounds of my opinion, I acquit the postmaster- 
general of all improper intention. And I not only do this, but I 
am willing to admit, that the circumstances under which he acted 
were such as to require from him great vigilance and firmness. He 
acted too under the sanction of the President, and in accordance 
with the opinion of the attorney-general. ‘These precautionary 
measures go to explain his action, and show that whatever damages 
might have been incurred by the plaintiffs and recovered by them, 
the defendant should be indemnified by the government. He should 
no more be subjected to loss in this respect than a collector of the 
customs who, under the instructions of the Treasury Department, 
collects an illegal duty upon goods imported, which subjects him 
to a judgment for damages. 

But if the right of action exist, these circumstances cannot destroy 
it. They create a clear case of indemnity by the government, but 
they do not lessen nor excuse the injurious consequences to the 
plaintiffs. 

There are three grounds on which a public officer may be held 
responsible to an injured party. 

1. Where he refuses to do a ministerial act, over which he can 
exercise no discretion. 
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2. Where he does an act which is clearly not within his jurisdic- 
tion. 

3. Where he acts wilfully, maliciously, and unjustly, in a case 
within his jurisdiction. 

The first position is sustained by this court in the case of Kendall 

The United States, 12 Peters, 613. Speaking of the act required 
by the law, to be done by the postmaster-general, the court say, ‘it 
is a precise definite act, purely ministerial ; and about which the 
pestennint -general had no discretion whatev er.’ And again, in 
612, they say, “the plaintiff” ’s right to the full amount of the credit, 
according to the report of the solicitor, having been ascertained and 
fixed by. law, the enforcement of that right falls properly within 
judicial cognisance.” In page 614, they say, “it is seldom that a 
private action at law will afford an adequate remedy,” where the 
damages are large. ‘The act required to be done was, that the post- 
master-general should cause a credit to be entered on the books of 
the department in favour of the plaintiffs below, for a certain sum. 
‘¢ Tis refusal to do this subjected him to an action.”’ ‘This decision 
then sustains the position, that a public officer is liable to an action 
for damages sustained, for refusing or neglecting to do a mere minis- 
terial act, over which he could exercise no discretion. 

In the case of Ferguson v. Earl of Kinnoull, 9 Clark and Fin- 
nelly’s Rep. 279, a decision in the House of Lords, in 1842, the 
lord chancellor said, ‘‘ When a person has an important public duty 
to perform, he is bound to perform that duty ; and if he neglects or 
refuses so to do, and an individual in consequence sustains injury, 
that lays the foundation for an action to recover dam: ges by w ay of 
compensation for the injury he has so sustained.’ “And he cites 
Sutton v. Johnston, 1 ‘Term Rep. 493. His lordship further re- 
marks, ‘* A party had applied to a justice of the peace to take his 
examination under the statute of Elizabeth, the statute of hue and 
cry ; the justice had refused to do this, and the party had in conse- 
quence sustained injury, because he was deprived of his right of 
bringing a suit against the hundred in conse quence of that neglect. 
It was held, upon the principle I have stated, that he was entitled 
to recover d: unmages against the justice for the ‘negle ct of his public 
duty; he having in consequence we a personal injury.” 
Green v. Bucklechurches, 1 Leon. 323, ¢. 456. He states another 
case, of Stirling v. Turner. “Stirling was a candidate for the office 
of bridgemaster; the mayor refused to take a poll, in consequence 
of which he brought an action against him, and it was held that that 
action might be sustained to recover damage for the injury. Upon 
what principle? ‘That it was the duty of the Lord Mayor to take 
the poll; that he neglected that duty ; that the party in consequence 
sustained injury, and it was therefore held that the action might be 
maintained.” 

In his opinion Lord Brougham says, page 239, ‘“‘ Courts of jus- 
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tice, that is, the superior courts, courts of general jurisdiction, are 
not answerable, either as bodies, or by their individual members, 
for acts done within the limits of their jurisdiction. Even inferior 
courts, provided the law has clothed them with judicial functions, 
are not answerable for errors of judgment ; and where they may not 
act as judges, but only have a discretion confided to them, an erro- 
neous exercise of that discretion, however plain the miscarriage may 
be, and however injurious its consequences, they shall not answer 
for. ‘This follows from the very nature of the thing; it is implied 
in the nature of judicial authority. But where the law neither con- 
fers judicial power, nor any discretion at all, but requires certain 
things to be done, every body, whatever be its name, and what- 
ever other functions of a judicial or of a discretionary nature it may 
have, is bound to obey; and with the exception of the legislature 
and its branches, every body is liable for the consequences of diso- 
bedience.”’ 

Lord Cottenham said, ‘I feel much satisfaction at finding that 
this case has been so deeply considered and so fully discussed by 
the noble and learned lords who have preceded me. I concur in 
the opinions which they have stated.” 

Lord Campbell said, “* Where there is a ministerial act to be 
done by persons who, on other occasions, act judicially, the refusal 
to do the ministerial act is equally actionable as if no judicial fune- 
tions were on any occasion intrusted to them. ‘There seems no 
reason why the refusal to do a ministerial act by a person who has 
certain judicial functions, should not subject him to an action, in 
the same manner as he is liable to an action for an act beyond his 
jurisdiction. The refusal to do the ministerial act is as little within 
the scope of his functions as judge, as the act where his jurisdiction 
is exceeded. In the act beyond his jurisdiction, he has ceased to 
be a judge.” 

And the House of Lords, without a dissenting voice, affirmed, on 
the above principles, the judgment. 

2. An oflicer is liable where he does an act injurious to another, 
which is clearly not within his jurisdiction. 

In the case of ‘Tracy et al. v. Swartwout, 10 Peters, 95, this court 
say, ‘It would be a most dangerous principle to establish, that the 
acts of a ministerial officer, when done in good faith, however inju- 
rious to private rights, and unsupported by law, should afford no 
ground for legal redress. ‘he facts of the case under consideration 
will forcibly illustrate this principle. ‘The importers offer to comply 
with the law by giving bond for the lawtul rate of duties; but the 
collector demands a bond in a greater amount than ihe full value of 
the cargo. The bond is not given, and the property is lost, or its 
value greatly reduced in the hands of the defendant. Where a 
ministerial officer acts in good faith, for an injury done, he is not 
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liable to exemplary damages; but he can claim no further exemption 
where his acts are clearly against law.” 

In the language of Lord Campbell, above cited, ‘¢ where a judge 
does an act, which is clearly beyond his jurisdiction, he ceases to 
be a judge.” And if he cease to be a judge, all the immunities 
connected with his official character, as relates to the act, also cease. 

The treasurer of the United States, in the exercise of his discre- 
tion, withholds the salary of a judicial or other officer, on the ground 
that such officer has not faithfully discharged his duties. Now this 
is a matter about which the treasurer can exercise no discretion. 
He is, therefore, liable to an action. And on this principle, any 
and every officer may be made responsible for injuries done to 
another. 

3. ‘That an officer is liable where he acts wilfully, maliciously, 
and unjustly in a case within his jurisdiction, would seem to result 
from the foregoing considerations. But, as there is no pretence 
that this action is to be maintained on this ground, I shall not con- 
sider it farther than to say, that the law is clear where the facts are 
established. 

The third instruction prayed by the defendant, and refused by the 
court, is as follows: “If the jury, in addition to the facts above 
supposed in the last preceding form of instruction, further find, from 
said evidence, that the defendant, in refusing to credit plaintiffs 
with such parts of the solicitor’s awards as he refused to credit them 
with as aforesaid, acted from a conviction that the solicitor had no 
lawful jurisdiction or authority to audit, settle, or adjust the claims 
or items of claims upon which he awarded the several sums of mo- 
ney, constituting the sum of what defendant refused to credit them 
with as aforesaid, and from a conviction that it was therefore his 
official duty to refuse to credit them with so much of the amount 
awarded by the solicitor as aforesaid; and if plaintiffs suffered no 
oppression, injury or damage, from such refusal of the defendant, 
but the inconvenience necessarily resulting thereupon, then he is not 
liable to plaintiffs in this action for such refusal.” 

This instruction, as the one preceding it, rests the liability of the 
defendant upon the intention with which the act was done; and 
consequently, however injurious it might have been to the plaintiffs, 
if done with a bona fide intent, they are without remedy. ‘This 
principle has been examined under the preceding instruction, and 
nothing further need here be said, than that this court, in the man- 
damus case above cited, held that the act referred to in this instrue- 
tion was ministerial; that the defendant had no discretion over it, 
but was bound to enter the credit under the act of Congress. And 
for not doing so, they held he was liable to an action. 

The fourth instruction refused was, ‘‘that the defendant is not 
liable in this action for any of his said acts in the premises, if, in 
addition to the facts supposed in the two last preceding forms of 
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instruction, the jury believe, from the whole evidence, that he acted 
in the premises with the bona fide intention to perform duly the 
duties of his office, and without malice or intention to injure and 
oppress the plaintiffs.” 

The record shows no evidence of malice against the defendant 
below. His liability on other grounds has been already discussed. 

The third and last bill of exceptions, was, ‘ the plaintiffs, further 
to support the issues on their part, above joined, produced and 
offered evidence to prove their special expenses, losses, &c., in con- 
sequence of the defendant’s acts in the premises, to wit, such ex- 
penses and losses as are set out in the papers annexed, marked A, 
B, C, D, (copied in pages 633—638;) and also their expel 1se8 
and losses in the form of bank discounts, paid by Stockton and 
Stokes, on post-office acceptances, and interest paid by them on 
money borrowed from May 30th, 1835, to Nov. 9:h, 1836, amount- 
ing to $9749 14, a particular account whereof (being the same as 
the document 52, "annexed to the solicitor’s report above given in 
evidence by plaintiffs) they produced, as taken from the books of 
Stockton and Stokes, and proved that all the original entries in the 
said account were in the handwriting of one A. Matter, at that 
time the clerk who kept the said books, and has since deceased ; 
and further evidence to prove that Stockton and Stokes were in 
good credit up to May, 1835, when said suspensions were made by 
order of the defendant, dre that their credit was afterwards destroyed 
in consequence of such suspensions.” ‘lo the admission of which 
evidence defendant objected, but the court overruled the objection. 
This objection goes to the entire evidence in the case. And 
although a part of that evidence thus objected to should have been 
overruled, if specially objected to ; yet as the exception extended to 
other evidence clearly admissible, it was properly overruled. This 
point has been so ofien decided, and is, in itself, so evident, that I 
shall not cite any authority. ‘The objection, to prevail, must always 
be limited to that part of the evidence offered, which is incom- 
petent. 

Does the mandamus suit bar this action? My brethren think it 
does ; in my opinion it does not. 

There is no plea in bar, and how the proceedings by mandamus 
can constitute a bar, without being pleaded, I am at a loss to de- 
termine. It is true, those proceedings were given in evidence by 
the plaintiffs, to show what expense they had incurred, in prose- 
cuting that suit, for the balance of the award, which should have 
been credited promptly by the postmaster-general. But how can 
this constitute a bar to this action? 

What was the object of the mandamus ; not to recover money, but 
to obtain an order from the court directing the postmaster-general 
to enter a credit to the plaintiffs for the balance of the aw ard, on 
the books of the department. And such an order was made by the 
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court, in pursuance of which the credit was given. The act of 
the 2d of July, 1836, referred the claims of the plaintiffs, against 
the Post-oflice Department, to the solicitor of the ‘Treasury, who 
was authorized to make them “ such allowances, therefore, as, upon 
a full examination of all the evidence, may seem right according to 
the principles of equity ; and that the postmaster-general be, and he 
is hereby directed to credit the plaintiffs with whatever sum or 
sums of money, if any, the said solicitor shall so decide to be due 
to them, &c.” ‘The solicitor reported in favour of the plaintiffs 
$161,563 89, as the amount of principal and interest due to them 
by the department. Of this sum $122,101 46 were credited to the 
plaintiffs on the books of the department. But the postmaster- 
general refused to credit the balance, and for this cause the manda- 
mus was brought. 

Could the mandamus have been pleaded in bar of the present 
action? ‘The objects of the two suits are entirely distinct. By the 
mandamus, a credit for the full amount of the sum awarded to the 
plaintitls was sought. By the present action the plaintiffs seek to 
recover damages sustained by them, in their business as contractors 
for the transportation of the mail, by reason of the suspension of 
more than $120,000 which they had earned, and which had been 
allowed and credited to them by the predecessor of the defendant ; 
but which the defendant had recharged against them... And also for 
the refusal to credit $39,000 of the award, as the law required. 

Notwithstanding this suspension and refusal, the plaintiffs allege 
that they were required rigidly to perform their contracts with the 
department, which they did at a great expense and sacrifice; and 
that in the prosecution of their rights, they were subjected to great 
expense in employing counsel, loss oftime, &e. ‘This is the foun- 
dation of the present action. And it is only necessary to state it to 
show that the mandamus, if pleaded, could have been no bar. The 
two actions are distinct in their character and objects, and also in 
the evidence on which they rest. Interest was allowed to the 
plaintiffs for the sums of money withheld from them by the depart- 
ment; but no allowance was made by the solicitor to the plaintiffs for 
the consequential damages sustained by them in the premises. ‘The 
evidence acted upon by the solicitor, as stated in document 52, was 
before the jury, but the plainiiffs could claim no item which had been 
allowed by the solicitor. ‘The sums allowed by the solicitor had 
been credited to the plaintiffs. ‘Those sums, therefore, constituted 
no part of the present case. Stull the document was proper evi- 
dence to prove the award of the solicitor, as a part of the proceed- 
ings in the mandamus case. Indeed the record in that case was 
properly received as evidence to show the delays and expenses to 
which the plaintiffs were subjected by the acts of the defendant. 

It is said that in an action against the postmaster-general, the sum 
awarded might have been recovered, and also the damages claimed 
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in this action, if such damages constitute a legal right of action. 
And from this an argument is drawn in support of the position, that 
the mandamus suit bars the present action. ‘The force of this argu- 
ment is not perceived. For if the damages as above stated could 
have been recovered by an action against the postmaster-general, it 
does not follow that the same damages were recoverable by the 
mandamus. In fact no damages were recovered by the mandamus 
suit. It is true that that proceeding would bar an action on the 
award, as it procured a credit to be entered for the amount of the 
award. But the solicitor was not, by the act of Congress, autho-. 
rized to inquire, and he did not inquire into any consequential da- 
mages suffered by the plaintiffs, beyond the interest on the sums 
suspended. And the present action is brought for the consequen- 
tial injuries sustained by the plaintiffs, under the peculiar cireum- 
stances of the case. 

From this view it must be apparent that the mandamus suit, if 
technically pleaded, could be no bar to this action. The history of 
judicial proceedings, it is confidently believed, affords no similar 
bar to this, which has been sustained. Nor does the award consti- 
tute a bar, for the reason that the arbitrator did not allow, nor was 
he authorized by the law to allow, a single item which is claimed 
in the present action. All the items allowed by the arbitrator were 
before the jury, as they could not be separated from the proceedings 
in the mandamus case ; but all those items were shown to have been 
credited to the plaintiffs, and, therefore, the plaintiffs could not in- 
sist that those items should be any ground of recovery in this action. 
To say, therefore, that the evidence in this action, on which the 
verdict was rendered, is the same as that in the mandamus suit, is, 
in my judgment, wholly unsustained by the facts in the case. I 
think the judgment of the Circuit Court should be affirmed. 





Tae Unitep mee 
v. 
H. H. Geran. 


Mr. Justice McLEAN. 


I dissent from the opinion of the court. 

The question certified, in my judgment, should be answered in the 
affirmative. 

That it was the intention of Congress to sell, at public sale, the 
land in question, is clear, if that intention is to be ascertained b 
their own language. In the 4th section of the act of 26th of June, 
1834, it is provided, ‘that the President shall be authorized, as 
soon as the surveys shall have been completed, to cause to be offered 
for sale, in the manner prescribed by law, all the lands lying in said 
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land districts, at the land-offices in the respective districts in which 
the land so offered is embraced, reserving only section 16 in each 
township, the tract reserved for the villa: ge of Galena, such other 
tracts as have been granted to individuals “and the state of Illinois, 
and such reservations as the President shall deem necessary (0 re- 
tain fot military posts, any law of Congress heretofore existing to 
the contrary notwithstanding.” 

The land lies in one of the land districts above referred to, and is 
not within any one of the reservations named in the section. This 
being admitted, is there any ground to doubt that Congress autho- 
rized the President to sell all lands covered by the section and not 
reserved in it. ‘They have said so expressly. ‘The language of the 
section is so clear as to admit of no other construction. And it 
would scem to me that such must be our judgment, unless we can 
judicially say, that when Congress speak in the authoritative lan- 
guage of Jaw, they do not mean what they say. Such a decision 
would constitute a new rule for the construction of statutes. 

It is said that the land occupied by the defendant was reserved 

by the 5th section of the act of the 3d of March, 1807. This is ad- 
mitted. But the question is, whether it was reserved by the act of 
1834? The Sth section above referred to provides, “that the seve- 
ral lead mines in the Indiana territory, together with as many sec- 
tions contiguous to each as shall be deemed necessary by the Presi- 
dent of the United States, shall be reserved for the future disposal 
of the United States; and any grant which may hereafter be made 
for a tract of land containing a lead mine which had been disco- 
vered previous to the purchase of such tract from the United States, 
shall be considered fraudulent and null.’? Now the tract in ques- 
tion had on it a Jead mine, and, being then within the Indiana terri- 
tory, of course, came within the reservation just cited. But such 
reservation was made only “for the future disposal of the United 
States.” And the act of 1834 does authorize the President to dis- 
pose of this and all other tracts in the districts named not specially 
reserved in that act. ‘This latter act then, by consequence, repeals 
the act of 1807. In this respect the acts are —- They can- 
not stand together. ‘The first act reserves the land for the future 
disposal of f the United States, and the last act disposes of it. The 
President is, undoubtedly, bound within a reasonable time, after the 
surveys were executed, to issue his proclamation offering for sale, 
at public auction, the |: inds in the above districts. And afier such 
sales all the lands not sold or reserved were open for entry as the 
law provides, A failure of the President to execute a duty enjoined 
by law cannot affect any individual right involved in this case. 

It is not doubted that if no other consequence resulted from the 
above construction of the act of 1834, than the mere authority of 
the President to sell the land, there would have been little or no 
diversity of opinion on the subject ; ; but a pre-emptive right in the 
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defendant may follow such a construction, and this creates the diff- 
culty in the case. But when the law is clear we should follow it, 
without regard to consequences. 

In my judgment the pre-emptive right of the defendant, if he 
shall bring himself within the law, is as clear as that the President 
was authorized to sell the land. 

By the Ist section of the act of 29th May, 1830, it is provided, 
‘that every settler or occupant of the public lands prior to the pas- 
sage of this act, who is now in possession, and cultivated any part 
thereof in the year 1829, shall be, and he is hereby authorized to 
enter, with the register of the Land-office for the district in which 
such lands may lie, by legal subdivisions, any number of acres, not 
more than one hundred and sixty, or a quarter-section, to include 
his improvement, upon paying to the United States the then mini- 
mum price of said land: Provided, however, that no entry or sale 
of any land shall be made, under the provisions of this act, which 
shall have been reserved for the use of the United States,” &c. 

By the act of the 19th of June, 1834, every settler prior to the 
passage of that act, then in possession, and who cultivated any part 
of the land in 1833, was declared to be entitled to the benefit of the 
act of 1830, which act was continued in force two years. And by 
the act of the 22d of June, 1838, it is provided, that every actual 
settler of the public lands being the head of a family, or over twenty- 
one years of age, who was in possession and a housekeeper by per- 
sonal residence thereon at the time of the passage of this act, and 
for four months next preceding, shall be entitled to all the benefits 
and privileges of the above act of the 29th May, 1830. And that 
act was declared to be in force two years. In the same section it 
was declared that said right should not extend “to any land spe- 
cially occupied or reserved for town lots, or other purposes, by au- 
thority of the United States.” 

As the pre-emption act of the 19th of June, 1834, passed seven 
days before the act which authorized the President to sell the land 
in question, and as, prior to this latter act, the land was reserved from 
sale by the acts of 1807 and 1830, the pre-emption right may not 
have attached to the residence of the defendant. But if this be 
admitted, the act of 1807 having been repealed, as above shown, 
by the 4th section of the act of the 26th of June, 1834, there seems 
to me to be no doubt, that the pre-emption right did attach under 
the law of 1838. After the land was authorized to be sold, it could 
no longer be considered as reserved from sale by the act of 1807; 
and the act of 1838 only excepted, from the right of pre-emption, 
such tracts as were at that time reserved by the authority of the 
United States. In this view, then, it would seem the right of pre- 
emption is in the defendant, if he were a resident on the land within 
the provisions of the act of 1838. 

It is said the law authorizing the sale of these lands and the pre- 

















JANUARY TERM, 1845. 803 


The United States vw. Gear. 











emption laws, being all on the same subject, must be taken together, 
and so construed as to effectuate the intention of Congress. ‘This is 
admitted. But does this rule of construction authorize the court 
to say, that where a subsequent law is repugnant to a prior one, 
they may both stand. It is impossible to give eflect to both, as they 
are inconsistent. ‘The truth of this is forcibly illustrated by the acts 
in question. By the 4th section of the act of 1807, the lead mines 
are reserved for the future disposal of the United States. By the 4th 
section of the act of 1834, these with all other lands, not specially 
reserved in that section, are authorized to be sold. It is true the 
lead mines are not named in the section as authorized to be sold, 
but they are not reserved from sale by it, and the authority to sell 
all other lands not reserved in the section necessarily includes them. 
Now how are these two laws to stand together. The one reserves 
the lands for the future disposal of Congress, and the other disposes 
of them. Can effect be given to both of these laws? Can we say 
that this repugnancy does not necessarily repeal the act of 1807? A 
negative answer to this inquiry would add, as I think, a new prin- 
ciple to the construction of statutes. Instead of following the rule 
on this subject, which is obvious, sensible and just, we should in- 
volve ourselves in the mysteries and uncertainties of the alchemist. 

It is said Congress did not intend to dispose of the lead mines 
and the lands adjac ent thereto by the act in question. ‘To this I 
answer, that I have no other mode of ascertaining the intention of 
Congress except by the plain and unequivocal language which they 
have used in the solemn form of law. Whether the lead mines 
were valuable or not, is not a matter of any importance in regard to 
a right construction of the act. We cannot go out of the “law to 
ascertain what is meant by it. If it were proper to investigate the 
policy of reserving lead mines, salt springs and mill se ats, for the 
benelit of the United States, it ’ would not be difficult to show that 
they had not been a source of revenue to the United States. In 
most instances, it is believed, if not in all, the expenses of superin- 
tendencies have absorbed the profits. 

The case of Brown and Wife v. Hunt et al., decided at the pre- 
sent term, has a strong bearing upon the principles involved in this 
case. 

It is contended that the main point in this case was decided in 
Wilcox v. Jackson, 13 Peters, 599, Tn my judgment, that decision 
has no bearing on the present question. Beaubean in that case set 
up a pre-emption right to the tract of land in controversy, having 
obtained from the register and receiver of the proper land-office a 
certificate sanctioning his right. But the government showed that 
the Jand had been reserved fora military post in 1804, and was 
occupied as such until, in 1812, during the late war, the fort was taken 
by the enemy and the troops were massacred. It was re-occupied 
in 1816, and from that time the government continued to occupy it 
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for a military post, asa trading establishment with the Indians and 
also for a lighi-house, which had been built upon the ground at an 
expenditure of five thousand dollars. ‘This possession was continued 
by the government up to the time the pre-emption was claimed. But 
in addition to these facts, the 4th section of the act of 1834 spe- 
cially reserved from sale such places ‘as the President shall deem 
necessary for military posts.’? So that here was not only an express 
reservation of the land from sale, in the above section, but a re- 
servation in fact was shown of more than thirty years, and a con- 
tinued possession by the government. 

Now, is there any similarity, as to the legal points, in the two 
cases? Tcan see none. It is true that Mr. Justice Barbour says, 
“’We do not consider this law, {the act of 26th June, 1834,) as 
applying at all to the case. ‘That has relation to a sale of lands in the 
manner prescribed by generat law at public auction, whilst the claim 
to the land in question is founded ona right of pre-emption, and 
governed by different laws. ‘The very act of the 19ih of June, 1834, 
under which this claim is made, was passed but one week "before 
the one of which we are now speaking; thus showing that the pro- 
visions of the one were not intended to have any eflect upon the 
subject-matter on which the other operated. But we go further, and 
say, that whensoever a tract of land shall have been once legally 
appropriated to any purpose, from that moment the land appropriated 
becomes severed from the mass of public lands; and that no sub- 
sequent law, or proclamation, or sale, would be construed to em- 
brace it, or to operate upon it; although no reservation were made 
of it.” 

But one of the points above stated was necessary to a decision of 
the case. The tract in question was reserved for a military post; 
and such reserves, by the 4th section of the act of 26th June, 1834, 
were excepted from the lands to be sold. Now, the reservation was 
fully proved by the evidence, and that, under ihe above section, 
ended the controversy. ‘The remark, that the above act had no ap- 
plication to the case, was correct in the sense only that it had no ap- 
plication to affect injuriously the title of the government; and that, 
it is presumed, was the sense in which it was used by the judge. 
It is strictly true, as stated, that the pre-emption right set up was 
assumed to be derived under a different law. But the statement, 
that the above act of 26th of June, 1834, could have no eflect upon 
the pre-emption act which was passed on the 19th of the same 
month, was not in the case, was unauthorized, and is wholly unsus- 
tainable. It was not in the case, because the 4th section of the act 
of the 26th did reserve the land. No court can deliberately say, 
that an act, which is wholly repugnant to a pre ceding act, does not 
repeal it. "And it can be of no importance whether the preceding 
act had been passed seven days or seven years before the last act; 
the effect is the same. 
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There can be no doubt, that when a tract of land is appropriated 
for a military post, or for any other permanent object, it becomes 
separated from the mass of the public lands, and need not be spe- 
cially reserved in the president’s proclamation for the sale of lands 
in the same district. And the illustration of Mr. Justice Barbour 
shows his meaning. ‘Thus, in the act of 26th June, 1834,” he 
says, ‘there is expressly reserved from sale the land granted to 
individuals and the state of Illinois.” “If such lands were sold,” 
says the judge, “could the purchasers hold them? Certainly they 

could not. Having been previously granted by the United States, 
the second grant w ould be void.” 

But what is the case now under consideration? There was no 
appropriation of the lead mines, of a permanent character, which se- 
parated them from the mass of ‘the public lands. ‘They were re- 
served tor the future dispos: il, by the United States.”” And, as has 
been shown, the act of the 26th June, 1834, authorized the president 
to sell them. ‘This, then, if there be any meaning in language, was 
a disposal of them within the act of 1807, by which they were re- 
served, 

‘There seems to be an impression that pre-emption rights are with- 
out merit, and that the acts under which they arise should receive a 
strict construction. In my judgment, the acts granting these rights 
are remedial in their nature and policy, and should be so construed 
as to effectuate the mtenuion of Congress. It is a right arising under 
the statute, and must, of course, be brought within it. But the 
policy of the statute was a benign one, and it was founded upon a 
meritorious consideration. ‘That legislation which tends to make 
every citizen a freeholder cannot be unwise or impolitic. 

‘This opinion has been submitted to Mr. Justice Srory, and Mr. 
Justice MceKiyitey, who have authorized me to say, that it coincides 
with their own views on the subject. 
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ADMIRALTY. 

1, An agreement of consortship between the masters of two vessels engaged 
in the business known by the name of wrecking, is a contract capable 
of being enforced in an admiralty court, against property or proceeds in 
the custody of the court. Andrews v. Wall, 568. 

2. The case of Ramsay v. Allegre, 12 Wheaton, 611, commented on, and ex- 
plained. Ibid. 

3. Such an agreement extends to the owners and crews, and is not merely 
personal between the masters. Ibid. 

4. If made for an indefinite period, it does not expire with the mere removal 
of one of the masters from his vessel, but continues until dissolved upon 
due notice to the adverse party. Ibid. 

5. Where there is no other evidence than the answer of its having been a 
part of the original agreement, that such removal should dissolve the 
contract, the evidence is not sufficient. Ibid. 

6. Whenever proceeds are rightfully in the possession and custody of the 
admiralty, it is an inherent incident to the jurisdiction of that court to 
entertain supplemental suits by the parties in interest, to ascertain to 
whom those proceeds rightfully belong, and to deliver them over to the 
parties who establish the lawful ownership thereof. Ibid. 


ASSUMPSIT. 

Since the passage of the act of Congress of March 3, 1839, chap. 82, which 
requires collectors of the customs to place to the credit of the treasurer 
of the United States all money which they receive for unascertained 
duties, or for duties paid under protest, an action of assumpsit for money 
had and received will not lie against the collector for the return of such 
duties so received by him. Cary v. Curtis, 236. 


ATTACHMENT. 
The laws of Louisiana, allowing attachments for debts not yet due, relate 
only to absconding debtors. Black v. Zucharie, 483. 


BANKRUPTS AND BANKRUPTCY. 

1. In Kentucky, the creditor obtains a lien upon the property of his debtor by 
the delivery of a fi. fa. to the sheriff; and this lien is as absolute before 
the levy as it is afterwards. Savage’s Assignee v. Best, 111. 

2. Therefore, a creditor is not deprived of this lien by an act of bankruptcy 
on the part of the debtor committed before the levy is made, but after the 
execution is in the hands of the sheriff. Ibid. 

3. This court has no revising power over the decrees of the District Court 
sitting in bankruptcy; nor is it authorized to issue a writ of prohibition 
to it in any case except where the District Court is proceeding as a court 
of admiralty and maritime jurisdiction. Ez parte Christy, 292. 

4. The District Court, when sitting in bankruptcy, has jurisdiction over liens 
and mortgages existing upon the property of a bankrupt, so as to inquire 
into their validity and extent, and grant the same relief which the state 
courts might or ought to grant. Jbid. 

5. The control of the District Court over proceedings in the state courts upon 
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BANKRUPTS AND BANKRUPTCY. 
such liens, is exercised, not over the state courts themselves, but upon 
the parties, through an injunction or other appropriate proceeding in 
equity. [bid 

. The design of the Bankrupt Act was to secure a prompt and effectual ad- 
ministration of the estate of all bankrupts, worked out by the courts of 
the United States, without the assistance of state tribunals. Jbid. 

. The phrase in the 6th section, “any creditor or creditors who shall claim 
any debt or demand under the bankruptcy,” does not mean only such 
creditors who come in and prove their debts, but all creditors who have 
a present subsisting claim upon the bankrupt’s estate, whether they have 
a security or mortgage therefor or not. Ibid. 

8. Such creditors have a right to ask that the property mortgaged shall be 

sold, and the proceeds applied towards the payment of their debts; and 
the assignee, on the other hand, may contest their claims. lid. 

9. In the case of a contested claim, the District Court has jurisdiction, if re- 
sort be had to a formal bill in equity or other plenary proceeding; and 
also jurisdiction to proceed summarily. Jhid. 

The principles established in the case of Ex parte the City Bank of New 
Orleans in the matter of Christy, assignee of Walden, reviewed and 
confirmed. 

But this court does not decide whether or not the jurisdiction of the Dis- 
trict Court over all the property of a bankrupt, mortgaged or otherwise, 
is exclusive,so as to take away from the state courts in such cases. Nor- 
lows Assignee v. Poyd, 426. 

| 2. Where the defendant below became a bankrupt, this court will not award 

a supersedeas tu stay an execution, because the assignee of the bankrupt 
has his remedy in the Circuit Court. Black vy. Zacharie, 453. 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 
See Commenciat Law. 

CHANCERY. 

1. In cases of trust, where the trustee has violated his trust by an illegal con- 
version of the trust property, the ersfui que trust has a right to follow the 
property into whosesoever hands he may find it, not being a bona fide pur- 
chaser for a valuable consideration, without notice. Oliver v. Piatt, 333, 

2. Where a trustee has, in violation of his trust, invested the trust property 
or its proceeds in any other property, the cestui que trust has his option, 
either to hold the substituted property liable to the original trust, or to 
hold the trustee himself personally liable for the breach of the trust. J/id. 

3. The option, however, belongs to the cestui gve trust alone and is for his 
benefit, and not for the benefit of the trustee. D/id. 

4, If the trustee, after such an unlawful conversion of the trust property, should 
repurchase it, the cestut que trust may, at his option, either hold the original 
property subject to the trust, or take the substituted property in which it 
has been invested, in lieu thereof. And the trustee, in such a case, has 
no right to insist that the trust shall, upon the repurchase, attach exclu- 
sively to the original trust property. Jia. 

5. Where the trust property has been unlawfully invested, with other funds 
of the trustee, in other property, the latter, in the hands of the trustee, is 
chargeable pro fan/o to the amount or value of the original trust property. 
Ibid. 

What constitutes a notice of a trust? Ibid. 

. An agent, employed by a trustee in the management of the trust property, 
and who thereby acquires a knowledge of the trust, is, if he afterwards 
becomes possessed of the trust property, bound by the trust, in the same 
manner as the trustee. [/id. 

8. Where, upon the face of the title-papers, the purchaser has full means of 
acquiring complete knowledge of the title from the references therein 
made to the origin and consideration thereof, he will be deemed to have 
constructive notice thereof. Ibid. 
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CHANCERY. 

9. A co-proprietor of real property, derived under the same title as the other 
proprietors, is presumed to have full knowledge of the objects and pur- 
poses and trusts attached to the original purchase, and for which it is 
then held for their common benefit. bid. 

10. A purchaser by a deed of quit claim, without any covenant of warranty, 
is not entitled to protection in a court of equity as a purchaser for a 
valuable consideration, without notice; and he takes only what the vendor 
could lawfully convey. iid. 

11, A warranty, either lineal or collateral, is no bar to an heir who does not 

claim the property to which the warranty is attached by descent, but as 
a purchaser thereof. Ibid. 

12, Whether a bill in equity is open to the objection of multifariousness or 
not, must be decided upon all the circumstances of the particular case. 
No general rule can be laid down upon the subject; and much must be 
left to the discretion of the court. Ibid. 

The objection of multifariousness can be taken by a party to the bill only 
by demurrer, or plea, or answer, and cannot be taken at the hearing of 
the cause. But the court itself may take the objection at any time—at 
the hearing or otherwise. ‘The objection cannot be taken by a party in 
the appellate court. iid. 

14, Lapse of time is no bar toa subsisting trust in real property. The bar 

does not begin to run until knowledge of some overt act of an adverse 
claim or right set up by the trustee is bronght home to the ces‘ui que trust. 

The lapse of any period less than twenty years will not bar the ces‘ut que 

trust of his remedy in equity, although he may have been guilty of some 

negligence, where the suit is brought against his trustee, who is guilty 
of the breach of trust, or others claiming under him with notice. /bid. 

15. Where exceptions are taken to a master’s report, it is not necessary for 
the court formally to allow or disallow them on the record. It will be 
sufficient, if it appears from the record, that all of them have been consi- 
dered by the court, and allowed or disallowed, and the report reformed 
accordingly. Ibid. 

16. There is no principle of the common law which forbids individuals from 
associating together to purchase lands of the United States on joint ac- 
count ata public sale. [bt 

17. The Supreme Court has no power to review its decisions, whether in a 
case at law or in equity. A final decree in chancery is as conclusive as 
a judgment atlaw. Washington Bridge Co. v. Stewart, 413. 

18. In case of controversy, a court of equity is the proper tribunal to prevent 
an injurious act by a public officer, for which the law might give no ade- 
quate redress, or to avoid a multiplicity of suits, or to prevent a cloud 
from being cast over the title. Carroll v. Safford, 411. 

19. The legal title to stock held in corporations, situated in Louisiana, does not 
pass under a general assignment of property, until the transfer is com- 
pleted in the mode pointed out by the laws of Louisiana, reguiating those 
corporations. Black v. Zacharie, 483. 

20. But the equitable title will pass, if the assignment be snflicient to transfer 
it by the laws of the state in which the assignor resides, and if the laws 
of the state where the corporations exist do not prohibit the assignment 
of equitable interests in stock. Such an assignment wil! bind all persons 
who have notice of it. Zbtd. 

The laws of Louisiana do not prohibit the assignment of equitable interests 
in the state by residents of other states. Ibid. 

22. Personal property has no locality. ‘The law of the owner’s domicil is te 
determine the validity of the transfer or alienation thereof, unless there 
is some positive or customary law of the country where it is found, to 
the contrary. Jéid. 

23. When an issue is directed by a court of chancery, to be tried by a court of 
law, and in the course of the trial at law, questions are raised and bills 
of exceptions taken, these questions must be brought to the notice and 
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CHANCERY. 
decision of the court of chancery which sends the issue. Brockett v. 
Brockett, 691. 

24. If this is not done, the objections cannot be taken in an appellate court of 
chancery. Ibid. 

25. If the chancery court below refers matters of account to a master, his re- 
port cannot be objected to in the appellate court, unless exceptions to it 
have been filed in the court below in the manner pointed out in the 
seventy-third chancery rule of this court. Ibid. 

26. A defendant in ejectment cannot protect himself by setting up the record 
in a prior chancery suit between the same parties, by which the plain- 
tiff in the ejectment had been ordered to convey all his title to the 
defendant in the ejectment, but in consequence of the party being 
beyond the jurisdiction of the court, no such conveyance had been 
made. Lessee of Hickey v. Stewart, 750. 

. And this is so, although the Court of Chancery, in following up its decree, 
had legally issued a habere fucias possessionem, and put the defendant in 
ejectment in possession of the land. Ibid. 

28. An equitable title is no defence in a suit brought by the United States, to 
recover possession of land. An imperfect title derived from Spain, 
before the cession, cannot be supported against a party claiming under a 
grant from the United States. United States v. King et al., 773. 

COMMERCIAL LAW. 

1. Every subsequent security given for a loan originally usurious, however 
remote or often renewed, is void. Walker v. Bank of Washington, 62. 

2. Where there was an application to a bank for a discount upon a note, to be 
secured collaterally, and the party applying drew checks upon the bank, 
which were paid before the note was actually discounted; and the bank 
treated the note, when discounted, as having been so on the day of its 
date, instead of a subsequent day on which its proceeds were carried to 
the credit of the party, it was held not to be usury. bid. 

3. The court below was right in refusing an instruction to the jury that, upon 
such evidence, they might presume usury as a fact. Ibid. 

4. In cases of a written contract, the question of usury is exclusively for the 
decision of the court. Ibid. 

5. This court adheres to the rule laid down in Walton v. Shelly, 1 T. R. 296, 
sustained as it has been by the decisions of this court in The Bank of the 
United States v. Dunn, 6 Peters, 57; The Bank of the Metropolis v. Jones, 
8 Peters, 12; and Scott v. Lloyd; viz., that a party to a negotiable paper, 
having given it value and currency by the sanction of his name, shall 
not afterwards invalidate it by showing, upon his own testimony, that the 
consideration on which it was executed was illegal. Henderson v. An- 
derson, 73. 

6. When acreditor, residing in Louisiana, drew bills of exchange upon his 
debtor, residing in South Carolina, which bills were negotiated to a third 
person, and accepted by the drawee, the creditor had no right to lay an 
attachment upon the property of the debtor, until the bills had become due, 
were dishonoured, and taken up by the drawer. Black v. Zachurie, 483. 

7. By the drawing of the bills a new credit was extended to the debtor for the 

time to which they ran. Ibid. 

. The laws of Louisiana, allowing attachments for debts not yet due, relate on- 
ly to absconding debtors, and do not embrace acase like the above. Ibid. 

. The legal title to stock held in corporations situated in Louisiana, does not 
pass under a general assignment of property, until the transfer is com- 
pleted in the mode pointed out by the laws of Louisiana regulating those 
corporations. Ibid. 

10. But the equitable title will pass, if the assignment be sufficient to transfer 
it by the laws of the state in which the assignor resides, and if the laws 
of the state where the corporations exist do not prohibit the assignment 
of equitable interests in stock. Such an assignment will bind all persons 
who have notice of it. Ibid. 
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11. The laws of Louisiana do not prohibit the assignment of equitable inte- 
rests in the state, by residents of other states. Ibid. 

12, Personal property has no locality. The law of the owner’s domicil is to 
determine the validity of the transfer or alienation thereof, unless there 
is some positive or customary law of the country where it is found, to the 
contrary. Ibid. 

13. Where a general objection is made, in the court below, to the reception 
of testimony, without stating the grounds of the objection, this court con- 
siders itas vague and nugatory; nor ought it to have been tolerated in 
the court below. Cumden v. Doremus, 515. 

14. Where, at the time of the endorsement and transfer of a negotiable note, 
an agreement was made that the holder should send it for collection to 
the bank at which it was, on its face, made payable, and in the event of 
its not being paid at maturity, should use reasonable and due diligence 
to collect it from the drawer and prior endorsers, before resorting to the 
last endorser, the holder is bound to conditions beyond those which are 
implied in the ordinary transfer and receipt of commercial instruments. 
Ibid. 

15. Evidence of the general custom of banks to give previous notice to the 
payer of the time when notes will fall due, was properly rejected, unless 
the witness could testify as to the practice of the particular bank at which 
the note was made payable. Jbid. 

16. A presentment and demand of payment of the note, at maturity, within 
banking hours, at the bank where the note was made payable, was a suf- 
ficient compliance with the contract to send it to the bank for collection. 
Ibid. 

17, The record of a suit brought by the holder against the maker and prior en- 
dorsers was proper evidence of reasonable and due diligence to collect 
the amount of the note from them; and it was a proper instruction, that 
if the jury believed that the prior endorsers had left the state and were 
insolvent, the holder of the note was not bound to send executions to the 
counties where these endorsers resided at the institution of the suit. Ibid. 

18. The diligent and honest prosecution of a suit to judgment with a return of 
nulla bona, has always been regarded as one of the extreme tests of due 
diligence. Ibid. 

19. And the ascertainment, upon correct and sufficient proofs, of entire and 
notorious insolvency, is recognised by the law as answering the demand 
of due diligence, and as dispensing with the more dilatory evidence of a 
suit. bid. 

20. If the holder cannot obtain a judgment against the maker for the whole 
amount of the note, in consequence of the allowance of a set-off as be- 
tween the maker and one of the prior endorsers, this is no bar to a full 
recovery against the last endorser, provided the holder has been guilty 
of no negligence. Ibid. 

21. Whenever, by express agreement of the parties, a sub-agent is to be em- 
ployed by an agent to receive moncy for the principal; or where an au- 
thority to do so may fairly be implied from the usual course of trade, or 
the nature of the transaction; the principal may treat the sub-agent as 
his agent, and when he has received the money, may recover it in an 
action for money had and received. Wilson & Co. v. Smith, 763. 

22. If, in such case, the sub-agent has made no advances and given no new 
credit to the agent on account of the remittance of the bill, the sub- 
agent cannot protect himself against such an action by passing the 
amount of the bill to the general credit of the agent, although the agent 
may be his debtor. Ibid. 

COMPROMISE ACT. 

1. The act of Congress, of March 2d, 1833, commonly called the Compromise 
Act, did not, prospectively, repeal all duties upon imports after the 30th 
of June, 1842. Aldridge et al. v. Williams, 1. 

2. Repealing only such parts of previous acts as were inconsistent with itself, 
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COMPROMISE ACT. 
it left in foree, after the 30th of June, 1842, the same duties which were 
levied on the Ist of June, 1842. Ibid. 

3. Duties were directed, by the act of 1833, to be levied according to a home 
valuation, “under such regulations as may be prescribed by law.” This 
phrase embraces all regulations lawfully existing at the time the home 
val — went into operation, whether made before or after the passage 
of e act of 1833. Ibid, 

4. And the regulations established in the 7th and 8th sections of the act of 
1832 are sufficient for the correct performance of the duty. Ibid. 

5. ‘The regulations prescribed by the secretary of the Treasury, under a power 
given to him by the 9th section of the act of 1832, are also “ regulations 
prescribed by Jaw.” Ibid. 

CONSTITUTIONAL LAW. 

See Jenisprerios. 

A public oflicer, acting from a sense of duty in a matter where he is re- 
quired te exercise discretion, is not liable to an action for an error of 
judgment. Kendall vy. Stokes et al., 87. 

2. The charter of a bank is a franchise, which is not taxable, as such, if a 

price | ‘ has been paid for it, which the legislature accepted. Gurdon v. Alpe 


— 
. 


peal r Coury 133, 
3. But the ¢ orp rate property of the bank is separable from the franchise, and 
may be taxed, unless there is a special agreement to the contrary. Ibid. 


4. The legis!ature of Maryiend, in 1821, continued the charters of several 
banks to 1845, upon condition that they would make a road and pay a 
school tax. ‘This would have exempted their franchise, but not their pro- 
perty, from taxation. Jérd, 

5. But another clause in the law provided, that upon any of the aforesaid 
banks accepting of and complying with the terms and conditions of the 
act, the faith of the state was pledged not to impose any further tax or 
burden upon them during the continuance of their charters under the 
act. bic. 

6. This was a contract relating to something beyond the franchise, and ex- 
empted the stockholders from a tax levied upon them as individuals, ae- 
cording to the amount of their stock. Thid. 

7. Under the acts of Congress ceding to Pennsylvania that part of the Cum- 
berland road which is within that state, and the acts of Pennsylvania 
accepting the surrender, a carriage, whenever it is carrying the mail, 
must be held to be Salien with the property of the United States, within 
the true meaning of the gy and consequently exempted from the 
payment of tolls. Searight v. Stokes, 151, 

8. But this exemption does not apply to any other property conveyed in the 
same vehicle, bor to any person travelling in it, unless he is in the ser- 
vice of the United States, and passing along in pursuance of orders from 
the proper authority. bid, 

9. Nor can the United States claim an exemption for more carriages than are 
necessary fur the safe, speedy, and convenient conveyance of the mail. 

hid. 

10. The stipulation contained in the 6th section of the act of Congress, passed 
on the 2d of March, 1819, for the admission of the state of Alabama into 
the union, viz., “that all navigab!e waters within the said state shall for- 
ever remain publie hghways, free to the citizens of said state, and of the 
United States, without any tax, duty, impost, or toll therefor, imposed by said 
state,” conveys no more power over the navigable waters of Alabama, to 
the governmentof the United States, than it possesses over the navigable 
waters of other states under the provisions of the Constitution. Pellard’s 
Lessee vy. Hagan, 212. 

11. And it leaves as much right in the state of Alabama over them as the ori- 
ginal states possess over navigable waters within their respective limits. 
Thid. 

12. The shores of navigable waters, and the soils under them, were not granted 
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CONSTITUTIONAL LAW. 
by the Constitution to the United States, but were reserved to the states 
respectively; and the new states have the same rights, sovereignty, and 
jurisdiction over this subject as the original states. Ibid. 

13. The United States never held any municipal sovereignty, jurisdiction, or 
right of soil in and to the territory of which Alabama, or any of the new 
States, were formed, except for temporary purposes, and to execute the 
trusts created by the acts of the Virginia and Georgia legislatures, and 
the deeds of cession executed by them to the United States, and the trust 
created by the treaty of the 30th April, 1803, with the French republic, 
ceding Louisiana. Ibid. 

14, Upon the admission of Alabama into the union, the right of eminent do- 

main, which had been temporarily held by the United States, passed to 

the state. Nothing remained in the United States but the public lands. 

Loid. 

The United States now hold the public lands in the new states by force of 
the deeds of cession and the statutes connected with them, and not by 
any municipal sovereignty which it may be supposed they possess, or 
have received by compact with the new states for that particular pur- 

ose. Tbid. 

16. That part of the compact respecting the public lands is nothing more than 
the exercise of a constitutional power vested in Congress, and would 
have been binding on the people of the new states, whether they consented 
to be bound or not. Lit. 

Under the Florida treaty the United States did not succeed to those rights 
which the King of Spain had held by virtue of his royal prerogative, but 
possessed the territory subject to the institutions and laws of its own go- 
vernment. iid. 

18. By the acts of Congress under which Alabama was erected a territory and 

a state, the common Jaw was extended over it to the exclusion of all other 
law, Spanish or French. vid. 

19, The treaty of 1795 was not a cession of territory by Spain to the United 
States, but the recognition of a boundary line, and an admission, by Spain, 
that all the territory on the American side of the line was originally 
within the United States. Ibid. 

20. The United States have never admitted that they derived title from the 
Spanish government to any portion of territory included within the limits 
of Alabama; for, by the treaty of 1795, Spain admitted that she had no 
claim to any territory above the thirty-first degree of north latitude, and 
the United States derived its title to all below that degree from France, 
under the Louisiana treaty. Ibid. 

It results from these principles that the right of the United States to the 
public lands, and the power of Congress to make all needful rules and 
regulations for the sale and disposition thereof, conferred no power to 
grant land in Alabama which was below usual high water-mark at the 
time Alabama was admitted into the union. = Jdi/. 

The state of Maryland, in 1836, passed a law directing a subscription of 
$3,000,000 to be made to the capital stock of the Baltimore and Ohio 
Railroad Company, with the following proviso, “That if the said come 
pany shall not locate the said road in the manner provided for in this 
act, then and in that case, they shall forfeit $1,000,000 to the state of Mary- 
land for the use of Washington county. 

23. In March, 1811, the state passed another act repealing so much of the prior 
act as made it the duty of the company to construct the road by the route 
therein prescribed, remitting and releasing the penalty, and directing the 
discontinuance of any suit brought to recover the same. 

24, The proviso was a measure of state policy, which it had a right to change, 
if the policy was afterwards discovered to be erroneous, and neither the 
commissioners, nor the county, nor any one of its citizens acquired any 
separate or private interest under it, which could be maintained in a court 
of justice. State of Maryland y. Laltimore and Ohio Railroad Company, 534. 
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25. It was a penalty, inflicted upon the company as a punishment for disobey- 
ing the law; and the assent of the company to it, as a supplemental char- 
ter, is not sufficient to deprive it of the character of a penalty. Ibid. 

26. A clause of forfeiture in a law is to be construed differently from a similar 
clause in an engagement between individuals. A legislature can impose 
it as a punishment, but individuals can only make ita matter of contract. 

Being a penalty imposed by law, the legislature had a right to re- 
mit it. Ibid. 

27. A law of the state of Indiana, passed after an execution was issued, requir- 
ing that property should be appraised and not sold unless it brought a 
certain amount, could not avoid the deed of the sheriff in a case where 
the property was sold without appraisement. Gunitly’s Lessee v. Ewing, 707. 

. Under the acts of Congress and of the state of Ohio, relating to the surren- 
der and acceptance of the Cumberland road, a toll charged upon passen- 
gers travelling in the mail-stages, without being charged also upon pas- 
sengers travelling in other stages, is against the contract, and void. Neil, 
Moore §& Co. v. The State of Ohio, 720. 

29. It rests altogether in the discretion of the postmaster-general, to determine 
at what hours the mail shall Jeave particular places and arrive at others, 
and to determine whether it shall leave the same place only once a day, 
or more frequently. Ibid. 

. It is not, therefore, the mere frequency of the departure of carriages carry- 
ing the mail, that constitutes an abuse of the privilege of the United 
States, but the unnecessary division of the mail-bags amongst a number 
of carriages in order to evade the payment of tolls. Ibid. 


CONSTRUCTION OF STATUTES. 

1. The court, in construing an act, will not consider the motives or reasons, 
or opinions, expressed by individual members of Congress, in debate, 
but will look, if necessary, to the public history of the times in which it 
was passed. Alridge et al. vy. Walliams, 1. 

See Duties, Leap Mines, Constirutionat Law, Bankruptcy, Marine 
Corps, Lanvs—Pvsiic. 

2. The mere construction of a will by a state court, does not,as the construc- 
tion of a statute of the state, constitute a rule of decision for the courts 
of the United States. If such construction by a state court had been 
long acquiesced in, so as to become a rule of property, this court would 
follow it. Lane v. Vick, 464. 

3. A clause of forfeiture in a law is to be construed differently from a similar 

clause in an engagement between individuals. A legislature can impose 

it as a punishment, but individuals can only make ita matter of contract. 

State of Maryland vy. Baltimore and Ohio Railroad Company, 534. 

Being a penalty imposed by law, the legislature has a right to remit it. 

Ibid. 

. Statutes in pari materia should be taken into consideration in construing a 
law. If a thing contained in a subsequent statute be within the reason 
of a former statute, it shall be taken to be within the meaning of that sta- 
tute. United States v. Freeman, 556. 

. And if it can he gathered from a subsequent statute in pari maleria what 
meaning the legislature attached to the words of a former statute, this 
willamount to a legislative declaration of its meaning, and will govern 
the construction of the first statute. Ibid. 

7. The meaning of the legislature may be extended beyond the precise words 
used in the law, from the reason or motive upon which the legislature 
proceeded, from the end in view, or the purpose which was designed; 
the limitation of the rule being, that to extend the meaning to any case 
not included within the words, the case must be shown to come within 
the same reason upon which the law-maker proceeded, and not a like 
reason. Ibid. 

8. In affirmative statutes, such parts of the prior as may be incorporated into 
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CONSTRUCTION OF STATUTES. 
the subsequent statute, as consistent with it, must be considered in force. 
Davies y. Fairbairn, 636. 

9. If a subsequent statute be not repugnant in all its provisions to a prior 
one, yet if the latter statute clearly intended to prescribe the only rules 
which should govern, it repeals the prior one. Ibid. 

10. Under the application of these rules, the law of Virginia, passed in 1776, 
authorizing the mayor of a city to take the acknowledgment of a 
femme covert to a deed, is not repealed by the act of 1785, or that of 
1796. Ibid. 

11. The act of Congress of the 29th April, 1816, confirming certain claims to 
land to the extent of a league square, restricted it to that quantity, and 
cannot be construed as confirming the residue. United States v. King 
et al., 773. 


CORPORATIONS. 

1, The legal title to stock held in corporations situated in Louisiana does not 
pass under a general assignment of property, until the transfer is com- 
pleted in the mode pointed out by the laws of Louisiana, regulating those 
corporations. Black v. Zacharie, 483. 

2. But the equitable title will pass, if the assignment be sufficient to transfer 
it by the laws of the state in which the assignee resides, and if the laws 
of the state where the corporations exist do not prohibit the assignment 
of equitable interests in stock. Such an assignment will bind all persons 
who have notice of it. Ivid. 


DEVISE. 

1, Newit Vick made the following devises, viz.: 

“2dly. I willand bequeath unto my beloved wife, Elizabeth Vick, one 
equal share of all my personal estate, as is to be divided between her and 
all of my children, as her own right, and at her own disposal during 
her natural life; and also, for the term of her life on earth, the tract 
of land at the Open Woods on which I now reside, or the tracts near 
the river, as she may choose, reserving two hundred acres, however, 
on the upper part of the uppermost tract, to be laid off in town lots at 
the discretion of my executrix and executors. 

“3dly. 1 will and dispose to each of my daughters, one equal pro- 
portion with my sons and wife, of all my personal estate as they come 
of age or marry; and to my sons, one equal part of said personal 
estate as they come of age, together with all of my lands, all of which 
lands I wish to be appraised, valued, and divided when my son Westley 
arrives at the age of twenty-one years, the said Westley having one part, 
and my son William having the other part of the tracts unclaimed by my 
wife, Elizabeth; and I bequeath to my son Newit at the death of my 
said wife, that tract which she may prefer to occupy. I wish it to be 
distinctly understood, that that part of my estate which my son Hart- 
well has received shall be valued, considered as his, and as a part of 
his portion of my estate. 

“TI wish my executors, furthermore, to remember, that the town lots 
now laid off,and hereafter to be laid off, on the aforementioned two hun- 
dred acres of land, should be sold to pay my just debts, or other en- 
gagements, in preference to any other of my property, for the use and 
benefit of all my heirs.” 

From the provisions of the will it appears not to have been the inten- 
tion of the testator to include the town lots in the devise of his lands to 
his sons. 

But these town lots must be sold, after the payment of debts, for the 
use and benefit of all the heirs of the testator. Larve v. Vick, 464. 

2. Where a testator devised certain property to his infant daughter, to be de- 
livered over to her when she should arrive at the age of eighteen years, 
and the daughter, at the age of sixteen, married the executor who had the 
principal management of tbe estate, and possession of the property de- 

















- 














816 INDEX. 


DEVISE. 
vised, he must be considered as holding it as executor, and not as hus- 
band. Price v. Sessions, 624. 

3. The executors had no power to deliver the property to the daughter, or to 
her guardian, or to her husband, before the happening of the contingency 
mentioned in the will. bid. 

4. The law of the state of Mississippi, providing that a wife should retain 
such property in her own right, notwithstanding her coverture, having 
gone into operation before the daughter arrived at the age of eighteen 
years, the distribution to her must be considered to have been made under 
that law. Ibid. 

5. The property, therefore, cannot be held responsible for the husband’s 
debts. Ibid. 


DUTIES. 

See Compromise Act. 

An act of Congress imposing a duty upon imports must be construed to de- 
scribe the article upon which the duty is imposed, according to the com- 
mercial understanding of the terms used in the law in our own markets 
at the time when the law was passed. Curtis v. Murtin, 106, 

2. The duty, therefore, imposed by the act of 1832 upon cotton bagging, can- 
not properly be levied upon an article which was not known in the mar- 
ket as cotton bagging in 1832, although it may subsequently be called 
so. Ibid. 

3. When an importer means to contest the payment of duties, it is not neces- 
sary for him to give a written notice thereof to the collector. Swartwout 
v. Gihon, 110. 

4. The question of notice is a fact for the jury, and it makes no difference, 
for the purposes for which it is required, whether it is written or ver- 
bal. Jbid. 

5. It is the right of an officer of the customs to seize goods which are sus- 
pected to have been introduced into the country in violation of the reve- 
nue laws, not only in his own district, but also in any other district than 
hisown. Taylor et al. v. The Uniced States, 197. 

6. And it is wholly immaterial who makes the seizure, or whether it was 
irregularly made or not, or whether the cause assigned originally for the 
seizure be that for which the condemnation takes place, provided the 
adjudication is for a sufficient cause. Ibid. 

7. In the trial of such a case the officers of the customs who made the seizure 

are competent witnesses. [lid. 

. A bill of lading, entry, and owner’s oath concerning other goods than those 
seized, may be admitted as alink in the chain of evidence to showa 
privity between the parties to commit a fraud upon the revenue. Idi. 

9. When a witness onthe part of the United States stated, that his firm were 

importers of cloths, and was asked, upon a cross-examination, to state 
the extent of their importations, to which he answered, “ formerly we 
imported large quantities of woollens ; for three or four years past we 
have imported but a few packages annually,” it was a proper question on 
the part of the United States, “whether there was any thing in the state 
of the market which caused the alteration?” Ibid. 

10, It was also a proper question, whether other goods than those seized were 
lying in the custom-house at New York, under circumstances from which 
the jury might infer a connivance between parties inconsistent with fair 
dealing. hid. 

11. An invoice of other goods entered at another port, but marked like those 
seized, was also properly admitted as strengthening the evidence of the 
true ownership of packages with this mark. Ibid. 

12. To rebut the proof of a geveral usage of an allowance of five per cent. for 
measurement, other invoices were properly introduced in which there 
was no such allowance. Ibid. 

13. Where a witness was introduced to prove such usage, and had verified his 
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DUTIES. 
own invoices, it was admissible to read a letter which had been addressed 
to the witness and was annexed to one of the invoices. Ibid. 

14. Revenue-laws, for the prevention of fraud, for the suppression of a public 
wrong, or to effect a public good, are not, in a strict sense, penal acts, 
although they impose a penalty. But they ought to be so construed as 
most effectually ta accomplish the intention of the legislature in passing 
them, instead of being construed with great strictness in favour of the 
defendant. Ibid. 

15. Concealment and under-valuation of goods are good grounds, amongst 
others, for a decision of the court, that probable cause of prosecution 
existed. Ibid. 

16. The 68th section of the act of 1799 reaches cases where, by a false and 
fraudulent under-valuation, less than the amount of duties required by 
law has been paid as well as those where no duties at all have been 
paid. Ibid. 

17. Since the passage of the act of Congress, of March 3d, 1839, chap. 82, 
sect. 2, which requires collectors of the customs to place to the credit of 
the treasurer of the United States all money which they receive for unas- 
certained duties or for duties paid under protest, an action of assumpsit 
for money had and received will not lie against the collector for the 
return of such duties so received by him. Cary v. Curtis, 236. 

18. In what other modes the claimant can have access to the conrts of justice 
this court is not called upon in this case to decide. Ibid. 


EVIDENCE. 

1, When a party to negotiable paper has given it value and currency by the 
sanction of his name, he shall not afterwards invalidate it, by showing, 
upon his own testimony, that the consideration on which it was executed 
was illegal. Henderson v. Anderson, 73. 

2. In the trial of a cause for the seizure of goods for the violation of the reve- 
nue laws, the officers who made the seizure are competent witnesses. 
Taylor ct al. vy. The United States, 197. 

3. A billof lading, entry, and owner’s oath, concerning other goods than those 
seized, may be admitted as a link in the chain of evidence to show a 
privity between the parties to commit a fraud upon the revenue. Ibid. 
See Durirs. 

4. Where a general objection is made, in the court below, to the reception 
of testimony, without stating the grounds of the objection, the court con- 
sider it as vague and nugatory; nor ought it to have been tolerated in 
the court below. Camden vy. Doremus, 515. 

EXECUTION. 

1. A law of the state of Indiana, directing “ that real and personal estate, taken 
in execution, shall sell for the best price the same will bring at public 

auction and outcry, except that the fee-simple of real estate shall not be 
sold to satisfy any execution or executions, until the rents and profits for 
the term of seven years of such real estate shall have been first offered for 
sale at public auction and outcry; and if such rents and profits will not 
sell for a sum sufficient to satisfy such execution or executions, then the 
fee-simple shall be sold,” is not merely directory to the sheriff, but 
restrictive of his power to sell the fee-simple. Gantly’s Lessee v. Ewing, 
707. 

. If he sells the fee-simple without having previously offered the rents and 
profits, his deed is void. Jbid. 

- A marshal is not authorized by law to receive any thing, in discharge of 
an execution, but gold and silver, unless the plaintiff authorizes him to 
receive something else. McFarland v. Gwin, 717. 

. The case of Griffin et al. v. Thompson, 2 Howard, 244, reviewed and con- 
firmed. Ibid. 


- A marshal, like a sheriff, is bound, after the expiration of his term of office, 
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EXECUTION. 
to complete an execution which has come to his hands during his term; 
and an execution is never completed until the money is made and paid 
over to the plaintiff, if it is practicable to make it. bid. 


EXECUTORS AND ADMINISTRATORS. 
See Pracrice, Devise. 
FEME COVERT. 


1. Where property devised to a woman who afterwards married, was held 
not to be responsible for her husband’s debts. Price v. Sessions, 624. 


HABEAS CORPUS. 

1. Neither the Supreme Court, nor any other court of the United States, or 
judge thereof, can issue a hubeas corpus to bring up a prisoner, who is in 
custody under a sentence or execution of a state court, for any other pur- 
pose than to be used as a witness. Ex parle Dorr, 103. 


JURISDICTION. 

See ApMIRALTY. 

1, The Circuit Court of the United States has jurisdiction where a promis- 
sory note is made by a citizen of one state payable to another citizen of 
the same state or bearer, and the party bringing the suit is a citizen of a 
different state; although upon the face of the note it was expressed to be 
for the use of persons residing in the state in which the maker and payee 
lived. Bonaffe v. Williams, 574. 

2. Where the citizenship of the parties gives jurisdiction, and the legal right 
to sue is in the plaintiff, the court will not inquire into the residence of 
those who may have an equitable interest in the claim. Ibid. 

3. This court has not jurisdiction, under the 25th section of the Judiciary Act, 
of a question whether an ordinance of the corporate authorities of New 
Orleans does or does not impair religious liberty. Permoli v. First Mune 
cipality, 589. 

4, The Constitution of the United States makes no provision for protecting 
the citizens of the respective states in their religious liberties ; this is left 
to the state constitutions and laws. Ibid. 

. The act of February 20th, 1811, authorizing the people of the territory of 
Orleans to form a constitution and state government, contained, in the 
third section thereof, two provisoes; one in the nature of instructions how 
the constitution was to be formed, and the other, reserving to the United 
States the property in the public lands, their exemption from state taxa- 
tion, and the common right to navigate the Mississippi. hid. 

. The first of these provisoes was fully satisfied by the act of 1812, admitting 
Louisiana into the Union, “on an equal footing with the original states.” 
The conditions and terms referred to in the act of admission referred 
solely to the second proviso, involving rights of property and navigation. 
Ibid. 

. The act of 1805, chap. 83, extending to the inhabitants of the Orleans ter- 
ritory, the rights, privileges, and advantages secured to the North Western 
territory by the ordinance of 1787, had no further force after the adop- 
tion of the state constitution of Louisiana, than other acts of Congress, 
organizing the territorial government, and standing in connection with 
the ordinance. They are none of them in force unless they were adopted 
by the state constitution. bid. 

. The treaty by which Louisiana was ceded to the United States, recognised 
complete grants, issued anterior to the cession, and a decision of a state 
court against the validity of a title set up under such a grant, would be 
subject to revisal by this court under the 25th section of the Judiciary 
Act. McDonogh v. Millaudon, 693. 

. But if the state court only applies the local laws of the state to the con- 
struction of the grant, it is not a decision against its validity, and this 
court has no jurisdiction. bid. 
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JURISDICTION. 

10. Congress, in acting upon complete grants, recognised them as they stood; 
and the act of 11th May, 1820, confirming such as were recommended 
for confirmation by the register and receiver, had no reference to any 
particular surveys. Ibid. 

11. A decision of a state court, therefore, which may be in opposition to one 
of these surveys, is not against the validity of a title existing under an 
act of Congress, and this court has no jurisdiction in such a case. Ibid. 

12. The doctrine of this court in 1 Peters, 340, reviewed and confirmed, viz., 
“that the jurisdiction of any court exercising authority over a subject 
may be inquired into in every other court where the proceedings of the 
former are relied on, and brought before the latter by the party claiming 
the benefit of such proceeding.” Lessee of Hickey v. Stewart, 750. 

13. Where the matter in dispute is below the amount necessary to give juris- 
diction to this court, the writ of error must be dismissed, on motion. 
Winston v. The United States, 771. 

14. Where a bill was filed on the equity side of the court below, to enjoin 
the marshal from levying an execution upon certain property, which 
execution was for a less sum than two thousand dollars, an appeal from 
a decree dismissing the bill will not lie to this court, although the entire 
value of the property may be more than two thousand dollars. Ross v. 
Prentiss, 771. 

15. The jurisdiction of the court does not depend upon the amount of any con- 
tingent loss or damage which one of the parties may sustain by a deci- 
sion against him, but upon the amount in dispute between them. Ibid. 

LANDS PUBLIC. 

See Constiturionat Law, Leap MINEs. 

1, Under the act of 1815,a New Madrid certificate could be located upon 
lands before they were offered at public sale under a proclamation of the 
President, or even surveyed by the public surveyor. Barry v. Gamble, 32. 

. The act of 1822 recognised locations of this kind, although they disregard- 
ed the sectional lines by which the surveys were afterwards made. Ibid. 

. Under the acts of 1805, 1806, and 1807, it was necessary to file the evi- 
dences of an incomplete claim under French or Spanish authority, which 
bore date anterior to the Ist of October, 1800, as well as those which 
were dated subsequent to that day; and in cases of neglect, the bar pro- 
vided in the acts applied to both classes. Ibid. 

. A title resting on a permit to settle and warrant of survey, dated before the 
Ist of October, 1800, without any settlement or survey having been made, 
was at incomplete title, and within these acts. Ibid. 

. And although the acts of 1824 and 1828 removed the bar as it respected 
the United States, yet having excepted such lands as had been sold or 
otherwise disposed of by the United States, and saved the rights or title 
of adverse claimants, these acts protected a New Madrid claim which 
had been located whilst the bar continued. Ibid. 

. In making an entry of land, where mistakes occur which are occasioned 
by the impracticability of ascertaining the relative positions of the ob- 
jects called for, the court will correct those mistakes, so as to carry out 
the intentions of the locator. Croghan’s Lessee v. Nelson, 187. 

7. There is no principle of the common law which forbids individuals from 
associating together to purchase lands from the United States, on joint 
account, at public sale. Oliver v. Piatt, 333. 

. When the purchaser of land from the United States has paid for it, and 
received a final certificate, it is taxable property, according to the sta- 
tutes of Michigan, although a patent has not yet been issued. Carroll 
v. Safford, 441. 

. Taxation upon lands so held is not a violation of the ordinance of 1787, as 
an “interference with the primary disposition of the soil by Congress,” 
nor is it “a tax on the lands of the United States.” The state of Michi- 
gan could rightfully impose the tax. Ibid. 

19. It was competent for the state to assess and tax such lands at their full va- 
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LANDS PUBLIC. 


lue, as the absolute property of the holder of the final certificate, and in 
default of payment, to sell them as if he owned them in fee. Jhid. 

ll, In case of controversy, a court of equity is the proper tribunal to prevent 
an injurious act by a public officer, for which the law might give no ade- 
quate redress, or to avoid a multiplicity of suits, or to prevent a cloud 
from being cast over the title. Ibid. 

12. Where this court has aflirmed the title to lands in Florida, and referred in 
its decree to a particular survey, it would not be proper for the court be- 
low to open the case for a re-hearing, for the purpose of adopting another 
survey. Chaires y. United States, 611. 

13. The court below can only execute the mandate of this court; it has no authori- 
ty to disturb the decree, and can only settle what remains to bedone. Ibid. 

14. The act of the 26th of May, 1830, providing for the final settlement of land 
claims in Florida, must be construed to contain the same limitation of 
time within which claims were to be presented, as that provided by the 
act of 23d of May, 1828. United States vy. Marvin, 620. 

. That limitation was one year. The courts of Florida, therefore, had no 
right to receive a petition for the confirmation of an incomplete conces- 
sion after the 26th of May, 1831. Ibid. 

16. The case in 15 Peters, 329, examined and distinguished from the present. 

Ibid. 

17. Under the acts of Congress, providing for the subdivision of the public 
lands, and the instructions of the secretary of the Treasury, made under 
the act of 24th April, 1820, entitled “An act making further provision for 
the sale of the public lands,” it is the duty of the surveyor-general to lay 
out a fractional section in such a manner that an entire quarter-section 
may be had if the fraction will admit of it. Brown’s Lessee v. Clements, 650. 

18. The surveyor-general has no right to divide a fractional section by arbi- 
trary lines, so as to prevent a regular quarter-section from being taken 
up. Ibid. 

19. The treaty by which Louisiana was ceded to the United States, recognised 
complete grants, issued anterior to the cession, and the decision of a 
state court against the validity of a title set up under such a grant, would 

; be subject to revisal by this court, under the 25th section of the Judiciary 

Act. McDonogh v. Millaudon, 693. 
20. But if the state court only applies the local laws of the state to the con- 
struction of the grant, it is not a decision against its validity, and this 
court has no jurisdiction. Ibid. 

: 21. Congress, in acting upon complete grants, recognised them as they stood; 

it and the act of llth May, 1820, confirming such as were recommended 

for confirmation by the register and receiver, had no reference to any 
particular surveys. Ibid. 

22. A decision of a state court, therefore, which may be in opposition to one of 
these surveys, is not against the validity of a title existing under an act 
of Congress, and this court has no jurisdiction in such acase. Ibid. 

| 23. By the treaty of 1795, between the United States and Spain, Spain admitted 

that she had no title to land north of the thirty-first degree of latitude, 

and her previous grants of land, so situated, were of course void. The 

: country, thus belonging to Georgia, was ceded to the United States, in 

1802, with a reservation that all persons who were actual settlers on 
27th October, 1795, should have their grants confirmed. Congress pro- 
vided a board of commissioners to examine these grants, and declared 
that their decision should be final. Lessee of Hickey v. Stewart, 750. 

) 24, The Court of Chancery of the state of Mississippi had no authority to esta- 

blish one of these grants which had not been brought within the provisions 

of the actof Congress. The claim itself being utterly void, and no power 

having been conferred by Congress on that court to take or exercise 

jurisdiction over it, for the purpose of imparting to it legality, the exer- 

cise of jurisdiction was a mere usurpation of judicial power, and the 
whole proceeding of the court void. Ibid. 
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LEAD MINES. 

25. The certificate of survey alleged to have been given by Trudeau, on the 
14th of June, 1797, and brought forward to sustain a grant to the Marquis 
de Maison Rouge, declared ante-dated and fraudulent. United States 
v. King et al., 773. 

26. The circumstance that a copy of this paper was delivered by the Spanish 
authorities in 1803, is not sufficient to prevent its authenticity from being 
impeached. Jbi/. 

27. Leaving this certificate out of the case, the instruments executed by the 
Baron de Carondelet in 1795 and 1797, have not the aid of any authentic 
survey to ascertain and fix the limits of the land, and to determine its lo- 
cation. Ibid. 

28. This court has repeatedly decided, and in cases too where the instrument 
contained clear words of grant, that if the description was vague and 
indefinite, and there was no official survey to give it a certain location, 
it could create no right of private property in any particular parcel of 
land, which could be maintained in a court of justice. bid. 

29. An equitable title is no defence in a suit brought by the United States. An 
imperfect title derived from Spain, before the cession, cannot be supported 
against a party claiming under a grant from the United States. Ibid. 

30. The act of Congress of the 29th April, 1816, confirming the grant to the 
extent of a league square, restricted it to that quantity, and cannot be 
construed as confirming the residue. Ibid. 

31. Query: Whether the acceptance, by the claimant, of this league square, af- 
fected his title to the residue. Ibid. 


LEAD MINES. 

1. The act of Congress entitled “ An act to create additional land districts in 
the states of Illinois and Missouri, and in the territory north of the state 
of Illinois,” approved June 26th, 1834, does not require the President of 
the United States to cause to be offered for sale the public lands con- 
taining lead mines situated in the land districts created by said act. 
United States v. Gear, 120. 

2. The said act does not require the President to cause said lands containing 
lead mines to be sold, because the Sth section of the act of the 3d March, 

1807, entitled “An act making provision for the disposal of the public 
lands situated between the United States military tract and the Connec- 
ticut reserve, and for other purposes,” is still in full force. Ibid. 

. The lands containing lead mines, in the Indiana territory, or in that part of 
it made into new land districts by the act of 26th June, 1834, are not sub- 
ject, under any of the pre-emption laws which have been passed by Con- 
gress, to a pre-emption by settlers upon the public lands. bid. 

4. The 4th section of the act of 1834 does in no way repeal any part of the 5th 
section of the act of the 3d March, 1807, by which the lands containing 
lead mines were reserved for the future disposal of the United States, by 
which grants for lead-mine tracts, discovered to be such before they may 
be bought from the United States, are declared to be fraudulent and null, 
and which authorized the President to lease any lead mine which had 
been, or might be, discovered in the Indiana territory, for a term not ex- 
ceeding five years. bid. 

5. The land containing lead mines, in the districts made by the act of 1834, 
are not subject to pre-emption and sale under any of the existing laws 

of Congress. Ibid. 

. Digging lead ore from the lead mines upon the public lands of the United 
States, is such a waste as entitles the United States to a writ of injunc- 
tion to restrain it. Ibid. 


LIBEL. 
1. In an action for a libel it is not indispensable to use the word “ maliciously” 


in the declaration. It is sufficient if words of equivalent power or im- 
port are used. White v. Nichols, 266. 


2. Every publication, either by writing, printing, or pictures, which charges 
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LIBEL. 


3. Proof of malice cannot, in these cases, be required of the party complain- 


4. Privileged communications are an exception; and the rule of evidence, as 


5. But in these cases the only effect of the change of the rule is to remove 


6. Proof of express malice, so given, will render the publication, petition, or 


7. The jury being the tribunal to determine whether this malice did or did not 


LIMITATIONS. 
1, Where there has been a tenancy in common, if the tenants in possession 


2. But if the occupants entered into possession and held the land for more 


MAISON ROUGE. 
1. The certificate of survey alleged to have been given by Trudeau, on the 


2. Leaving the certificate out of the case, the instruments executed by the 


MANDAMUS. 
1. Where a party has resorted to, and obtained a mandamus, he cannot after- 
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upon, or imputes to, any person that which renders him liable to punish- 
ment, or which is calculated to make him infamous, or odious, or ridicu- 
lous, is prima facie a libel, and implies malice in the author and pub- 
lisher towards the person concerning whom such publication is made. 
Ibid. 


ing, beyond the proof of the publication itself; justification, excuse, or 
extenuation, if either can be shown, must proceed from the defendant. 
Ibid. 


to such cases, is so far changed as to require of the plaintiff to bring 
home to the defendant the existence of malice as the true motive of his 
conduct. 

Privileged communications are of four kinds: 

1. Wherever the author and publisher of the alleged slander acted in 
the bona fide discharge of a public or private duty, legal or moral, or in 
the prosecution of his own rights or interests. 

2. Any thing said or written by a master in giving the character of a 
servant who has been in his employment. 

3. Words used in the course of a legal or judicial proceeding, however 
hard they may bear upon the party of whom they are used. 

4. Publications duly made in the ordinary mode of Parliamentary pro- 
ceedings, as a petition printed and delivered to the members of a com- 
mittee appointed by the House of Commons to hear and examine 
grievances. Ibid. 


the usual presumption of malice. It then becomes incumbent on the 
party complaining to show malice, either by the construction of the 
spoken or written matter, or by facts and circumstances connected with 
that matter, or with the situation of the parties, adequate to authorize the 
conclusion. Ibid. 


proceeding, libellous. Falsehood and the absence of probable cause will 
amount to proof of malice. Ibid. 


mark the publication, the alleged libel should be submitted to them, and 
the court below erred in withholding it. Ibid. 


only claim the undivided interest which was held by their immediate 
grantors, it is not adverse to the remaining part of the title, and such per- 
sons cannot avail themselves of the Statute of Limitations. Clymer’s Lessee 
v. Dawkins, 674. 


than twenty years before the commencement of the suit, by a purchase 
and claim thereof in entirety and severalty, and not an undivided part 
thereof in co-tenancy, it is an adverse possession, and the Statue of Limi- 
tations is a good plea. Ibid. 


14th of June, 1797, and brought forward to sustain a grant to the Marquis 
de Maison Rouge, declared-to be ante-dated and fraudulent. United States 
v. King et al., 773. 


Baron de Carondelet in 1795 and 1797, have not the aid of any authentic 
survey to ascertain and fix the limits of the land and to determine its loca- 
tion. Ibid. 
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MANDAMUS. 
wards proceed in another suit for the same cause of action. Kendall v. 
Stokes et al., 87. 


MARSHAL. 

1. A marshal is not authorized by law to receive any thing, in discharge of 
an execution, but gold and silver, unless the plaintiff authorizes him to 
receive something else. McFarland v. Gwin, 717. 

2. The case of Griffin et al. v. Thompson, 2 Howard, 244, reviewed and con- 
firmed. Ibid. 

3. A marshal, like a sheriff, is bound, after the expiration of his term of office, 
to complete an execution which has come to his hands during his term; 
and an execution is never completed until the money is made and paid 
over to the plaintiff, if it is practicable to make it. Ibid. 


MARINE CORPS. 

1, A brevet field-officer of the marine corps is not entitled by law to brevet 
pay and rations, by reason of his commanding a separate post or station, 
if the force under his command would not entitle a brevet field-officer of 
infantry of a similar grade to brevet pay and rations. United States v. 
Freeman, 556. 

2. The act of 1834, chap. 132, does not repeal the first section of the act of 
1818, regulating the pay and emoluments of brevet officers. Ibid. 

3. The 5th section of the act of 30th June, 1834, is a repeal of the joint reso- 
lution of the two houses of Congress of the 25th May, 1832, respecting 
the pay and emoluments of the marine corps. Ibid. 

4, By force of the army regulation No. 1125, authorizing the issues of double 
rations to officers commanding departments, posts, and arsenals, a brevet 
field-officer of marines is entitled to double rations.. But the fact must be 
shown that he had such a command of a post or arsenal at which double 
rations had been allowed according to the army regulations. Ibid. 

5. The fact of appropriations having been made by Congress for double ra- 
tions does not determine what officers are entitled to them. Ibid. 

6. A brevet field-officer of the marine corps, commanding a separate post, 
without a command equal to his brevet rank, is not entitled to brevet pay 
and emoluments. But if such brevet officer is a captain in the line of 
his corps, and in the actual command of a company, whether he is in the 
command of a post or not, he is entitled to the compensation given by 
the 2d section of the act of the 2d March, 1827. Ibid. 


PLEAS AND PLEADING. 
See Linet. 


PRACTICE. 

1. There was a judgment against an administrator of assets quando accidecrint. 
2. Upon this judgment a scire fucias was issued, containing an averment that 
goods, chattels, and assets had come to the hands of the defendant. 

. Upon this scire facias there was a judgment by default; execution was i> 

sued, and returned “ nulla bona.” 

. A scire facias was then accorded against the administrator to show cause 

why the plaintiffs should not have execution “ de bonis propriis.” 

. It was then too late to plead that the averment in the first scire facias did not 

state that assets had come into the hands of the administrator subsequent 
to the judgment quando. Dickson v. Williamson, 57. 

6. A judgment by default against an executor or administrator is an admission 
of assets to the extent charged in the proceeding against him. Ibid. 

7. If a party fail to plead matter in bar to the original action, and judgment 
pass against him, he cannot afterwards plead it in another action founded 
on that judgment; nor in a scire facias. Ibid. 

8. A demurrer reaches no further back than the proceedings remain in fieri, 
or under the control of the court. Ibid. 

9. Before a case can be dismissed under the 21st rule, regulating equity prac- 
tice, there must exist, in the technical sense, a plea or demurrer on the 
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PRACTICE. 
part of the defendant, which the plaintiff shall not have replied to or set 
down for hearing before the second term of the court after filing the same. 
Poultney et al. y. City of Lafayette et al., 81. 

10. The complainant, if he chooses, may go to the hearing on bill and answer. 
Ibid. 

11. After a reference, an award, and the reception of the money awarded, 
another suit cannot be maintained on the original cause of action, upon 
the ground that the party had not proved, before the referee, all the da- 
mages he had sustained, or that his damage exceeded the amount which 
the arbitrator awarded. Kendall y. Stokes, 87. 

12. Where a party has a choice of remedies for a wrong done, selects one, pro- 
ceeds to judgment, and reaps the fruits of his judgment, he cannot after- 
wards proceed in another suit for the same cause of action. Ibid. 

13. This is especially true where the party has resorted to a mandamus, be- 
cause itis not issued where the law affords a party any other adequate 
mode of redress. To allow him to maintain another suit for the same 
cause of action would be inconsistent with the decision of the court which 
awards the mandamus. Ibid. 

14, An application for a writ of error, prayed for without the authority of the 
party concerned, but at the request of his friends, cannot be granted. 
Ex parte Dorr, 103. 

15. The objection of multifariousness can be taken by a party to the bill only 
by demurrer, or plea, or answer, and cannot be taken at the hearing of 
the cause. But the court itself may take the objection at any time—at 
the hearing or otherwise. The objection cannot be taken by a party in 
the appellate court. Oliver v. Piatt, 333. 

16. Where exceptions are taken to a master’s report, it is not necessary for 
the court formally to allow or disallow them on the record. It will be 
sufficient if it appears from the record thatall of them have been con- 
sidered by the court and allowed or disallowed, and the report reformed 
accordingly. Ibid. 

17. After a case has been decided upon its merits, and remanded to the court 
below, if it is again brought up on a second appeal, it is then too late to 
allege that the court had not jurisdiction to try the first appeal. Wash- 
ington Bridge Co. v. Slewart, 413. 

18. The Supreme Court has no power to review its decisions, whether in a case 
at law or in equity. A final decree in chancery is as conclusive as a 
judgment at law. = Thid. 

19. An afiirmance by a divided court, either upon a writ of error or appeal, is 
conclusive upon the rights of the parties. Ibid. 

20. Where the court below awarded a supersedeas to stay execution, but after- 
wards revoked that order on account of the insufficiency of the security, 
the Supreme Court will not interfere by granting a supersedeas. Black 
v. Zacharie, 453. 

21. Nor will it interfere on account of the bankruptcy of the defendant, because 
the assignee of the bankrupt has his remedy in the Circuit Court. Ibid. 

22. Where a general objection is made in the court below to the reception of 
testimony, without stating the grounds of the objection, this court cone 
siders it as vague and nugatory; nor ought it to have been tolerated in 
the court below. Camden v. Doremus, 515. 

23. If the citation be signed by the clerk, and not by a judge of the Circuit 
Court, or a justice of the Supreme Court, the case will, on motion, be 
dismissed. The United States v. Hodge, 534. 

24, The 38th rule of court forbids the insertion of the whole of the charge of 
the court to the jury in a general bill of exceptions, but requres that the 
part excepted to shall be specifically set out. Stimpson v. West Chester 
Railroad Company, 553. 

25. This court has not the power to correct any errors or omissions which may 
have been made in the Circuit Court in framing the exception; nor can 

it regard any part of the charge as the subject-matter of revision, unless 
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PRACTICE. 
the judges, or one of them, certify under his seal, that it was excepted to 
at the trial. Ibid. 

6. If the omission of a part of the charge, which was in fact embraced in the 
exception, is a mere clerical error, the party will be entitled to a certiorari, 
upon producing a copy of the exception, properly certified. bid. 

27. But in no case can the exception certified under the seals of the judges of 
the Circuit Court be altered or amended. Ibid. 

28. Where this court has affirmed the title to lands in Florida, and referred, in 
its decree, to a particular survey, it would not be proper for the court be- 
low to open the case for a rehearing, for the purpose of adopting another 
survey. Chaires v. The United States, 611. 

29. The court below can only execute the mandate of thiscourt. It has no 
authority to disturb the decree, and can only settle what remains to be 
done. Ibid. 

30. A court is not bound to give instructions to the jury in the terms required 
by either party; it is sufficient if so much thereof are given as are appli- 
cable to the evidence before the jury, and the merits of the case as pre- 
sented by the parties. Clymer’s Lessee v. Dawkins, 674. 

31. When an issue is directed by a court of chancery, to be tried by a court 
of iaw, and, in the course of the trial at law, questions are raised and 
bills of exceptions taken, these questions must be brought to the notice 
and decision of the court of chancery which sends the issue. Brockett v. 
Brockett, 691. 

32. If this is not done, the objections cannot be taken in an appellate court of 
chancery. Ibid. 

33. If the chancery court below refers matters of account to a master, his re- 
port cannot be objected to in the appellate court, unless exceptions to it 
have been filed in the court below in the manner pointed out in the 73d 
chancery rule of this court. bid. 

34. Where a cause has been pending in this court for two terms, a writ of cer- 
tiorari sent down at the instance of the defendant in error, to complete 
the record, and the defendant in error then moves to dismiss the case 
upon the ground that the clerk of a state court issued the writ of error, 
and one of the judges of that court signed the citation, the motion comes 
too late. McDonogh v. Millaudon, 693. 

35. Where the matter in dispute is below the amount necessary to give juris- 
diction to this court, the writ of error must be dismissed, on motion. 
Winston v. The United States, 771. 

36. Where a bill was filed on the equity side of the court below, to enjoin the 
marshal from levying an execution upon certain property, which execu- 
tion was for a less sum than $2000, an appeal from a decree dismissing 
the bill will not lie to this court, although the entire value of the property 
may be more than $2000. Ross v. Prentiss, 771. 

37. The jurisdiction of the court does not depend upon the amount of any con- 
tingent loss or damage which one of the parties may sustain by a deci- 
sion against him, but upon the amount in dispute between them. Ibid. 


RECEIVER OF PUBLIC MONEY. 
The felonious taking and carrying away the public moneys in the custody 
of a receiver of public moneys, without any fault or negligence on his 
part, does not discharge him and his sureties, and cannot be set up as a 
defence to an action on his official bond. The United States v. Prescott, 578, 


TENANCY IN COMMON. 

1. The entry and possession of one tenant in common is ordinarily deemed 
the entry and possession of all the tenants; and this presumption will 
prevail in favour of all, until some notorious act of ouster or adverse 
possession by the party so entering is brought home to the knowledge or 
notice of the others. When this occurs, the possession is from that pe- 


riod treated as adverse to the other tenants. Clymer’s Lessee v. Dawkins, 
674. 
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TENANCY IN COMMON. 

2. Such a notorious ouster or adverse possession may be by any overt act in 
pais of which the other tenants have due notice, or the assertion in any 
proceeding at law of a several and distinct claim or title. If an attempt 
be made to obtain a partition, although the legal proceedings by which it 
is effected may be invalid or defective, still, being a matter of public no- 
toriety, the co-tenant is bound at his peril to take notice of the claim to 
adverse possession thus set up. Ibid. 

3. If the tenants in possession only claim the undivided interest which was 
held by their immediate grantors, it is not adverse to the remaining part 
of the title, and such persons cannot defend themselves in ejectment by 
giving in evidence an outstanding title elder than that under which they 
claim ; nor can they avail themselves of the Statute of Limitations. Ibid. 

4. But if the occupants entered into possession and held the lands for more 
than twenty years before the commencement of the suit, by a purchase 
and claim thereof in entirety and severalty, and not an undivided part 
thereof in co-tenancy, it is an adverse possession, and the Statute of 
Limitations is a good plea. Ibid. 


TRUSTS. 
See Cuancerr. 


USURY. 
See Commerciat Law. 
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